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R27.  Administrative Services, Fleet Operations.
R27-10.  Identification Mark for State Motor Vehicles.
R27-10-1.  Authority.

(1)  Pursuant to Section 63A-9-401(5), the Department of
Administrative Services is responsible for ensuring that state-
owned vehicles for all departments, universities and colleges are
marked as required by Section 41-1a-407.  If "EX" license plates
are required, the identification mark is also required, as
described herein, for these agencies.

(2)  Subsection 63A-9-601(1)(c) requires the Department
of Administrative Services to enact rules relating to the size and
design of the identification mark.

R27-10-2.  Identification Mark.
(1)  The identification mark shall be a likeness of the Great

Seal of the State of Utah.
(a)  Light/Heavy duty trucks, service vehicles and off-road

equipment shall be clearly marked, on each front door, with an
eight-inch seal.  At the option of the entity operating the motor
vehicle, the identification mark may include a banner not more
than four inches high which may bear the entity’s logo and such
name of department or division.  All identification markings
must be approved by the Division of Fleet Operations prior to
use.

(b)  Non-law enforcement passenger vehicles shall be
marked with a translucent identification sticker, four inches in
diameter on the furthest rearward window in the lower most
rearward corner, on each side of the of the vehicle.

(2)  An identification mark shall be placed on both sides of
the motor vehicle.  The required portion of the identification
mark (State Seal) shall be placed on in a visible location on each
side of the vehicle.

(3)  The requirement for the display of the identification
mark is not intended to preclude other markings to identify
special purpose vehicles.

(4)  Vehicles used for law enforcement purposes may, at
the discretion of the operating agency, display a likeness of the
Great Seal of the State of Utah, worked in the same colors as the
identification mark described in Subsection R27-1-2(1), in the
center of a gold star for identification purposes.  Other
emergency response vehicles are not precluded from displaying
additional appropriate markings.  At the option of the agency,
this seal may be placed on the front door above any molding
and, where practicable, below the window at least four inches.
The optional banner portion of the identification mark shall be
placed immediately below the State Seal portion.

(5)  It is the intent of these rules that these identification
marks clearly identify the vehicles as being the property of the
State of Utah.  Additional markings should be applied
discriminately so as not to detract from that intent.

R27-10-3.  License Plates.
(1)  Every vehicle owned and operated or leased for the

exclusive use of the state shall have placed on it a registration
plate displaying the letters "EX."  At the option of the Division
of Fleet operations, a plate signifying that the vehicle is assigned
to the central motor pool may be allowed.

(2)  Plates issued to Utah Highway Patrol vehicles may
bear the capital letters "UHP," a beehive logo, and the call

number of the vehicle for which the plate is issued.  In lieu of
the identification mark herein described, the Utah Highway
Patrol may use a substitute identification mark of its own
specification.

R27-10-4.  Exceptions.
(1)  Neither the "EX" license plates nor the identification

marks need be displayed on state-owned motor vehicles if:
(a)  the motor vehicle is in the direct service of the

Governor, Lieutenant Governor, Attorney General, State
Auditor or State Treasurer of Utah;

(b)  the motor vehicle is used in official investigative work
where secrecy is essential;

(c)  the motor vehicle is provided to an official as part of a
compensation package allowing unlimited personal use of that
vehicle; or

(d)  the personal security of the occupants of the vehicle
would be jeopardized if the identification mark were in place.

(2)  State vehicles which meet the criteria described in
Subsection R27-1-4 (1) may be excused from these rules to
display the identification mark and "EX" license plates.
Exceptions shall be requested in writing from the Executive
Director of the Department of Administrative Services and shall
continue in force only so long as the use of the vehicle
continues.

(3)  Exceptions shall expire when vehicles are replaced.
New exceptions shall be requested when new vehicles are
placed in use.

(4)  No motor vehicle required to display "EX" license
plates shall be exempt from displaying the identification mark.

R27-10-5.  Effective Date.
(1)  All motor vehicles obtained or leased for use after the

effective date of these rules shall display the prescribed
identification mark.

(2)  All passenger motor vehicles owned, leased for use or
operated by the state, except as herein excepted, shall display an
identification mark as required by these rules no later than two
years following the effective date of this rule.  Special purpose
vehicles currently displaying markings other than as prescribed
herein may retain such markings until the vehicle bearing them
is disposed of.
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R33.  Administrative Services, Purchasing and General
Services.
R33-3.  Source Selection and Contract Formation.
R33-3-1.  Competitive Sealed Bidding; Multi-Step Sealed
Bidding.

3-101  Content of the Invitation For Bids.
(1)  Use.  The Invitation for Bids is used to initiate a

competitive sealed bid procurement.
(2)  Content.  The Invitation for Bids include the following:
(a)  Instructions and information to bidders concerning the

bid submission requirements, including the time and closing
date for submission of bids, the address of the office to which
bids are to be delivered, and any other special information;

(b)  The purchase description, evaluation factors, delivery
or performance schedule, and inspection and acceptance
requirements not included in the purchase description;

(c)  The contract terms and conditions, including warranty
and bonding or other security requirements, as applicable.

(3)  Incorporation by Reference.  The Invitation for Bids
may incorporate documents by reference provided that the
Invitation for Bids specifies where the documents can be
obtained.

(4)  Acknowledgement of Amendments.  The Invitation for
Bids shall require the acknowledgement of the receipt of all
amendments issued.

3-102  Bidding Time.  Bidding time is the period of time
between the date of distribution of the Invitation for Bids and
the date set for opening of bids.  In each case bidding time will
be set to provide bidders a reasonable time to prepare their bids.
A minimum of 10 calendar days shall be provided unless a
shorter time is deemed necessary for a particular procurement as
determined in writing by the Chief Procurement Officer.

3-103  Bidder Submissions.
(1)  Bid Form.  The Invitation for Bids shall provide a form

which shall include space in which the bid price shall be
inserted and which the bidder shall sign and submit along with
all other necessary submissions.

(2)  Telegraphic Bids.  The Invitation for Bids may state
that telegraphic bids and mailgrams will be considered whenever
they are received in hand at the designated office by the time
specified for bid opening.  Telegraphic bids or mailgrams shall
contain specific reference to the Invitation for Bids, the time and
place of delivery, and a statement that the bidder agrees to all
the terms, conditions, and provisions of the Invitation for Bids.
Bidders submitting telegraphic or mailgram bids shall submit a
formal bid on the Invitation for Bids form within three days of
the bid opening date or a time designated by the procurement
officer.

(3)  Bid Samples and Descriptive Literature.
(a)  Descriptive literature means information available in

the ordinary course of business which shows the characteristics,
construction, or operation of an item and assists the purchasing
agency in considering whether the item meets requirements or
criteria set forth in the invitation.

(b)  Bid sample means a sample to be furnished by a bidder
to show the characteristics of the item offered in the bid.

(c)  Bid samples or descriptive literature may be required
when it is necessary to evaluate required characteristics of the
items bid.

(d)  Samples of items, when called for in the Invitation for
Bids, must be furnished free of expense, and if not destroyed by
testing, will upon request, be returned at the bidder’s expense.
Samples submitted by the successful bidder may be held for
comparison with merchandise furnished and will not necessarily
be returned.  Samples must be labeled or otherwise identified as
called for by the purchasing agency.

(4)  Bid Security.  Bid and performance bonds or other
security may be required for supply contracts or service
contracts as the procurement officer deems advisable to protect
the interests of the purchasing agency.  Any requirements must
be set forth in the solicitation.  Bid or performance bonds
should not be used as a substitute for a determination of bidder
or offeror responsibility.

(5) Bid Price.  Bid prices submitted in response to an
invitation for bids must stand alone and may not be dependent
upon a bid submitted by any other bidder.  A bid reliant upon
the submission of another bidder will not be considered for
award.

3-104  Public Notice.
(1)  Distribution.  Invitation for Bids or notices of the

availability of Invitation for Bids shall be mailed or otherwise
furnished to a sufficient number of bidders for the purpose of
securing reasonable competition.  Notices of availability shall
indicate where, when, and for how long Invitation for Bids may
be obtained; generally describe the supply, service, or
construction desired; and may contain other appropriate
information.  Where appropriate, the procurement officer may
require payment of a fee or a deposit for the supplying of the
Invitation for Bids.

(2)  Publication.  Every procurement in excess of $20,000
shall be publicized in any or all of the following:

(a)  in a newspaper of general circulation;
(b)  in a newspaper of local circulation in the area pertinent

to the procurement;
(c)  in industry media; or
(d)  in a government publication designed for giving public

notice.
(3)  Public Availability.  A copy of the Invitation for Bids

shall be made available for public inspection at the procurement
officer’s office.

3-105  Bidder List; Prequalification.
(1)  Purpose.  Lists of qualified prospective bidders may be

compiled and maintained by purchasing agencies for the
purpose of soliciting competition on various types of supplies,
services, and construction.  Qualifications for inclusion on the
lists may include legal competence to contract and capabilities
for production and distribution as considerations.  However,
solicitations shall not be restricted to prequalified suppliers, and
unless otherwise provided inclusion or exclusion on the name
of a business does not determine whether the business is
responsible with respect to a particular procurement or
otherwise capable of successfully performing a contract.

(2)  Public Availability.  Subject to procedures established
by the procurement officer, names and addresses on bidder lists
shall be available for public inspection.

3-106  Pre-Bid Conferences.
Pre-bid conferences may be conducted to explain the

procurement requirements.  They shall be announced to all
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prospective bidders known to have received an Invitation for
Bids.  The conference should be held long enough after the
Invitation for Bids has been issued to allow bidders to become
familiar with it, but sufficiently before bid opening to allow
consideration of the conference results in preparing their bids.
Nothing stated at the pre-bid conference shall change the
Invitation for Bids unless a change is made by written
amendment as provided in section 3-107 and the Invitation for
Bids and the notice of the pre-bid conference shall so provide.
If a written summary of the conference is deemed advisable by
the procurement officer, a copy shall be supplied to all those
prospective bidders known to have received an Invitation for
Bids and shall be available as a public record.

3-107  Amendments to Invitation for Bids.
(1)  Application.  Amendments should be used to:
(a)  make any changes in the Invitation for Bids including

changes in quantity, purchase descriptions, delivery schedules,
and opening dates;

(b)  correct defects or ambiguities; or
(c)  furnish to other bidders information given to one

bidder if the information will assist the other bidders in
submitting bids or if the lack of information would be
inequitable to other bidders.

(2)  Form.  Amendments to Invitation for bids shall be
identified as such and shall require that the bidder acknowledge
receipt of all amendments issued.

(3)  Distribution.  Amendments shall be sent to all
prospective bidders known to have received an Invitation for
Bids.

(4)  Timeliness.  Amendments shall be distributed within
a reasonable time to allow prospective bidders to consider them
in preparing their bids.  If the time set for bid opening will not
permit proper preparation, to the extent possible the time shall
be increased in the amendment or, if necessary, by telegram or
telephone and confirmed in the amendment.

3-108  Pre-Opening Modification of Withdrawal of Bids.
(1)  Procedure.  Bids may be modified or withdrawn by

written or telegraphic notice received in the office designated in
the Invitation for Bids prior to the time set for bid opening.  A
telegraphic modification or withdrawal received by telephone
prior to bid opening from the receiving telegraph company will
be effective if the telegraph company confirms the message by
sending a copy of the written telegram showing that the message
was received prior to bid opening.

(2)  Disposition of Bid Security.  Bid security, if any, shall
be returned to the bidder when withdrawal of the bid is
permitted.

(3)  Records. All documents relating to the modification or
withdrawal of bids shall be made a part of the appropriate
procurement file.

3-109  Late Bids, Late Withdrawals, and Late
Modifications.

(1)  Definition.  Any bid, withdrawal, or modification
received at the address designated in the Invitation for Bids after
the time and date set for opening of bids at the place designated
for opening is late.

(2)  Treatment.  No late bid, late modification, or late
withdrawal will be considered unless received before contract
award, and the bid, modification, or withdrawal would have

been timely but for the action or inaction of personnel directly
serving the procurement activity or lateness otherwise not
attributable to bidder’s fault or negligence.

(3)  Records.  Records equivalent to those required in
section 3-108 (3) shall be made and kept for each late bid, late
modification, or late withdrawal.

3-110  Receipt, Opening, and Recording of Bids.
(1)  Receipt.  Upon receipt, all bids and modifications will

be time stamped, but not opened.  They shall be stored in a
secure place until bid opening time.

(2)  Opening and Recording.  Bids and modifications shall
be opened publicly, in the presence of one or more witnesses, at
the time and place designated in the Invitation for Bids.  The
names of the bidders, the bid price, and other information as is
deemed appropriate by the procurement officer, shall be read
aloud or otherwise be made available.  The opened bids shall be
available for public inspection except to the extent the bidder
designates trade secrets or other proprietary data to be
confidential as set forth in subsection (3) of this section.
Material so designated shall accompany the bid and shall be
readily separable from the bid in order to facilitate public
inspection of the nonconfidential portion of the bid.  Make and
model, and model or catalogue numbers of the items offered,
deliveries, and terms of payment shall be publicly available at
the time of bid opening regardless of any designation to the
contrary.

(3)  Confidential Data.  The procurement officer shall
examine the bids to determine the validity of any requests for
nondisclosure of trade secrets and other proprietary data
identified in writing.  If the parties do not agree as to the
disclosure of data, the procurement officer shall inform the
bidders in writing what portions of the bids will be disclosed.

3-111  Mistakes in Bids.
(1)  If a mistake is attributable to an error in judgment, the

bid may not be corrected.  Bid correction or withdrawal by
reason of an inadvertent, nonjudgmental mistake is permissible,
but at the discretion of the procurement officer and to the extent
it is not contrary to the interest of the purchasing agency or the
fair treatment of other bidders.

(2)  Mistakes Discovered Before Opening.  A bidder may
correct mistakes discovered before bid opening by withdrawing
or correcting the bid as provided in section 3-108.

(3)  Confirmation of Bid.  When it appears from a review
of the bid that a mistake has been made, the bidder should be
requested to confirm the bid.  Situations in which confirmation
should be requested include obvious, apparent errors on the face
of the bid or a bid unreasonably lower than the other bids
submitted.  If the bidder alleges mistake, the bid may be
corrected or withdrawn if the conditions set forth in subsection
(1), (4) and (6) of this section are met.

(4)  Mistakes Discovered After Opening But Before
Award.  This subsection sets forth procedures to be applied in
three situations described in paragraphs (a), (b) and (c) below in
which mistakes in bids are discovered after opening but before
award.

(a)  Minor Informalities.  Minor informalities are matters
of form rather than substance evident from the bid document, or
insignificant mistakes that can be waived or corrected without
prejudice to other bidders; that is, the effect on price, quantity,
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quality, delivery, or contractual conditions is not significant.
The procurement officer may waive these informalities.
Examples include the failure of a bidder to:

(i)  return the number of signed bids required by the
Invitation for Bids;

(ii)  sign the bid, but only if the unsigned bid is
accompanied by other material indicating the bidder’s intent to
be bound;

(iii)  acknowledge receipt of an amendment to the
Invitation for Bids, but only if:

(A)  it is clear from the bid that the bidder received the
amendment and intended to be bound by its terms; or

(B)  the amendment involved had a negligible effect on
price, quantity, quality, or delivery.

(C)  Mistakes Where Intended Bid is Evident.  If the
mistake and the intended bid are clearly evident on the face of
the bid document, the bid shall be corrected to the intended bid
and may not be withdrawn.  Examples of mistakes that may be
clearly evident on the face of the bid document are
typographical errors, errors in extending unit prices,
transposition errors, and arithmetical errors.

(D)  Mistakes Where Intended Bid is Not Evident.  A
bidder may be permitted to withdraw a low bid if:

(i)  a mistake is clearly evident on the face of the bid
document but the intended bid is not similarly evident; or

(ii)  the bidder submits proof of evidentiary value which
clearly and convincingly demonstrates that a mistake was made.

(5)  Mistakes Discovered After Award.  Mistakes shall not
be corrected after award of the contract.

(6)  Written Approval or Denial Required.  The
procurement officer shall approve or deny, in writing, a bidder’s
request to correct or withdraw a bid.  Approval or denial may be
so indicated on the bidder’s written request for correction or
withdrawal.

3-112  Bid Evaluation and Award.
(1)  General.  The contract is to be awarded to the lowest

responsible and responsive bidder whose bid meets the
requirements and criteria set forth in the Invitation for Bids.
The Invitation for Bids shall set forth the requirements and
criteria which will be used to determine the lowest responsive
and responsible bidder.  No bid shall be evaluated for any
requirements or criteria that are not disclosed in the Invitation
for Bids.  An Invitation for Bids, a Request for Proposals, or
other solicitation may be canceled, or any or all bids or
proposals may be rejected, in whole or in part, when it is the
best interests of the purchasing agency as determined by the
purchasing agency.  In the event of cancellation of the
solicitation or rejection of all bids or proposals received in
response to a solicitation, the reasons for cancellation or
rejection shall be made a part of the bid file and shall be
available for public inspection and the purchasing agency shall
(a) re-solicit new bids using the same or revised specifications;
or (b) withdraw the requisition for supplies or services.

(2)  Responsibility and Responsiveness.  Responsibility of
prospective contractors is covered by subpart 3-7 of these rules.
Responsiveness of bids is covered by Subsection 63-56-5(21)
and responsive bidder is defined in Subsection 63-56-5(23).

(3)  Product Acceptability.  The Invitation for Bids shall set
forth the evaluation criteria to be used in determining product

acceptability. It may require the submission of bid samples,
descriptive literature, technical data, or other material.  It may
also provide for:

(a)  inspection or testing of a product prior to award for
such characteristics as quality or workmanship;

(b)  examination of such elements as appearance, finish,
taste, or feel; or

(c)  other examinations to determine whether it conforms
with any other purchase description requirements.  The
acceptability evaluation is not conducted for the purpose of
determining whether one bidder’s item is superior to another but
only to determine that a bidder’s offering is acceptable as set
forth in the Invitation for Bids.  Any bidder’s offering which
does not meet the acceptability requirements shall be rejected.

(4)  Determination of Lowest Bidder.  Bids will be
evaluated to determine overall economy for the intended use, in
accordance with the evaluation criteria set forth in the Invitation
for Bids.  Examples of criteria include transportation cost,
energy cost, ownership and other identifiable costs or life-cycle
cost formulae.  Evaluation factors need not be precise predictors
of actual future costs, but to the extent possible the evaluation
factors shall:

(a)  be reasonable estimates based upon information the
purchasing agency has available concerning future use; and

(b)  treat all bids equitably.
(5)  Extension of Time for Bid or Proposal Acceptance.

After opening bids or proposals, the procurement officer may
request bidders or offerors to extend the time during which their
bids or proposals may be accepted, provided that, with regard to
bids, no other change is permitted.  The reasons for requesting
an extension shall be documented.

(6)  Only One Bid or Proposal Received.  If only one
responsive bid is received in response to an Invitation for Bids,
including multi-step bidding, an award may be made to the
single bidder if the procurement officer finds that the price
submitted is fair and reasonable, and that either other
prospective bidders had reasonable opportunity to respond, or
there is not adequate time for resolicitation.  Otherwise, the bid
may be rejected and:

(a)  new bids or offers may be solicited;
(b)  the proposed procurement may be canceled; or
(c)  if the procurement officer determines in writing that the

need for the supply of service continues but that the price of the
one bid is not fair and reasonable and there is no time for
resolicitation or resolicitation would likely be futile, the
procurement may then be conducted under subpart 3-4 or
subpart 3-5, as appropriate.

(7)  Multiple or Alternate Bids or Proposals.  Unless
multiple or alternate bids or offers are specifically provided for,
the solicitation shall state they will not be accepted.  When
prohibited, the multiple or alternate bids or offers shall be
rejected although a clearly indicated base bid shall be
considered for award as though it were the only bid or offer
submitted by the bidder or offeror.  The provisions of this
subsection shall be set forth in the solicitation, and if multiple
or alternate bids are allowed, it shall specify their treatment.

3-113  Tie Bids.
(1)  Definition.  Tie bids are low responsive bids from

responsible bidders that are identical in price.
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(2)  Award.  Award shall not be made by drawing lots,
except as set forth below, or by dividing business among
identical bidders.  In the discretion of the procurement officer,
award shall be made in any permissible manner that will
discourage tie bids.  Procedures which may be used to
discourage tie bids include:

(a)  where identical low bids include the cost of delivery,
award the contract to the bidder farthest from the point of
delivery;

(b)  award the contract to the identical bidder who received
the previous award and continue to award succeeding contracts
to the same bidder so long as all low bids are identical;

(c)  award to the identical bidder with the earliest delivery
date;

(d)  award to a Utah resident bidder or for a Utah produced
product where other tie bids are from out of state;

(e)  if price is considered excessive or for other reason the
bids are unsatisfactory, reject all bids and negotiate a more
favorable contract in the open market; or

(f)  if no permissible method will be effective in
discouraging tie bids and a written determination is made so
stating, award may be made by drawing lots.

(3)  Record.  Records shall be made of all Invitations for
Bids on which tie bids are received showing at least the
following information:

(a)  the Invitation for Bids;
(b)  the supply, service, or construction item;
(c)  all the bidders and the prices submitted; and
(d)  procedure for resolving tie bids.  A copy of each record

shall be sent to the Attorney General if the tie bids are in excess
of $8,000.

3-114  Multi-Step Sealed Bidding.
(1)  Definition.  Multi-step sealed bidding is a two-phase

process consisting of a technical first phase composed of one or
more steps in which bidders submit unpriced technical offers to
be evaluated by the purchasing agency, and a second phase in
which those bidders whose technical offers are determined to be
acceptable during the first phase have their price bids
considered.  It is designed to obtain the benefits of competitive
sealed bidding by award of a contract to the lowest responsive,
responsible bidder, and at the same time obtain the benefits of
the competitive sealed proposals procedure through the
solicitation of technical offers and the conduct of discussions to
arrive at technical offers and terms acceptable to the purchasing
agency and suitable for competitive pricing.

(2)  Use.  The multi-step sealed bidding method will be
used when the procurement officer deems it to the advantage of
the purchasing agency.  Multi-step sealed bidding will thus be
used when it is considered desirable:

(a)  to invite and evaluate technical offers to determine
their acceptability to fulfill the purchase description
requirements;

(b)  to conduct discussions for the purposes of facilitating
understanding of the technical offer and purchase description
requirements and, where appropriate, obtain supplemental
information, permit amendments of technical offers, or amend
the purchase description;

(c)  to accomplish subsections (a) and (b) of this section
prior to soliciting priced bids; and

(d)  to award the contract to the lowest responsive and
responsible bidder in accordance with the competitive sealed
bidding procedures.

3-115  Pre-Bid Conferences in Multi-Step Sealed Bidding.
Prior to the submission of unpriced technical offers, a pre-

bid conference as contemplated by section 3-106 may be
conducted by the procurement officer.  The procurement officer
may also hold a conference of all bidders in accordance with
section 3-106 at any time during the evaluation of the unpriced
technical offers.

3-116  Procedure for Phase One of Multi-Step Sealed
Bidding.

(1)  Form.  Multi-step sealed bidding shall be initiated by
the issuance of an Invitation for Bids in the form required by
section 3-101.  In addition to the requirements set forth in
section 3-101, the multi-step Invitation for Bids shall state:

(a)  that unpriced technical offers are requested;
(b)  whether price bids are to be submitted at the same time

as unpriced technical offers; if they are, the price bids shall be
submitted in a separate sealed envelope;

(c)  that it is a multi-step sealed bid procurement, and
priced bids will be considered only in the second phase and only
from those bidders whose unpriced technical offers are found
acceptable in the first phase;

(d)  the criteria to be used in the evaluation of the unpriced
technical offers;

(e)  that the purchasing agency, to the extent the
procurement officer finds necessary, may conduct oral or written
discussions of the unpriced technical offers;

(f)  that bidders may designate those portions of the
unpriced technical offers which contain trade secrets or other
proprietary data which are to remain confidential; and

(g)  that the item being procured shall be furnished
generally in accordance with the bidder’s technical offer as
found to be finally acceptable and shall meet the requirements
of the Invitation for Bids.

(2)  Amendments to the Invitation for Bids.  After receipt
of unpriced technical offers, amendments to the Invitation for
Bids shall be distributed only to bidders who submitted
unpriced technical offers and they shall be allowed to submit
new unpriced technical offers or to amend those submitted.  If,
in the opinion of the procurement officer, a contemplated
amendment will significantly change the nature of the
procurement, the Invitation for Bids shall be canceled in
accordance with Subsection R33-3-112(1) of these rules and a
new Invitation for Bids issued.

(3)  Receipt and Handling of Unpriced Technical Offers.
Unpriced technical offers shall be opened publicly, identifying
only the names of the bidders.  Technical offers and
modifications shall be time stamped upon receipt and held in a
secure place until the established due date.  After the date
established for receipt of bids, a register of bids shall be open to
public inspection and shall include the name of each bidder, and
a description sufficient to identify the supply, service, or
construction item offered.  Prior to the award of the selection of
the lowest responsive and responsible bidder following phase
two, technical offerors shall be shown only to purchasing
agency personnel having a legitimate interest in them.  Bidders
may request nondisclosure of trade secrets and other proprietary
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data identified in writing.
(4)  Evaluation of Unpriced Technical Offers.  The

unpriced technical offers submitted by bidders shall be
evaluated solely in accordance with the criteria set forth in the
Invitation for Bids.  The unpriced technical offers shall be
categorized as:

(a)  acceptable;
(b)  potentially acceptable, that is, reasonably susceptible

of being made acceptable; or
(c)  unacceptable.  The procurement officer shall record in

writing the basis for finding an offer unacceptable and make it
part of the procurement file.

The procurement officer may initiate phase two of the
procedure if, in the procurement officer’s opinion, there are
sufficient acceptable unpriced technical offers to assure effective
price competition in the second phase without modification or
alteration of the offers.  If the procurement officer finds that this
is not the case, the procurement officer shall issue an
amendment to the Invitation for Bids or engage in technical
discussions as set forth in subsection (5) of this section.

(5)  Discussion of Unpriced Technical Offers.  Discussion
of its technical offer may be conducted by the procurement
officer with any bidder who submits an acceptable or potentially
acceptable technical offer.  During the course of these
discussions the procurement officer shall not disclose any
information derived from one unpriced technical offer to any
other bidder.  Once discussions are begun, any bidder who has
not been notified that its offer has been finally found
unacceptable may submit supplemental information modifying
or otherwise amending its technical offer at any time until the
closing date established by the procurement officer.  This
submission may be made at the request of the procurement
officer or upon the bidder’s own initiative.

(6)  Notice of Unacceptable Unpriced Technical Offer.
When the procurement officer determines a bidder’s unpriced
technical offer to be unacceptable, the officer shall notify the
bidder.  The bidders shall not be afforded an additional
opportunity to supplement technical offers.

3-117  Mistakes During Multi-Step Sealed Bidding.
Mistakes may be corrected or bids may be withdrawn

during phase one:
(a)  before unpriced technical offers are considered;
(b)  after any discussions have commenced under section

3-116(5) (procedure for Phase One of Multi-Step Sealed
Bidding, Discussion of Unpriced Technical Offers); or

(c)  when responding to any amendment of the Invitation
for Bids.  Otherwise mistakes may be corrected or withdrawal
permitted in accordance with section 3-111.

3-118  Carrying Out Phase Two.
(1)  Initiation.  Upon the completion of phase one, the

procurement officer shall either:
(a)  open price bids submitted in phase one from bidders

whose unpriced technical offers were found to be acceptable;
provided, however, that the offers have remained unchanged,
and the Invitation for Bids has not been amended; or

(b)  invite each acceptable bidder to submit a price bid.
(2)  Conduct.  Phase two is to be conducted as any other

competitive sealed bid procurement except:
(a)  as specifically set forth in section 3-114 through

section 3-120 of these rules; and
(b)  no public notice need be given of this invitation to

submit.
3-119  Procuring Governmental Produced Supplies or

Services.
Purchasing agency requirements may be fulfilled by

procuring supplies produced or services performed incident to
programs such as industries of correctional or other
governmental institutions.  The procurement officer shall
determine whether the supplies or services meet the purchasing
agency’s requirements and whether the price represents a fair
market value for the supplies or services.  If it is determined that
the requirements cannot thus be met or the price is not fair and
reasonable, the procurement may be made from the private
sector in accordance with the Utah Procurement Code.  When
procurements are made from other governmental agencies, the
private sector need not be solicited to compete against them.

3-120  Purchase of Items Separately from Construction
Contract.

The procurement officer is authorized to determine whether
a supply item or group of supply items shall be included as a
part of, or procured separately from, any contract for
construction.

3-121  Exceptions to Competitive Sealed Bid Process.
(1)  The Chief Procurement Officer, head of a purchasing

agency or designee may utilize alternative procurement methods
to purchase items such as the following when determined to be
more practicable or advantageous to the state.

(a)  Used vehicles
(b)  Livestock
(2)  Alternative procurement methods including informal

price quotations and direct negotiations may be used by the
Chief Procurement Officer, head of the purchasing agency or
designee for the following:

(a)  Hotel conference facilities and services
(b)  Speaker honorariums
(3)  Documentation of the alternative procurement method

utilized shall be part of the contract file.

R33-3-2.  Competitive Sealed Proposals.
3-201  Use of Competitive Sealed Proposals.
(1)  Appropriateness.  Competitive sealed proposals may

be a more appropriate method for a particular procurement or
type of procurement than competitive sealed bidding, after
consideration of factors such as:

(a)  whether there may be a need for price and service
negotiation;

(b)  whether there may be a need for negotiation during
performance of the contract;

(c)  whether the relative skills or expertise of the offerors
will have to be evaluated;

(d)  whether cost is secondary to the characteristics of the
product or service sought, as in a work of art; and

(e)  whether the conditions of the service, product or
delivery conditions are unable to be sufficiently described in the
Invitation for Bids.

(2)  Determinations.
(a)  Except as provided in Section 63-56-21 of the Utah

Procurement Code, before a solicitation may be issued for
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competitive sealed proposals, the procurement officer shall
determine in writing that competitive sealed proposals is a more
appropriate method for contracting than competitive sealed
bidding.

(b)  The procurement officer may make determinations by
category of supply, service, or construction item rather than by
individual procurement.  Procurement of the types of supplies,
services, or construction so designated may then be made by
competitive sealed proposals without making the determination
competitive sealed bidding is either not practicable or not
advantageous.  The officer who made the determination may
modify or revoke it at any time and the determination should be
reviewed for current applicability from time to time.

(3)  Professional Services.  For procurement of professional
services, agencies shall submit to bidding procedures wherever
practicable through the RFP procedures.  Examples of
professional services generally best procured through the RFP
process are accounting and auditing, court reporters, x-ray
technicians, legal, medical, nursing, education, actuarial,
veterinarians, and research.  The procurement officer will make
the determination.  Architecture and engineering professional
services are to be procured in compliance with R33-5-510.

3-202  Content of the Request for Proposals.
The Request for Proposals shall be prepared in accordance

with section 3-101 provided that it shall also include:
(a)  a statement that discussions may be conducted with

offerors who submit proposals determined to be reasonably
susceptible of being selected for award, but that proposals may
be accepted without discussions; and

(b)  a statement of when and how price should be
submitted.

3-203  Proposal Preparation Time.
Proposal preparation time shall be set to provide offerors

a reasonable time to prepare their proposals.  A minimum of 10
calendar days shall be provided unless a shorter time is deemed
necessary for a particular procurement as determined in writing
by the procurement officer.

3-204  Form of Proposal.
The manner in which proposals are to be submitted,

including any forms for that purpose, may be designated as a
part of the Request for Proposals.

3-205  Public Notice.
Public notice shall be given by distributing the Request for

Proposals in the same manner provided for distributing an
Invitation for Bids under section 3-104.

3-206  Pre-Proposal Conferences.
Pre-proposal conferences may be conducted in accordance

with section 3-106.  Any conference should be held prior to
submission of initial proposals.

3-207  Amendments to Request for Proposals.
Amendments to the Request for Proposals may be made in

accordance with section 3-107 prior to submission of proposals.
After submission of proposals, amendments to the Request for
Proposals shall be distributed only to offerors who submitted
proposals and they shall be allowed to submit new proposals or
to amend those submitted.  An amendment to the Request for
Proposals may be issued through a request for submission of
Best and Final Offers.  If, in the opinion of the procurement
officer, a contemplated amendment will significantly change the

nature of the procurement, the Request for Proposals shall be
canceled and a new Request for Proposals issued.

3-208  Modification or Withdrawal of Proposals.
Proposals may be modified or withdrawn prior to the

established due date in accordance with section 3-108.  For the
purposes of this section and section 3-209, the established due
date is either the date and time announced for receipt of
proposals or receipt of modifications to proposals, if any; or if
discussions have begun, it is the date and time by which best
and final offers must be submitted, provided that only offerors
who submitted proposals by the time announced for receipt of
proposals may submit best and final offers.

3-209  Late Proposals, Late Withdrawals, and Late
Modifications.

(1)  Definition.  Except for modification allowed pursuant
to negotiation, any proposal, withdrawal, or modification
received after the established due date and time at the place
designated for receipt of proposals is late.

(2)  Treatment.  No late proposal, late modification, or late
withdrawal will be considered unless received before contract
award, and the late proposal would have been timely but for the
action or inaction of personnel directly serving the procurement
activity or lateness otherwise not attributable to offeror’s fault or
negligence.

(3)  Records.  All documents shall be kept relating to the
acceptance of any late proposal, modification or withdrawal.

3-210  Receipt and Registration of Proposals.
(1)  Proposals shall be opened publicly, identifying only

the names of the offerors.  Proposals and modifications shall be
time stamped upon receipt and held in a secure place until the
established due date.  After the date established for receipt of
proposals, a register of proposals shall be open to public
inspection and shall include for all proposals the name of each
offeror, the number of modifications received, if any, and a
description sufficient to identify the supply, service, or
construction item offered.  Prior to award proposals and
modifications shall be shown only to purchasing agency
personnel having a legitimate interest in them.

(2)  Proposals of the successful offeror(s) shall be open to
public inspection for a period of 90 days after selection of the
successful offeror(s).  Proposals of offerors who are not awarded
contracts shall not be open to public inspection.

(3)  If the offeror selected for award has requested in
writing the non-disclosure of trade secrets and other proprietary
data so identified, the head of the agency conducting the
procurement or a designee of this officer shall examine the
request in the proposal to determine its validity prior to award
of the contract.  If the parties do not agree as to the disclosure
of data in the contract, the head of the agency conducting the
procurement or a designee of this officer shall inform the offeror
in writing what portion of the proposal will be disclosed and
that, unless the offeror withdraws the proposal it will be
disclosed.

3-211  Evaluation of Proposals.
(1)  Evaluation Factors in the Request for Proposals. The

Request for Proposals shall state all of the evaluation factors
and their relative importance, including price.

(2)  Evaluation.  The evaluation shall be based on the
evaluation factors set forth in the Request for Proposals.



UAC (As of July 1, 2000) Printed:  July 13, 2000 Page 8

Numerical rating systems may be used but are not required.
Factors not specified in the Request for Proposals shall not be
considered in determining award of contract.

(3)  Classifying Proposals.  For the purpose of conducting
discussions under section 3-212, proposals shall be initially
classified as:

(a)  acceptable;
(b)  potentially acceptable, that is, reasonably susceptible

of being made acceptable; or
(c)  unacceptable.
3-212  Proposal Discussion with Individual Offerors.
(1)  "Offerors" Defined.  For the purposes of this section,

the term "offerors" includes only those businesses submitting
proposals that are acceptable or potentially acceptable.  The
term shall not include businesses which submitted unacceptable
proposals.

(2)  Purposes of Discussions.  Discussions are held to
facilitate and encourage an adequate number of potential
contractors to offer their best proposals, by amending their
original offers, if needed.

(3)  Conduct of Discussions.  Offerors shall be accorded
fair and equal treatment with respect to any opportunity for
discussions and revisions of proposals.  The procurement officer
should establish procedures and schedules for conducting
discussions.  If before, or during discussions there is a need for
clarification or change of the Request for Proposals, it shall be
amended in compliance with R33-3-2(3-207) to incorporate this
clarification or change.  Auction techniques and disclosure of
any information derived from competing proposals are
prohibited.  Any oral clarification or change of a proposal shall
be reduced to writing by the offeror.

(4)  Best and Final Offers.  The procurement officer shall
establish a common time and date for submission of best and
final offers.  Best and final offers shall be submitted only once
unless the procurement officer makes a written determination
before each subsequent round of best and final offers
demonstrating another round is in the purchasing agency’s
interest, and additional discussions will be conducted or the
purchasing agency’s requirements will be changed.  Otherwise,
no discussion of, or changes in, the best and final offers shall be
allowed prior to award.  Offerors shall also be informed that if
they do not submit a notice of withdrawal or another best and
final offer, their immediate previous offer will be construed as
their best and final offer.

3-213  Mistakes in Proposals.
(1)  Mistakes Discovered Before the Established Due Date.

An offeror may correct mistakes discovered before the time and
date established for receipt of proposals by withdrawing or
correcting the proposal as provided in section 3-208.

(2)  Confirmation of Proposal.  When it appears from a
review of the proposal before award that a mistake has been
made, the offeror should be asked to confirm the proposal.  If
the offeror alleges mistake, the proposal may be corrected or
withdrawn during any discussions that are held or if the
conditions set forth in subsection (4) of this section are met.

(3)  Mistakes Discovered After Receipt But Before Award.
This subsection sets forth procedures to be applied in four
situations in which mistakes in proposals are discovered after
receipt of proposals but before award.

(a)  During Discussions; Prior to Best and Final Offers.
Once discussions are commenced with any offeror or after best
and final offers are requested, any offeror may freely correct any
mistake by modifying or withdrawing the proposal until the time
and date set for receipt of best and final offers.

(b)  Minor Informalities.  Minor informalities, unless
otherwise corrected by an offeror as provided in this section,
shall be treated as they are under competitive sealed bidding.

(c)  Correction of Mistakes.  If discussions are not held or
if the best and final offers upon which award will be made have
been received, mistakes may be corrected and the correct offer
considered only if:

(i)  the mistake and the correct offer are clearly evident on
the face of the proposal in which event the proposal may not be
withdrawn; or

(ii)  the mistake is not clearly evident on the face of the
proposal, but the offeror submits proof of evidentiary value
which clearly and convincingly demonstrates both the existence
of a mistake and the correct offer and the correction would not
be contrary to the fair and equal treatment of other offerors.

(d)  Withdrawal of Proposals.  If discussions are not held,
or if the best and final offers upon which award will be made
have been received, the offeror may be permitted to withdraw
the proposal if:

(i)  the mistake is clearly evident on the face of the
proposal and the correct offer is not; or

(ii)  the offeror submits proof of evidentiary value which
clearly and convincingly demonstrates that a mistake was made
but does not demonstrate the correct offer or, if the correct offer
is also demonstrated, to allow correction on the basis that the
proof would be contrary to the fair and equal treatment of other
offerors.

(4)  Mistakes Discovered After Award.  Mistakes shall not
be corrected after award of the contract.

3-214  Award.
(1)  Award Documentation.  A written determination shall

be made showing the basis on which the award was found to be
most advantageous to the purchasing agency based on the
factors set forth in the Request for Proposals.

(2)  One Proposal Received.  If only one proposal is
received in response to a Request for Proposals, the
procurement officer may, as the officer deems appropriate,
either make an award or, if time permits, resolicit for the
purpose of obtaining additional competitive sealed proposals.

3-215  Publicizing Awards.
(1)  After a contract is entered into, notice of award shall

be available in the purchasing agency’s office.
3-216  Exceptions to Competitive Sealed Proposal Process.
(1)  As authorized by Section 63-56-21(1) the Chief

Procurement Officer or designee may determine that for a given
request it is either not practicable or not advantageous for the
state to procure a commodity or service referenced in section 3-
201 above by soliciting competitive sealed proposals.  When
making this determination, the Chief Procurement Officer may
take into consideration whether the potential cost of preparing,
soliciting and evaluating competitive sealed proposals is
expected to exceed the benefits normally associated with such
solicitations.  In the event of that it is so determined, the Chief
Procurement Officer, head of a purchasing agency or designee
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may elect to utilize an alternative, more cost effective
procurement method, which may include direct negotiations
with a qualified vendor or contractor.

(2)  Documentation of the alternative procurement method
selected shall state the reasons for selection and shall be made
a part of the contract file.

3-217  Multiple Award Contracts for Human Service
Provider Services.

The Chief Procurement Officer, head of a purchasing
agency or designee may elect to award multiple contracts for
Human Service Provider Services through a competitive sealed
proposal process by first determining the appropriate fee to be
paid to providers and then contracting with all providers
meeting the criteria established in the RFP.  However this
specialized system of contracting for human service provider
services may only be used when:

(1)  The agency has performed an appropriate analysis to
determine appropriate rates to be paid;

(2)  The agency files contain adequate documentation of
the reasons the contractor was awarded the contract and the
reasons for selecting a particular contractor to provide the
service to each client; and

(3)  The agency has a formal written complaint and appeal
process, notice of which is provided to the contractors, and an
internal audit function to insure that selection of the contractor
from the list of awarded contractors was fair, equitable and
appropriate.

R33-3-3.  Small Purchases.
3-301  Authority to Make Small Purchases.
(1)  Amount.  The Office of the Chief Procurement Officer

or purchasing agency may use these procedures if the
procurement is estimated to be less than $20,000 for supplies,
services or construction.  If these procedures are not used, the
other methods of source selection provided in Section 63-56-23
of the Utah Procurement Code and these rules shall apply.

(2)  Existing Statewide Contracts.  Supplies, services, or
construction items available under statewide contracts or similar
agreements shall be procured under these agreements in
accordance with the provisions or requirements for use and not
under this subpart unless otherwise authorized by the Chief
Procurement Officer.

(3)  Available from One Business Only.  If the supply,
service, or construction item is available only from one business,
the sole source procurement method set forth in subpart 3-4 of
these rules shall be used.

(4)  Division of Requirements.  Procurement requirements
shall not be artificially divided to avoid using the other source
selection methods set forth in Section 63-56-23 of the Utah
Procurement Code.

3-302  Small Purchases of Supplies, Services or
Construction Between $2,000 and $20,000.

(1)  Procedure.  Insofar as it is practical for small purchases
of supplies, services or construction between $2,000 and
$20,000, no less than two businesses shall be solicited to submit
telephone or written quotations.  Award shall be made to the
business offering the lowest acceptable quotation.

(2)  Records.  The names of the businesses offering
quotations and the date and amount of each quotation shall be

recorded and maintained as a public record.
3-303  Small Purchases of $2,000 or Less.
The Chief Procurement Officer shall delegate to state

agencies the ability to make purchases up to $2,000 without
involvement of the Division of Purchasing and General
Services.  For purchases up to $500, the agency may select the
best source without seeking competitive quotes.  For purchases
over $500 and up to $2,000, agencies shall obtain price
competition, and shall purchase the item from the vendor
offering the lowest quote.  Unless otherwise delegated requests
for all purchases over $2,000, and sole source purchases
exceeding $500 shall be submitted to the Division of Purchasing
and General Services.

3-304  Small Purchases of Services of Professionals,
Providers, and Consultants.

If it is expected that the services of professionals,
providers, and consultants can be procured for less than
$20,000, the procedures specified in this subpart may be used.

R33-3-4.  Sole Source Procurement.
3-401  Conditions For Use of Sole Source Procurement.
Sole source procurement shall be used only if a

requirement is reasonably available from a single supplier.  A
requirement for a particular proprietary item does not justify a
sole source procurement if there is more than one potential
bidder or offeror for that item.

Examples of circumstances which could necessitate sole
source procurement are:

(1)  where the compatibility of equipment, accessories,
replacement parts, or service is the paramount consideration;

(2)  where a sole supplier’s item is needed for trial use or
testing;

(3)  procurement of items for resale;
(4)  procurement of public utility services.
The determination as to whether a procurement shall be

made as a sole source shall be made by the procurement officer.
Each request shall be submitted in writing by the using agency.
The officer may specify the application of the determination and
its duration.  In cases of reasonable doubt, competition should
be solicited.  Any request by a using agency that a procurement
be restricted to one potential contractor shall be accompanied by
an explanation as to why no other will be suitable or acceptable
to meet the need.

3-402  Negotiation in Sole Source Procurement.
The procurement officer shall conduct negotiations, as

appropriate, as to price, delivery, and terms.
3-403  Unsolicited Offers.
(1)  Definition.  An unsolicited offer is any offer other than

one submitted in response to a solicitation.
(2)  Processing of Unsolicited Offers.  If a purchasing

agency that receives an unsolicited offer is not authorized to
enter into a contract for the supplies or services offered, the
head of the agency shall forward the offer to the procurement
officer who has authority with respect to evaluation, acceptance,
and rejection of the unsolicited offers.

(3)  Conditions for Consideration.  To be considered for
evaluation an unsolicited offer:

(a)  must be sufficiently detailed to allow a judgment to be
made concerning the potential utility of the offer to the
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purchasing agency; and
(b)  may be subject to testing under terms and conditions

specified by the agency.

R33-3-5.  Emergency Procurements.
3-501  Definition of Emergency Conditions.
An emergency condition is a situation which creates a

threat to public health, welfare, or safety as may arise by reason
of floods, epidemics, riots, equipment failures, or other reason
as may be determined by the Chief Procurement Officer or
designee.  The existence of this condition creates an immediate
and serious need for supplies, services, or construction that
cannot be met through normal procurement methods.

3-502  Scope of Emergency Procurements.
Emergency procurement shall be limited to only those

supplies, services, or construction items necessary to meet the
emergency.

3-503  Authority to Make Emergency Procurements.
The Chief Procurement Officer may delegate in writing to

any purchasing agency authority to make emergency
procurements of up to an amount set forth in the delegation.

3-504  Source Selection Methods.
(1)  General.  The source selection method used shall be

selected with a view to the end of assuring that the required
supplies, services, or construction items are procured in time to
meet the emergency.  Given this constraint, competition that is
practicable shall be obtained.

(2)  After Unsuccessful Competitive Sealed Bidding.
Competitive sealed bidding is unsuccessful when bids received
pursuant to an Invitation for Bids are unreasonable,
noncompetitive, or the low bid exceeds available funds as
certified by the appropriate fiscal officer, and time or other
circumstances will not permit the delay required to resolicit
competitive sealed bids.  If emergency conditions exist after or
are brought about by an unsuccessful attempt to use competitive
sealed bidding, an emergency procurement may be made.

3-505  Determination of Emergency Procurement.
The procurement officer or the agency official responsible

for procurement shall make a written determination stating the
basis for an emergency procurement and for the selection of the
particular supplier.  The determination shall be sent promptly to
the Chief Procurement Officer.

R33-3-6.  Responsibility.
3-601  Standards of Responsibility.
(1)  Standards.  Among factors to be considered in

determining whether the standard of responsibility has been met
are whether a prospective contractor has:

(a)  available the appropriate financial, material,
equipment, facility, and personnel resources and expertise, or
the ability to obtain them, necessary to indicate capability to
meet all contractual requirements;

(b)  a satisfactory record of integrity;
(c)  qualified legally to contract with the purchasing

agency; and
(d)  unreasonably failed to supply any necessary

information in connection with the inquiry concerning
responsibility.

Nothing shall prevent the procurement officer from

establishing additional responsibility standards for a particular
procurement, provided that these additional standards are set
forth in the solicitation.

(2)  Information Pertaining To Responsibility.  A
prospective contractor shall supply information requested by the
procurement officer concerning the responsibility of the
contractor.  If the contractor fails to supply the requested
information, the procurement officer shall base the
determination of responsibility upon any available information
or may find the prospective contractor nonresponsible if the
failure is unreasonable.

3-602  Ability to Meet Standards.
The prospective contractor may demonstrate the

availability of necessary financing, equipment, facilities,
expertise, and personnel by submitting upon request:

(1)  evidence that the contractor possesses the necessary
items;

(2)  acceptable plans to subcontract for the necessary items;
or

(3)  a documented commitment from, or explicit
arrangement with, a satisfactory source to provide the necessary
items.

3-603  Written Determination of Nonresponsibility
Required.

If a bidder or offeror who otherwise would have been
awarded a contract is found nonresponsible, a written
determination of nonresponsibility setting forth the basis of the
finding shall be prepared by the procurement officer.  The
determination shall be made part of the procurement file.

R33-3-7.  Types of Contracts.
3-701  Policy Regarding Selection of Contract Types.
(1)  General.  The selection of an appropriate contract type

depends on factors such as the nature of the supplies, services,
or construction to be procured, the uncertainties which may be
involved in contract performance, and the extent to which the
purchasing agency or the contractor is to assume the risk of the
cost of performance of the contract.  Contract types differ in the
degree of responsibility assumed by the contractor for the costs
of performance and the amount and kind of profit incentive
offered the contractor to achieve or exceed specified standards
or goals.

Among the factors to be considered in selecting any type
of contract are:

(a)  the type and complexity of the supply, service, or
construction item being procured;

(b)  the difficulty of estimating performance costs such as
the inability of the purchasing agency to develop definitive
specifications, to identify the risks to the contractor inherent in
the nature of the work to be performed, or otherwise to establish
clearly the requirements of the contract;

(c)  the administrative costs to both parties;
(d)  the degree to which the purchasing agency must

provide technical coordination during the performance of the
contract;

(e)  the effect of the choice of the type of contract on the
amount of competition to be expected;

(f)  the stability of material or commodity market prices or
wage levels;
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(g)  the urgency of the requirement;
(h)  the length of contract performance; and
(i)  federal requirements.
The purchasing agency should not contract in a manner that

would place an unreasonable economic risk on the contractor,
since this action would tend to jeopardize satisfactory
performance on the contract.

(2)  Use of Unlisted Contract Types.  The provisions of this
subpart list and define the principal contract types.  In addition,
any other type of contract, except cost-plus-a-percentage-of-
cost, may be used provided the procurement officer determines
in writing that this use is in the purchasing agency’s best interest.

3-702  Fixed-Price Contracts.
(1)  General.  A fixed-price contract is the preferred and

generally utilized type of contract.  A fixed-price contract places
responsibility on the contractor for the delivery of the product
or the complete performance of the services or construction in
accordance with the contract terms at a price that may be firm or
subject to contractually specified adjustments.  The fixed-price
contract is appropriate for use when there is a reasonably
definitive requirement, as in the case of construction or standard
commercial products.  The use of a fixed-price contract when
risks are unknown or not readily measurable in terms of cost can
result in inflated prices and inadequate competition; poor
performance, disputes, and claims when performance proves
difficult; or excessive profits when anticipated contingencies do
not occur.

(2)  Firm Fixed-Price Contract.  A firm fixed-price contract
provides a price that is not subject to adjustment.

(3)  Fixed-Price Contract with Price Adjustment.
(a)  A fixed-price contract with price adjustment provides

for variation in the contract price under special conditions
defined in the contract, other than customary provisions
authorizing price adjustments due to modifications to the work.
The formula or other basis by which the adjustment in contract
price can be made shall be specified in the solicitation and the
resulting contract.  However, clauses providing for most-
favored-customer prices for the purchasing agency, that is, the
price to the purchasing agency will be lowered to the lowest
priced sales to any other customer made during the contract
period, shall not be used.  Examples of conditions under which
adjustments may be provided in fixed-price contracts are:

(i)  changes in the contractor’s labor contract rates;
(ii)  changes due to rapid and substantial price fluctuations,

which can be related to an accepted index; and
(iii)  when a general price change alters the base price.
(b)  If the contract permits unilateral action by the

contractor to bring about the condition under which a price
increase may occur, the contract shall reserve to the purchasing
agency the right to reject the price increase and terminate the
contract without cost or damages.  Notice of the price increase
shall be given by the contractor in the manner and within the
time specified in the contract.

3-703  Cost-Reimbursement Contracts.
(1)  General.  The cost-reimbursement contract provides for

payment to the contractor of allowable costs incurred in the
performance of the contract as determined in accordance with
part 7 of these rules and provided in the contract.  This type of
contract establishes at the outset an estimated cost for the

performance of the contract and a dollar ceiling which the
contractor may not exceed without prior approval of subsequent
ratification by the procurement officer and, in addition, may
provide for payment of a fee.  The contractor agrees to perform
as specified in the contract until the contract is completed or
until the costs reach the specified ceiling, whichever occurs first.

This contract type is appropriate when the uncertainties
involved in contract performance are of a magnitude that the
cost of contract performance cannot be estimated with sufficient
reasonableness to permit use of any type of fixed-price contract.
In addition, a cost-reimbursement contract necessitates
appropriate monitoring by purchasing agency personnel during
performance so as to give reasonable assurance that the
objectives of the contract are being met.  It is particularly
suitable for research, development, and study-type contracts.

(2)  Determination Prior to Use.  A cost-reimbursement
contract may be used only when the procurement officer
determines in writing that:

(a)  a contract is likely to be less costly to the purchasing
agency than any other type or that it is impracticable to obtain
otherwise, the supplies, services, or construction;

(b)  the proposed contractor’s accounting system will
permit timely development of all necessary cost data in the form
required by the specific contract type contemplated; and

(c)  the proposed contractor’s accounting system is
adequate to allocate costs in accordance with generally accepted
accounting principles.

(3)  Cost Contract.  A cost contract provides that the
contractor will be reimbursed for allowable costs incurred in
performing the contract.

(4)  Cost-Plus-Fixed-Fee Contract.  This is a cost-
reimbursement type contract which provides for payment to the
contractor of an agreed fixed fee in addition to reimbursement
of allowable, incurred costs.  The fee is established at the time
of contract award and does not vary whether the actual cost of
contract performance is greater or less than the initial estimated
cost established for the work.  Thus, the fee is fixed but not the
contract amount because the final contract amount will depend
on the allowable costs reimbursed.  The fee is subject to
adjustment only if the contract is modified to provide for an
increase or decrease in the work specified in the contract.

3-704  Cost Incentive Contracts.
(1)  General.  Cost incentive contracts provide for the

sharing of cost risks between the purchasing agency and the
contractor.  This type of contract provides for the
reimbursement to the contractor of allowable costs incurred up
to a ceiling amount and establishes a formula in which the
contractor is rewarded for performing at less than target cost or
is penalized if it exceeds target cost.  Profit or fee is dependent
on how effectively the contractor controls cost in the
performance of the contract.

(2)  Fixed-Price Cost Incentive Contract.
(a)  Description.  In a fixed-price cost incentive contract,

the parties establish at the outset a target cost, a target profit, a
cost-sharing formula which provides a percentage increase or
decrease of the target profit depending on whether the cost of
performance is less than or exceeds the target cost, and a ceiling
price.  After performance of the contract, the actual cost of
performance is arrived at based on the total incurred allowable
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cost as determined in accordance with part 7 of these rules and
as provided in the contract.  The final contract price is then
established in accordance with the cost-sharing formula using
the actual cost of performance.  The final contract price may not
exceed the ceiling price.  The contractor is obligated to complete
performance of the contract, and, if actual cost exceeds the
ceiling price, the contractor suffers a loss.

(b)  Objective.  The fixed-price cost incentive contract
serves three objectives.  It permits the establishment of a firm
ceiling price for performance of the contract which takes into
account uncertainties and contingencies in the cost of
performance.  It motivates the contractor to perform the contract
economically since cost is in inverse relation to profit; the lower
the cost, the higher the profit.  It provides a flexible pricing
mechanism for establishing a cost sharing responsibility
between the purchasing agency and contractor depending on the
nature of the supplies, services, or construction being procured,
the length of the contract performance, and the performance
risks involved.

(3)  Cost-Plus Contract with Cost Incentive Fee.  In a cost-
plus contract with cost incentive fee, the parties establish at the
outset a target cost; a target fee; a cost-sharing formula for
increase or decrease of fee depending on whether actual cost of
performance is less than or exceeds the target cost, with
maximum and minimum fee limitations; and a cost ceiling
which represents the maximum amount which the purchasing
agency is obligated to reimburse the contractor.  The contractor
continues performance until the work is complete or costs reach
the ceiling specified in the contract, whichever first occurs.
After performance is complete or costs reach the ceiling, the
total incurred, allowable costs reimbursed in accordance with
part 7 of these rules and as provided in the contract are applied
in the cost-sharing formula to establish the incentive fee payable
to the contractor.  This type contract gives the contractor a
stronger incentive to efficiently manage the contract than a cost-
plus-fixed-fee contract provides.

(4)  Determinations Required.  Prior to entering into any
cost incentive contract, the procurement officer shall make the
written determination required by subsections 3-703(2)(b) and
(c) of these rules.  In addition, prior to entering any cost-plus
contract with cost incentive fee, the procurement officer shall
include in the written determination the determination required
by subsection 3-703(2)(a) of these rules.

3-705  Performance Incentive Contracts.
In a performance incentive contract, the parties establish at

the outset a pricing basis for the contract, performance goals,
and a formula for increasing or decreasing the compensation if
the specified performance goals are exceeded or not met.  For
example, early completion may entitle the contractor to a bonus
while late completion may entitle the purchasing agency to a
price decrease.

3-706  Time and Materials Contracts; Labor Hour
Contracts.

(1)  Time and Materials Contracts.  Time and materials
contracts provide for payment for materials at cost and labor
performed at an hourly rate which includes overhead and profit.
These contracts provide no incentives to minimize costs or
effectively manage the contract work.  Consequently, all such
contracts shall contain a stated cost ceiling and shall be entered

into only after the procurement officer determines in writing
that:

(a)  personnel have been assigned to closely monitor the
performance of the work; and

(b)  no other type of contract will suitably serve the
purchasing agency’s purpose.

(2)  Labor Hour Contracts.  A labor hour contract is the
same as a time and materials contract except the contractor
supplies no material.  It is subject to the same considerations,
and the procurement officer shall make the same determinations
before it is used.

3-707  Definite Quantity and Indefinite Quantity Contracts.
(1)  Definite Quantity.  A definite quantity contract is a

fixed-price contract that provides for delivery of a specified
quantity of supplies or services either at specified times or when
ordered.

(2)  Indefinite Quantity.  An indefinite quantity contract is
a contract for an indefinite amount of supplies or services to be
furnished as ordered that establishes unit prices of a fixed-price
type.  Generally an approximate quantity or the best information
available is stated in the solicitation.  The contract may provide
a minimum quantity the purchasing agency is obligated to order
and may also provide for a maximum quantity provision that
limits the purchasing agency’s obligation to order.  The time of
performance of an indefinite quantity contract may be extended
upon agreement of the parties provided the extension is for 90
days or less and the procurement officer determines in writing
that it is not practical to award another contract at the time of
the extension.

(3)  Requirements Contracts.  A requirements contract is an
indefinite quantity contract for supplies or services that
obligates the purchasing agency to order all the actual, normal
requirements of designated using agencies during a specified
period of time; and for the protection of the purchasing agency
and the contractor.  Invitations for Bids and resulting
requirements contracts shall include a provision.  However, the
purchasing agency may reserve in the solicitation and in the
resulting contract the right to take bids separately if a particular
quantity requirement arises which exceeds an amount specified
in the contract.  Requirements contracts shall contain an
exemption from ordering under the contract when the
procurement officer approves a finding that the supply or
service available under the contract will not meet a
nonrecurring, special need of the purchasing agency.

3-708  Progressive and Multiple Awards.
(1)  Progressive Award.  A progressive award is an award

of portions of a definite quantity requirement to more than one
contractor.  Each portion is for a definite quantity and the sum
of the portions is the total definite quantity procured.  A
progressive award may be in the purchasing agency’s best
interest when awards to more than one bidder or offeror for
different amounts of the same item are needed to obtain the total
quantity or the time or times of delivery required.

(2)  Multiple Award.  A multiple award is an award of an
indefinite quantity contract for one or more similar supplies or
services to more than one bidder or offeror, and the purchasing
agency is obligated to order all of its actual, normal
requirements for the specified supplies or services from those
contractors.  A multiple award may be in the purchasing
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agency’s best interest when award to two or more bidders or
offerors for similar products is needed for adequate delivery,
service, or availability, or for product compatibility.  In making
a multiple award, care shall be exercised to protect and promote
the principles of competitive solicitation.  Multiple awards shall
not be made when a single award will meet the purchasing
agency’s needs without sacrifice of economy or service.  Awards
shall not be made for the purpose of dividing the business,
making available product or supplier selection to allow for user
preference, or avoiding the resolution of tie bids.  Any awards
shall be limited to the least number of suppliers necessary to
meet the valid requirements of using agencies.  All eligible users
of the contract shall be named in the solicitation, and it shall be
mandatory that the requirements of the users that can be met
under the contract be obtained in accordance with the contract,
provided, that:

(a)  the purchasing agency shall reserve the right to take
bids separately if a particular quantity requirement arises which
exceeds an amount specified in the contract; or

(b)  the purchasing agency shall reserve the right to take
bids separately if the procurement officer approves a finding that
the supply or service available under the contract will not meet
a nonrecurring special need of the agency.

(3)  Intent to Use.  If a progressive or multiple award is
anticipated prior to issuing a solicitation, the method of award
shall be stated in the solicitation.

3-709  Leases.
(1)  Use.  A lease may be entered into provided:
(a)  it is in the best interest of the purchasing agency;
(b)  all conditions for renewal and costs of termination are

set forth in the lease; and
(c)  the lease is not used to avoid a competitive

procurement.
(2)  Competition.  Lease and lease-purchase contracts are

subject to the requirements of competition which govern the
procurement of supplies.

(3)  Lease with Purchase Option.  A purchase option in a
lease may be exercised only if the lease containing the purchase
option was awarded under competitive bidding or competitive
proposals, unless the requirement can be met only by the supply
or facility being leased as determined in writing by the
procurement officer.  Before exercising this option, the
procurement officer shall:

(a)  investigate alternative means of procuring comparable
supplies or facilities; and

(b)  compare estimated costs and benefits associated with
the alternative means and the exercise of the option, for
example, the benefit of buying new state of the art data
processing equipment compared to the estimated, initial savings
associated with exercise of a purchase option.

3-710  Multi-Year Contracts; Installment Payments.
(1)  Use.  A contract may be entered into which extends

beyond the current fiscal period provided any obligation for
payment in a succeeding fiscal period is subject to the
availability of funds.

(2)  Termination.  A multi-year contract may be terminated
without cost to the purchasing agency by reason of
unavailability of funds for the purpose or for lack of
performance by the contractor.  Termination for other reason

shall be as provided by the contract.
(3)  Installment Payments.  Supply contracts may provide

for installment purchase payments, including interest charges,
over a period of time.  Installment payments, however, should
be used judiciously in order to achieve economy and not to
avoid budgetary restraints, and shall be justified in writing by
the head of the using agency.  Heads of using agencies shall be
responsible for ensuring that statutory or other prohibitions are
not violated by use of installment provisions and that all
budgetary or other required prior approvals are obtained.  No
agreement shall be used unless provision for installment
payments is included in the solicitation document.

3-711  Contract Option.
(1)  Provision.  Any contract subject to an option for

renewal, extension, or purchase, shall have had a provision
included in the solicitation.  When a contract is awarded by
competitive sealed bidding, exercise of the option shall be at the
purchasing agency’s discretion only, and not subject to
agreement or acceptance by the contractor.

(2)  Exercise of Option.  Before exercising any option for
renewal, extension, or purchase, the procurement officer should
attempt to ascertain whether a competitive procurement is
practical, in terms of pertinent competitive and cost factors, and
would be more advantageous to the purchasing agency than
renewal or extension of the existing contract.

R33-3-8.  Cost or Pricing Data and Analysis; Audits.
3-801  Scope.
This subpart sets forth the pricing policies which are

applicable to contracts of any type and any included price
adjustments when cost or pricing data are required to be
submitted.

3-802  Requirements for Cost or Pricing Data.
(1)  Submission of Cost or Pricing Data - Required.  Cost

or pricing data shall be required in support of a proposal leading
to:

(a)  the pricing of any contract expected to exceed
$100,000 to be awarded by competitive sealed proposals or sole
source procurement; or

(b)  the pricing of any adjustment to any contract, including
a contract, awarded by competitive sealed bidding, whether or
not cost pricing data was required in connection with the initial
pricing of the contract, as requested by the procurement officer.
However, this requirement shall not apply when unrelated and
separately priced adjustments for which cost or pricing data
would not be required are consolidated for administrative
convenience.

(2)  Submission of Cost or Pricing Data - Permissive.
After making determination that circumstances warrant action,
the procurement officer may require the offeror or contractor to
submit cost or pricing data in any other situation except where
the contract award is made pursuant to competitive sealed
bidding.  Generally, cost or pricing data should not be required
where the contract or modification is less than $2,000.
Moreover, when less than complete cost analysis will provide a
reasonable pricing result on awards or for change orders without
the submission of complete cost or pricing data, the
procurement officer shall request only that data considered
adequate to support the limited extent of the cost analysis
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needed and need not require certification.
(3)  Exceptions.  Cost or pricing data need not be submitted

and certified:
(a)  where the contract price is based on:
(i)  adequate price competition;
(ii)  established catalog prices or market prices, if trade

discounts are reflected in the prices; or
(iii)  prices set by law or rule; or
(b)  when the procurement officer determines in writing

that the requirements for submitting cost or pricing data may be
waived and the reasons for the waiver are stated in the
determination.  A copy of the determination shall be kept in the
contract file and made available to the public upon request.  If,
after cost or pricing data were initially requested and received,
it is determined that adequate price competition does exist, the
data need not be certified.

If, despite the existence of an established catalog price or
market price, the procurement officer considers that a price
appears unreasonable, cost or pricing data may be requested.
Where the reasonableness of the price can be assured by limited
data pertaining to the differences in the item or services,
requests should be so limited.

3-803  Submission of Cost or Pricing Data and
Certification.

Cost or pricing data shall be submitted to the procurement
officer at the time and in the manner prescribed in these rules or
as otherwise from time to time prescribed by the procurement
officer.  When the procurement officer requires the offeror or
contractor to submit cost or pricing data in support of any
proposal, the data shall either be actually submitted or
specifically identified in writing.  When cost or pricing data is
required, the data is to be submitted prior to beginning price
negotiation and the offeror or contractor is required to keep the
submission current throughout the negotiations.  The offeror or
contractor shall certify, as soon as practicable after agreement is
reached on price, that the cost or pricing data submitted is
accurate, complete, and current as of a mutually determined date
prior to reaching agreement.  Certification shall be made using
the certificate set forth in section 3-804 of this subpart.  A
refusal by the offeror to supply the required data shall be
referred to the procurement officer whose duty shall be to
determine in writing whether to disqualify the noncomplying
offeror, to defer award pending further investigation, or to enter
into the contract.  A refusal by a contractor to submit the
required data to support a price adjustment shall be referred to
the procurement officer who shall determine in writing whether
to further investigate the price adjustment, not to allow any price
adjustment, or to set the amount of the price adjustment.

3-804  Certificate of Current Cost or Pricing Data.
(1)  Form of Certificate.  When cost or pricing data must be

certified, the certificate set forth below shall be included in the
contract file along with any award documentation required
under these rules.  The offeror or contractor shall be required to
submit the certificate as soon as practicable after agreement is
reached on the contract price or adjustment.

"CERTIFICATE OF CURRENT COST OR PRICING
DATA

This is to certify that, to the best of my knowledge and
belief, cost or pricing data as defined in the Utah Procurement

Rules submitted, either actually or by specific identification in
writing, to the procurement officer in support of . . ., are
accurate, complete, and current as of date, month and year. . .
The effective date shall be the date when price negotiations were
concluded and the contract price was agreed to.  The
responsibility of the offeror or contractor is not limited by the
personal knowledge of the offeror’s or contractor’s negotiator if
the offeror or contractor had information reasonably available
at the time of agreement, showing that the negotiated price is
not based on accurate, complete, and current data.

This certification includes the cost or pricing data
supporting any advance agreement(s) between the offeror and
the purchasing agency which are part of the proposal.

Firm
Name
Title
Date of Execution . . . (This date should be as close as

practical to the date when the price negotiations were concluded
and the contract price was agreed to.)"

(End of Certificate)
(2)  Limitation of Representation.  Because the certificate

pertains to cost or pricing data, it is not to be construed as a
representation as to the accuracy of the offeror’s or contractor’s
judgment on the estimated portion of future costs or projections.
It does, however, apply to the data upon which the offeror’s or
contractor’s judgment is based.  A certificate of current cost or
pricing data is not a substitute for examination and analysis of
the offeror’s or contractor’s proposal.

(3)  Inclusion of Notice and Contract Clause.  Whenever it
is anticipated that a certificate of current cost or pricing data
may be required, a clause giving notice of this requirement shall
be included in the solicitation.  If a certificate is required, the
contract shall include a clause giving the purchasing agency a
contract right to a price adjustment, that is, to a reduction in the
price to what it would have been if the contractor had submitted
accurate, complete, and current data.

(4)  Exercise of Option.  The exercise of an option at the
price established in the initial negotiation in which certified cost
or pricing data were used does not require recertification or
further submission of data.

3-805  Defective Cost or Pricing Data.
(1)  Overstated Cost or Pricing Data.  If certified cost or

pricing data is subsequently found to have been inaccurate,
incomplete, or noncurrent as of the date stated in the certificate,
the purchasing agency shall be entitled to an adjustment of the
contract price, including profit or fee, to exclude any significant
sum by which the price, including profit or fee, was increased
because of the defective data.  It is assumed that overstated cost
or pricing data increased the contract price in the amount of the
defect plus related overhead and profit or fee.  Unless there is a
clear indication that the defective data were not used or relied
upon, the price should be reduced in this amount.  In
establishing that the defective data caused an increase in the
contract price, the procurement officer is not expected to
reconstruct the negotiation by speculating as to what would
have been the mental attitudes of the negotiating parties if the
correct data had been submitted at the time of agreement on
price.

(2)  Understated Cost or Pricing Data.  In determining the
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amount of an adjustment, the contractor shall be entitled to an
adjustment for any understated cost or pricing data submitted in
support of price negotiations for the same pricing action up to
the amount of the purchasing agency’s claim for over stated cost
or pricing data arising out of the same pricing action.

(3)  Dispute as to Amount.  If the contractor and the
procurement officer cannot agree as to the amount of adjustment
due to defective cost or pricing data, the procurement officer
shall set an amount in accordance with subsections 3-805(1) and
3-805(2) of this subpart.

3-806  Price Analysis Techniques.
Price analysis is used to determine if a price is reasonable

and acceptable.  It involves a comparison of the prices for the
same or similar items or services.  Examples of price analysis
criteria include:

(1)  price submissions of other prospective bidders or
offerors;

(2)  prior price quotations and contract prices charged by
any bidder, offeror, or contractor;

(3)  prices published in catalogs or price lists; and
(4)  prices available on the open market.
In making an analysis, consideration must be given to any

differing delivery factors and contractual provisions, terms and
conditions.

3-807  Cost Analysis Techniques.
(1)  General.  Cost analysis includes the appropriate

verification of cost or pricing data, and the use of this data to
evaluate:

(a)  specific elements of costs;
(b)  the necessity for certain costs;
(c)  the reasonableness of amounts estimated for the

necessary costs;
(d)  the reasonableness of allowances for contingencies;
(e)  the basis used for allocation of indirect costs;
(f)  the appropriateness of allocations of particular indirect

costs to the proposed contract; and
(g)  the reasonableness of the total cost or price.
(2)  Evaluations.  Evaluations of cost or pricing data should

include comparisons of costs and prices of an offeror’s cost
estimates with those of other offerors and any independent price
and cost estimates.  They shall also include consideration of
whether the costs are reasonable and allocable under these rules.

3-808  Audit.
(1)  The procurement officer may, at reasonable times and

places, audit or cause to be audited, the books and records of a
contractor, prospective contractor, subcontractor, or prospective
subcontractor which are related to:

(a)  the cost or pricing data submitted;
(b)  a contract, including subcontracts, other than a firm

fixed-price contract, awarded pursuant to these rules and the
Utah Procurement Code.

(2)  An audit performed by an auditor selected or approved
by the procurement officer shall be submitted containing at least
the following information:

(a)  for cost and pricing data audits:
(i)  a description of the original proposal and all

submissions of cost or pricing data;
(ii)  an explanation of the basis and the method used in

preparing the proposal;

(iii)  a statement identifying any cost or pricing data not
submitted but examined by the auditor which has a significant
affect on the proposed cost or price;

(iv)  a description of any deficiency in the cost or pricing
data submitted and an explanation of its affect on the proposal;

(v)  a statement summarizing those major points where
there is a disagreement as to the cost or pricing data submitted;
and

(vi)  a statement identifying any information obtained from
other sources;

(b)  the number of invoices or reimbursement vouchers
submitted by the contractor or subcontractor for payment;

(c)  the use of federal assistance funds; or
(d)  the fluctuation of market prices affecting the contract.
The scope of the audit may be limited by the procurement

officer.
(3)  For contract audits, the scope of the report will depend

on the scope of the audit ordered.  However, the report should
contain specific reference to the terms of the contract to which
the audited data relates and a statement of the degree to which
the auditor believes the audited data evidence compliance with
those terms.

3-809  Retention of Books and Records.
(1)  Relating to Cost and Pricing Data.  Any contractor

who receives a contract, change order, or contract modification
for which cost or pricing data is required shall maintain the
books and records that relate to the cost or pricing data for three
years from the date of final payment under the contract.

(2)  Relating to Other than Firm Fixed-Price Contracts.
Books and records that relate to a contract in excess of $25,000,
including subcontracts, other than a firm fixed-price contract,
shall be maintained:

(a)  by a contractor, for three years from the date of final
payment under the contract; and

(b)  by a subcontractor, for three years from the date of
final payment under the subcontract.

R33-3-9.  Plant or Site Inspection; Inspection of Supplies or
Services.

3-901  Inspection of Plant or Site.
Circumstances under which the purchasing agency may

perform inspections include inspections of the contractor’s plant
or site in order to determine:

(1)  whether the standards set forth in section 3-601 have
been met or are capable of being met; and

(2)  if the contract is being performed in accordance with
its terms.

3-902  Access to Plant or Place of Business.
The purchasing agency may enter a contractor’s or

subcontractor’s plant or place of business to:
(1)  inspect supplies or services for acceptance by the

purchasing agency pursuant to the terms of a contract;
(2)  audit cost or pricing data or audit the books and

records of any contractor or subcontractor pursuant to Section
63-56-28 subsection (5) of the Utah Procurement Code; and

(3)  investigate in connection with an action to debar or
suspend a person from consideration for award of contracts
pursuant to Section 63-56-48 of the Utah Procurement Code.

3-903  Inspection of Supplies and Services.



UAC (As of July 1, 2000) Printed:  July 13, 2000 Page 16

(1)  Provisions for Inspection.  Contracts may provide that
the purchasing agency may inspect supplies and services at the
contractor’s or subcontractor’s facility and perform tests to
determine whether they conform to solicitation requirements or,
after award, to contract requirements, and are acceptable.  These
inspections and tests shall be conducted in accordance with the
terms of the solicitation and contract.

(2)  Trial Use and Testing.  The procurement officer is
authorized to establish operational procedures governing the
testing and trial use of various equipment, materials, and
supplies by any using agency, and the relevance and use of
resulting information to specifications and procurements.

3-904  Conduct of Inspections.
(1)  Inspectors.  Inspections or tests shall be performed so

as not to unduly delay the work of the contractor or
subcontractor.  No inspector may change any provision of the
specifications or the contract without written authorization of
the procurement officer.  The presence or absence of an
inspector shall not relieve the contractor or subcontractor from
any requirements of the contract.

(2)  Location.  When an inspection is made in the plant or
place of business of a contractor or subcontractor, the contractor
or subcontractor shall provide without charge all reasonable
facilities and assistance for the safety and convenience of the
person performing the inspection or testing.

(3)  Time.  Inspection or testing of supplies and services
performed at the plant or place of business of any contractor or
subcontractor shall be performed at reasonable times.

3-905  Inspection of Construction Projects.
On-site inspection of construction shall be performed in

accordance with the terms of the contract.

KEY:  government purchasing
June 15, 2000 63-56
Notice of Continuation December 30, 1997
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R33.  Administrative Services, Purchasing and General
Services.
R33-5.  Construction and Architect-Engineer Selection.
R33-5-101.  Purpose and Authority.

As required by Sections 63-56-36, 63-56-38 (2), 63-56-39
and 63-56-40 (1), this rule contains provisions applicable to:

(1)  selecting the appropriate method of management for
construction contracts, that is, the contracting method and
configuration that will most likely result in timely, economical,
and otherwise successful completion of the construction project.

(2)  establishing appropriate bid, performance, and payment
bond requirements including criteria allowing for waiver of
these requirements.

(3)  governing appropriate contract provisions.

R33-5-102.  Application.
The provisions of this chapter shall apply to all

procurements of construction which are estimated to be greater
than $20,000.  Procurement of construction expected to be less
than $20,000 shall be made in accordance with R33-3-3 (Small
Purchases) except bid, performance and payment bonds shall be
required unless waived in accordance with R33-5-355 (Waiver
of Bonding Requirements on Small Projects).

R33-5-201.  Methods of Construction Contract Management.
(1)  Application.  This section contains provisions

applicable to the selection of the appropriate type of
construction contract management.

(2)  Flexibility.  It is intended that the Procurement Officer
have sufficient flexibility in formulating the construction
contract management method for a particular project to fulfill
the needs of the procuring agencies.  In each instance
consideration commensurate with the project’s size and
importance should be given to all the appropriate and effective
means of obtaining both the design and construction of the
project.  The methods for achieving the purposes set forth in this
rule are not to be construed as an exclusive list.

(3)  Selecting the Method of Construction Contracting.  In
selecting the construction contracting method, the Procurement
Officer should consider the results achieved on similar projects
in the past and the methods used.  Consideration should be
given to all appropriate and effective methods and their
comparative advantages and disadvantages and how they might
be adapted or combined to fulfill the needs of the procuring
agencies.

(4)  Criteria for Selecting Construction Contracting
Methods.  Before choosing the construction contracting method
to use, a careful assessment must be made by the Procurement
Officer of requirements the project must satisfy and those other
characteristics that would be desirable.  Some of the factors to
consider are:

(a)  when the project must be ready to be occupied;
(b)  the type of project, for example, housing, offices, labs,

heavy or specialized construction;
(c)  the extent to which the requirements of the procuring

agencies and the ways in which they are to be met are known;
(d)  the location of the project;
(e)  the size, scope, complexity, and economics of the

project;

(f)  the amount and type of financing available for the
project, including whether the budget is fixed or what the source
of funding is, for example, general or special appropriation,
federal assistance moneys, general obligation bonds or revenue
bonds, lapsing/nonlapsing status and legislative intent language;

(g)  the availability, qualification, and experience of State
personnel to be assigned to the project and how much time the
State personnel can devote to the project;

(h)  the availability, experience and qualifications of
outside consultants and contractors to complete the project
under the various methods being considered.

(5)  General Descriptions.
(a)  Use of Descriptions.  The following descriptions are

provided for the more common contracting methods.  The
methods described are not all mutually exclusive and may be
combined on a project.  These descriptions are not intended to
be fixed in respect to all construction projects of the State.  In
each project, these descriptions may be adapted to fit the
circumstances of that project.  However, the Procurement
Officer should endeavor to ensure that these terms are described
adequately in the appropriate contracts, are not used in a
misleading manner, and are understood by all relevant parties.

(b)  Single Prime Contractor.  The single prime contractor
method is typified by one business, acting as a general
contractor, contracting with the state to timely complete an
entire construction project in accordance with drawings and
specifications provided by the state.  Generally the drawings and
specifications are prepared by an architectural or engineering
firm under contract with the state.  Further, while the general
contractor may take responsibility for successful completion of
the project, much of the work may be performed by specialty
contractors with whom the prime contractor has entered into
subcontracts.

(c)  Multiple Prime Contractors.  Under the multiple prime
contractor method, the State or the State’s agent contracts
directly with a number of specialty contractors to complete
portions of the project in accordance with the State’s drawings
and specifications.  The State or its agent may have primary
responsibility for successful completion of the entire project, or
the contracts may provide that one of the multiple prime
contractors has this responsibility.

(d)  Design-Build.  In a design-build project, a business
contracts directly with the State to meet the State’s requirements
as described in a set of performance specifications.  Design
responsibility and construction responsibility both rest with the
design-build contractor.  This method can include instances
where the design-build contractor supplies the site as part of the
package.

(e)  Construction Manager.  A construction manager is a
person experienced in construction that has the ability to
evaluate and to implement drawings and specifications as they
affect time, cost, and quality of construction and the ability to
coordinate the construction of the project, including the
administration of change orders.  The State may contract with
the construction manager early in a project to assist in the
development of a cost effective design.  The construction
manager may become the single prime contractor, or may
guarantee that the project will be completed on time and will not
exceed a specified maximum price.  This method is frequently
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used on fast track projects with the construction manager
obtaining subcontractors through the issuance of multiple bid
packages as the design is developed.  The procurement of a
construction manager may be based, among other criteria, on
proposals for a management fee which is either a lump sum or
a percentage of construction costs with a guaranteed maximum
cost.  If the design is sufficiently developed prior to the selection
of a construction manager, the procurement may be based on
proposals for a lump sum or guaranteed maximum cost for the
construction of the project.  The contract with the construction
manager may provide for a sharing of any savings which are
achieved below the guaranteed maximum cost.

(f)  Sequential Design and Construction.  Sequential design
and construction denotes a method in which design of
substantially the entire structure is completed prior to beginning
the construction process.

(g)  Phased Design and Construction.  Phased design and
construction denotes a method in which construction is begun
when appropriate portions have been designed but before design
of the entire structure has been completed.  This method is also
known as fast track construction.

R33-5-220.  Selection Documentation.
The Procurement Officer shall include in the contract file

a written statement, describing the construction contracting
method chosen and the facts and conclusions which led to the
selection of that method.  The statement shall demonstrate that
the State’s requirements and resources, and the various groups
of potential contractors were appropriately considered in making
the selection.

R33-5-230.  Single Prime Contractor:  Use with Sequential
Design and Construction.

When a single prime contractor is used with the sequential
design and construction method, comprehensive plans and
specifications that are precise enough shall be prepared to allow
prospective prime (general) contractors to submit a competitive
sealed bid.  The prime contractor awarded the contract shall be
responsible for the coordination of the specialty subcontractors
and for the timely completion of the project at the price
specified in the contract.  The architect-engineer, the State
project manager, and, if used, the construction manager shall
monitor the progress of the project and otherwise represent the
State’s interest as required by contract.

R33-5-231.  Single Prime Contractor:  Use with Phased
Design and Construction.

A single prime contractor may be used with the phased
design and construction method.  Under this approach, the State
will let contracts for early construction phases to specialty
contractors and when the plans and specifications are
sufficiently complete to allow bids to be made will let the major
project contract to a prime contractor.  If the State finds it
administratively and economically advantageous, the State may
transfer or assign to the prime contractor the administration of
the specialty contracts it let earlier.

R33-5-232.  Single Prime Contractor:  Contractual
Provisions.

The rights, duties, and responsibilities of the State
representatives, the architect-engineer, prime contractor(s), and,
if applicable, the construction manager and any specialty
contractors awarded projects with the State shall be carefully
detailed in contracts.  If phased design and construction is used,
administration of ongoing specialty contracts let before the
prime contract will have to be transferred or assigned to the
prime contractor.  The terms of this assignment or transfer
(including the duties of the State to ensure that the specialty
contractors are at a certain point of completion at the time of
assignment), what liability to the specialty contractors remains
with the State after assignment, if any, and what duties and
responsibilities the prime contractor has with respect to the
assigned specialty contractors shall all be set forth in the
specialty contracts and the contract with the prime contractor.

R33-5-240.  Multiple Prime Contractors:  Use with
Sequential Design and Construction, and with Phased Design
and Construction.

(1)  Multiple prime contractors may be used with
sequential design and construction by splitting the plans and
specifications into packages pertinent to recognized trade
specialties.  The State may undertake to manage and coordinate
the project’s work or contracts with a construction manager.
The contracts may provide that responsibility for successful
completion of the entire project rests with the State, the State’s
agent, or one of the multiple prime contractors.  The contracts
shall specify where this responsibility shall rest.

(2)  Multiple prime contractors may be used with phased
design and construction only when the architect-engineer’s work
is closely coordinated with the specialty contractors’ work.
Under this method, the specialty contractors shall contract
directly with the State or with its construction manager.

R33-5-241.  Multiple Prime Contractors:  Contractual
Provisions.

Whenever multiple prime contractors are used, the contract
between the State and each prime contractor shall:

(1)  state the scope of each contractor’s responsibility.
(2)  identify when the portions of its work are to be

complete.
(3)  provide for a system of timely reports on progress of

the contractor’s work and problems encountered.
(4)  specify that each contractor is liable for damages

caused other contractors and the State whether because of delay
or otherwise.

(5)  clearly delineate in all the parties’ contracts the duties
and authority of the State representative, the architect-engineer
and, if one is employed, the construction manager with respect
to the specialty contractors.

These contract clauses may not relieve the State of liability
if it fails to properly coordinate and manage the project.

R33-5-250.  Design-Build or Turnkey:  Use.
The use of design-build or turnkey method is not

authorized under R33-5.

R33-5-251.  Design-Build or Turnkey:  Contractual
Provisions.
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The contract documents shall:
(1)  delineate clearly the State’s rights to inspect plans and

specifications, and the construction work in progress.
(2)  indicate precisely what constitutes completion of the

project by the contractor.

R33-5-260.  Construction Manager:  Use.
(1)  The State may contract with the construction manager

early in a project to assist in the development of a cost effective
design.  The construction manager may become the single prime
contractor, or may guarantee that the project will be completed
on time and will not exceed a specified maximum price.  This
method is frequently used on fast track projects with the
construction manager obtaining subcontractors through the
issuance of multiple bid packages as the design is developed.
The procurement of a construction manager may be based,
among other criteria, on proposals for a management fee which
is either a lump sum or a percentage of construction costs with
a guaranteed maximum cost.  If the design is sufficiently
developed prior to the selection of a construction manager, the
procurement may be based on proposals for a lump sum or
guaranteed maximum cost for the construction of the project.
The contract with the construction manager may provide for a
sharing of any savings which are achieved below the guaranteed
maximum cost.

(2) When entering into any subcontract that was not
specifically included in the construction manager’s cost proposal
submitted at the time the contract manager was selected, the
construction manager shall procure that subcontractor by using
one of the source selection methods authorized by these rules in
the same manner as if the subcontract work was procured
directly by the state.

R33-5-262.  Construction Manager:  Contractual Provisions.
The construction managers contract shall clearly set forth

the duties and authority of the construction manager in respect
to all the participants in the project.  The contract shall also
define the liability of the State and the construction manager for
failure to properly coordinate specialty contractors’ work.

R33-5-270.  Sequential Design and Construction:  Use.
When the state selects the sequential design and

construction method, it shall gather a team to design the project
and provide a complete set of drawings and specifications to use
in awarding the construction contract or contracts.  When this
team uses a construction manager he may, in addition to
reviewing the drawings and specifications, assist in separating
them into packets when multiple prime contractors are used.
Except for redesign necessitated by changes in State
requirements or problems encountered during construction,
design is complete at the time construction has begun.

R33-5-280.  Phased Design and Construction:  Use.
When the phased design and construction method is used

the architect-engineer, and construction manager, (if one is
used) shall resolve major design decisions, and shall prepare the
detail design work in the sequence necessary to construct the
project. Thus construction can begin before design is complete
for the entire project.  Construction shall only begin after the

State’s requirements are set, the overall (schematic) design is
complete, and the complete drawings and specifications for the
first construction phase are ready.  The construction manager
may also assist in packaging the various specialty contracts and
to managing the work under those contracts.

R33-5-281.  Phased Design and Construction:  Contractual
Provisions.

Contracts shall clearly establish:
(1)  architect-engineer’s obligation to design the project in

a manner that allows for phased construction to allow phasing
of project design.

(2)  specialty contractors scope of work and duties to other
contractors and the State.

(3)  the management rights of the State and its construction
manager when used.

R33-5-311.  Bid Security:  General.
Invitations for Bids on State construction contracts

estimated to exceed $20,000 shall require the submission of bid
security in an amount equal to at least 5% of the bid, at the time
the bid is submitted.  If a contractor fails to accompany its bid
with the required bid security, the bid shall be deemed
nonresponsive, in accordance with Section R33-3-112 (Bid
Evaluation and Award, Responsibility and Responsiveness)
except as provided by Section R33-5-313.

R33-5-312.  Bid Security:  Acceptable Bid Security.
Acceptable bid security shall be limited to:
(a)  a bid bond in a form satisfactory to the State

underwritten by a company licensed to issue bid bonds in this
State;

(b)  a cashiers, certified, or official check drawn by a
federally insured financial institution; or

(c)  cash.

R33-5-313.  Bid Security:  Nonsubstantial Failure to
Comply.

If a bid does not comply with the security requirements of
this Rule, the bid shall be rejected as nonresponsive, unless the
failure to comply is determined by the Chief Procurement
Officer, the head of a Purchasing Agency, or the designee of
such officer to be nonsubstantial where:

(a)  only one bid is received, and there is not sufficient time
to rebid the contract;

(b)  the amount of the bid security submitted, though less
than the amount required by the Invitation for Bids, is equal to
or greater than the difference in the price stated in the next
higher acceptable bid; or

(c)  the bid guarantee becomes inadequate as a result of the
correction of a mistake in the bid or bid modification in
accordance with Section R33-3-111 (Mistakes in Bids), if the
bidder increases the amount of guarantee to required limits
within 48 hours after the bid opening.

R33-5-321.  Performance Bonds:  General.
A performance bond on the exact form provided in R33-5-

342 is required for all construction contracts in excess of
$20,000, in the amount of 100% of the contract price.  The
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performance bond shall be delivered by the contractor to the
State at the same time the contract is executed.  If a contractor
fails to deliver the required performance bond, the contractor’s
bid shall be rejected, its bid security shall be enforced, and
award of the contract shall be made to the next lowest bidder in
accordance with Section R33-3-112 (Bid Evaluation and Award,
Responsibility and Responsiveness).

R33-5-331.  Payment Bonds:  General.
A payment bond on the exact form provided in R33-5-343

is required for all construction contracts in excess of $20,000,
in the amount of 100% of the contract price.  The payment bond
shall be delivered by the contractor to the State at the same time
the contract is executed.  If a contractor fails to deliver the
required payment bond, the contractor’s bid shall be rejected, its
bid security shall be enforced, and award of the contract shall be
made to the next lowest bidder in accordance with Section R33-
3-112 (Bid Evaluation and Award, Responsibility and
Responsiveness).

R33-5-341.  Bond Forms.
(a)  Bid Bonds, Payment Bonds and Performance Bonds

must be from sureties meeting the requirements of Subsection
R33-5-342(b) and must be on the exact bond forms most
recently adopted by the Board and on file with the chief
procurement officer, except bid bonds for projects under
$1,000,000 as provided by subparagraph (c).

(b)  Surety firm requirements.  All surety firms must be
authorized to do business in the State of Utah and be listed in
the U.S. Department of the Treasury Circular 570, Companies
Holding Certificates of Authority as Acceptable Securities on
Federal Bonds and as Acceptable Reinsuring Companies for an
amount not less than the amount of the bond to be issued. A
cosurety may be utilized to satisfy this requirement.

(c)  For projects estimated to cost less than $ 1,000,000 the
State may accept bid bonds on forms provided by appropriately
licensed sureties.  For projects estimated to exceed $1,000,000
the bid bond shall be on the exact bid bond forms adopted by
the board as required by R33-5-341(a).

R33-5-350.  Waiver of Bonding Requirements on Any
Project.

The chief procurement officer, or head of the purchasing
agency, may waive the bonding requirement if he finds, in
writing, that bonds cannot reasonably be obtained for the work
involved.  Prior to waiver of the bonding requirement, the head
of the requesting agency or designee shall agree in writing to the
waiver.  The agency will also be advised that the State cannot
waive the liability associated with a judgment against the State,
in the event of non-payment to a subcontractor or supplier.  In
the event of a judgment, the requesting agency would be
required to make payment to the injured party.

R33-5-355.  Waiver of Bonding Requirements on Small
Projects.

The Chief Procurement Officer, or designated procurement
official, may elect not to require a Performance or Payment
Bond as required under Section 63-56-38 Utah Code Annotated,
1953 as amended, if the estimated total procurement does not

exceed $20,000.  Prior to waiver of the bonding requirement,
the head of the requesting agency or designee shall agree in
writing to the waiver.  The agency will also be advised that the
State cannot waive the liability associated with a judgment
against the State, in the event of non-payment to a subcontractor
or supplier.  In the event of a judgment, the requesting agency
would be required to make payment to the injured party.

R33-5-401.  Construction Contract Clauses:  Introduction.
The contract clauses presented in this rule are promulgated

for use in construction contracts in accordance with Section 63-
56-40 (Contract Clauses) of the Utah Procurement Code.
Alternative clauses are provided in one instance to permit
accommodation of differing contract situations.

R33-5-402.  Mandatory Construction Contract Clauses.
The following construction contract clauses shall be

included in all construction contracts: R33-5-420 Changes
Clause; R33-5-440 Suspension of Work Clause; R33-5-460
Price Adjustment Clause; R33-5-470 Claims Based on a
Procurement Officer’s Actions or Omissions Clause; R33-5-480
Default Delay - Time Extension Clause; R33-5-495 Termination
for Convenience Clause; R33-5-497 Remedies Clause.

R33-5-403.  Optional Construction Contract Clauses.
The following construction contract clauses may optionally

be used in appropriate contracting situations: R33-5-430
Variations in Estimated Quantities Clause; R33-5-450 Differing
Site Conditions Clause; R33-5-490 Liquidated Damages Clause.

R33-5-410.  Construction Contract Clauses:  Revisions to
Contract Clauses.

The clauses set forth in this rule may be varied for use in
a particular contract when, pursuant to the provisions of Section
63-56-40 (Contract Clauses) of the Utah Procurement Code, the
Chief Procurement Officer or the head of a Purchasing Agency
makes a written determination describing the circumstances
justifying the variation or variations.

Any material variation from these clauses shall be
described in the solicitation documents in substantially the
following form:

"Clause No. ....., entitled ................, is not a part of the
general terms and conditions of this contract, and has been
replaced by Special Clause No. ....., entitled .................  Your
attention is specifically directed to this clause."

R33-5-420.  Construction Contract Clauses:  Changes
Clause.

"CHANGES
(1) Change Order.  The Procurement Officer, at any time,

and without notice to the sureties, in a signed writing designated
or indicated to be a change order, may order:

(a)  changes in the work within the scope of the contract;
and

(b)  changes in the time for performance of the contract that
do not alter the scope of the contract.

(2)  Adjustment of Price or Time for Performance.  If any
such change order increases or decreases the contractor’s cost of,
or the time required for, performance of any part of the work
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under this contract, whether or not changed by the order, an
adjustment shall be made and the contract modified in writing
accordingly.  Any adjustment in contract price made pursuant to
this clause shall be determined in accordance with the Price
Adjustment Clause of this contract.

Failure of the parties to agree to an adjustment shall not
excuse a contractor from proceeding with the contract as
changed, provided that the State promptly and duly make such
provisional adjustments in payments or time for performance as
may be reasonable.  By proceeding with the work, the contractor
shall not be deemed to have prejudiced any claim for additional
compensation, or an extension of time for completion.

(3)  Written Certification.  The contractor shall not perform
any change order which increases the contract amount unless it
bears, or the contractor has separately received, a written
certification, signed by the fiscal officer of the entity responsible
for funding the project or the contract or other official
responsible for monitoring and reporting upon the status of the
costs of the total project or contract budget that funds are
available therefor; and, if acting in good faith, the contractor
may rely upon the validity of such certification.

(4)  Time Period for Claim.  Within 30 days after receipt of
a written change order under Paragraph (1) (Change Order) of
this clause, unless such period is extended by the Procurement
Officer in writing, the contractor shall file notice of intent to
assert a claim for an adjustment.

(5)  Claim Barred after Final Payment.  No claim by the
contractor for an adjustment hereunder shall be allowed if notice
is not given prior to final payment under this contract.

(6)  Claims Not Barred.  In the absence of such a change
order, nothing in this clause shall restrict the contractor’s right
to pursue a claim arising under the contract, if pursued in
accordance with the clause entitled ’Claims Based on a
Procurement Officer’s Actions or Omissions Clause’ or for
breach of contract."

R33-5-430.  Construction Contract Clauses:  Variations in
Estimated Quantities Clause.

The following clause shall be inserted only in those
construction contracts which contain estimated quantity items:

"VARIATIONS IN ESTIMATED QUANTITIES
(1)  Variations Requiring Adjustments.  Where the quantity

of a pay item in this contract is an estimated quantity and where
the actual quantity of such pay item varies more than 15% above
or below the estimated quantity stated in this contract, an
adjustment in the contract price shall be made upon demand of
either party.  The adjustment shall be based upon any increase
or decrease in costs due solely to the variation above 15% or
below 85% of the estimated quantity.  If the quantity variation
is such as to cause an increase in the time necessary for
completion, the Procurement Officer shall, upon receipt of a
timely written request for an extension of time, prior to the date
of final settlement of the contract, ascertain the facts and make
such adjustment for extending the completion date as in the
judgment of the Procurement Officer the findings justify.

(2)  Adjustments of Price.  Any adjustment in contract price
made pursuant to this clause shall be determined in accordance
with the Price Adjustment Clause of this contract."

R33-5-440.  Construction Contract Clauses:  Suspension of
Work Clause.

"SUSPENSION OF WORK
(1)  Suspension for Convenience.  The Procurement

Officer may order the contractor in writing to suspend, delay, or
interrupt all or any part of the work for such period of time as
the Procurement Officer may determine to be appropriate for the
convenience of the State.

(2)  Adjustment of Cost.  If the performance of all or any
part of the work is, for an unreasonable period of time,
suspended, delayed, or interrupted by an act of the Procurement
Officer in the administration of this contract, or by the failure of
the Procurement Officer to act within the time specified in this
contract (or if no time is specified, within reasonable time), an
adjustment shall be made for any increase in the cost of
performance of this contract necessarily caused by such
unreasonable suspension, delay, or interruption and the contract
modified in writing accordingly.  However, no adjustment shall
be made under this clause for any suspension, delay, or
interruption to the extent:

(a)  that performance would have been so suspended,
delayed, or interrupted by any other cause, including the fault or
negligence of the contractor; or

(b)  for which an adjustment is provided for or excluded
under any other provision of this contract.

(3)  Time Restriction on Claim.  No claim under this clause
shall be allowed:

(a)  for any costs incurred more than 20 days before the
contractor shall have notified the Procurement Officer in writing
of the act or failure to act involved (but this requirement shall
not apply as to a claim resulting from a suspension order); and

(b)  unless the claim is asserted in writing as soon as
practicable after the termination of such suspension, delay, or
interruption, but not later than the date of final payment under
the contract.

(4)  Adjustments of Price.  Any adjustment in contract
price made pursuant to this clause shall be determined in
accordance with the Price Adjustment Clause of this contract."

R33-5-450.  Construction Contract Clauses:  Differing Site
Conditions Clause.

Set forth below are alternative differing site conditions
clauses to be used as appropriate.

(ALTERNATIVE A)
"DIFFERING SITE CONDITIONS: PRICE

ADJUSTMENTS
(1)  Notice.  The contractor shall promptly, and before such

conditions are disturbed, notify the Procurement Officer of:
(a)  subsurface or latent physical conditions at the site

differing materially from those indicated in this contract; or
(b)  unknown physical conditions at the site, of an unusual

nature, differing materially from those ordinarily encountered
and generally recognized as inherent in work of the character
provided for in this contract.

(2)  Adjustments of Price or Time for Performance.  After
receipt of such notice, the Procurement Officer shall promptly
investigate the site, and if it is found that such conditions do
materially so differ and cause an increase in the contractor’s cost
of, or the time required for, performance of any part of the work
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under this contract, whether or not changed as a result of such
conditions, an adjustment shall be made and the contract
modified in writing accordingly.  Any adjustment in contract
price made pursuant to this clause shall be determined in
accordance with the Price Adjustment Clause of this contract.

(3)  Timeliness of Claim.  No claim of the contractor under
this clause shall be allowed unless the contractor has given the
notice required in this clause; provided, however, that the time
prescribed therefor may be extended by the Procurement Officer
in writing.

(4)  No Claim After Final Payment.  No claim by the
contractor for an adjustment thereunder shall be allowed if
asserted after final payment under this contract.

(5)  Knowledge. Nothing contained in this clause shall be
grounds for an adjustment in compensation if the contractor had
actual knowledge of the existence of such conditions prior to the
submission of bids."

(END OF ALTERNATIVE A)
(ALTERNATIVE B)
" S I T E  C O N D I T I O N S  C O N T R A C T O R ’S

RESPONSIBILITY
The contractor accepts the conditions at the construction

site as they eventually may be found to exist and warrants and
represents that the contract can and will be performed under
such conditions, and that all materials, equipment, labor, and
other facilities required because of any unforeseen conditions
(physical or otherwise) shall be wholly at the contractor’s own
cost and expense, anything in this contract to the contrary
notwithstanding."

(END OF ALTERNATIVE B)

R33-5-460.  Construction Contract Clauses:  Price
Adjustment Clause.

"PRICE ADJUSTMENT
(1)  Price Adjustment Methods.  Any adjustment in

contract price pursuant to clauses in this contract shall be made
in one or more of the following ways:

(a)  by agreement on a fixed price adjustment before
commencement of the pertinent performance or as soon
thereafter as practicable;

(b)  by unit prices specified in the contract or subsequently
agreed upon;

(c)  by the costs attributable to the event or situation
covered by the clause, plus appropriate profit or fee, all as
specified in the contract or subsequently agreed upon;

(d)  in such other manner as the parties may mutually agree;
or

(e)  in the absence of agreement between the parties, by a
unilateral determination by the Procurement Officer of costs
attributable to the event or situation covered by the clause, plus
appropriate profit or fee, all as computed by the Procurement
Officer in accordance with generally accepted accounting
principles and applicable sections of the rules promulgated
under Section 63-56-28 (Cost Principles) and subject to the
provisions of Part H (Legal and Contractual Remedies) of the
Utah Procurement Code.

(2)  Submission of Cost or Pricing Data.  The contractor
shall submit cost or pricing data for any price adjustments
subject to the provisions of Section 63-56-28 (Cost Principles)

of the Utah Procurement Code."

R33-5-470.  Construction Contract Clauses:  Claims Based
on a Procurement Officer’s Actions or Omissions Clause.

"CLAIMS BASED ON A PROCUREMENT OFFICER’S
ACTIONS OR OMISSIONS
(1)  Notice of Claim.  If any action or omission on the part

of a Procurement Officer or designee of such officer, requiring
performance changes within the scope of the contract constitutes
the basis for a claim by the contractor for additional
compensation, damages, or an extension of time for completion,
the contractor shall continue with performance of the contract
in compliance with the directions or orders of such officials, but
by so doing, the contractor shall not be deemed to have
prejudiced any claim for additional compensation, damages, or
an extension of time for completion; provided:

(a)  the contractor shall have given written notice to the
Procurement Officer or designee of such officer:

(i)  prior to the commencement of the work involved, if at
that time the contractor knows of the occurrence of such action
or omission;

(ii)  within 30 days after the contractor knows of the
occurrence of such action or omission, if the contractor did not
have such knowledge prior to the commencement of the work;
or

(iii)  within such further time as may be allowed by the
Procurement Officer in writing.

This notice shall state that the contractor regards the act or
omission as a reason which may entitle the contractor to
additional compensation, damages, or an extension of time.  The
Procurement Officer or designee of such officer, upon receipt of
such notice, may rescind such action, remedy such omission, or
take such other steps as may be deemed advisable in the
discretion of the Procurement Officer or designee of such
officer;

(b)  the notice required by Subparagraph (a) of this
Paragraph describes as clearly as practicable at the time the
reasons why the contractor believes that additional
compensation, damages, or an extension of time may be
remedies to which the contractor is entitled; and

(c)  the contractor maintains and, upon request, makes
available to the Procurement Officer within a reasonable time,
detailed records to the extent practicable, of the claimed
additional costs or basis for an extension of time in connection
with such changes.

(2)  Limitation of Clause.  Nothing herein contained,
however, shall excuse the contractor from compliance with any
rules of law precluding any State officers and any contractors
from acting in collusion or bad faith in issuing or performing
change orders which are clearly not within the scope of the
contract.

(3)  Adjustments of Price.  Any adjustment in the contract
price made pursuant to this clause shall be determined in
accordance with the Price Adjustment Clause of this contract."

R33-5-480.  Construction Contract Clauses:  Default-Delay-
Time Extensions Clause.

" TE R M I N ATI O N  FOR DEFAULT F O R
NONPERFORMANCE OR DELAY DAMAGES FOR
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DELAY-TIME EXTENSIONS
(1)  Default.  If the contractor refuses or fails to prosecute

the work, or any separable part thereof, with such diligence as
will assure its completion within the time specified in this
contract, or any extension thereof, fails to complete said work
within such time, or commits any other substantial breach of this
contract, and further fails within (14) days after receipt of
written notice from the Procurement Officer to commence and
continue correction of such refusal or failure with diligence and
promptness, the Procurement Officer may, by written notice to
the contractor, declare the contractor in breach and terminate the
contractor’s right to proceed with the work or such part of the
work as to which there has been delay.  In such event the State
may take over the work and prosecute the same to completion,
by contract or otherwise, and may take possession of, and utilize
in completing the work, such materials, appliances, and plant as
may be on the site of the work and necessary therefor.  Whether
or not the contractor’s right to proceed with the work is
terminated, the contractor and the contractor’s sureties shall be
liable for any damage to the State resulting from the contractor’s
refusal or failure to complete the work within the specified time.

(2)  Liquidated Damages Upon Termination.  If fixed and
agreed liquidated damages are provided in the contract, and if
the State so terminates the contractor’s right to proceed, the
resulting damage will consist of such liquidated damages for
such reasonable time as may be required for final completion of
the work.

(3)  Liquidated Damages in Absence of Termination.  If
fixed and agreed liquidated damages are provided in the
contract, and if the State does not terminate the contractor’s right
to proceed, the resulting damage will consist of such liquidated
damages until the work is completed or accepted.

(4)  Time Extension.  The contractor’s right to proceed shall
not be so terminated nor the contractor charged with resulting
damage if:

(a)  the delay in the completion of the work arises from
causes such as: acts of God; acts of the public enemy; acts of the
State and any other governmental entity in either a sovereign or
contractual capacity; acts of another contractor in the
performance of a contract with the State; fires; floods;
epidemics; quarantine restrictions; strikes or other labor
disputes; freight embargoes; unusually severe weather; delays of
subcontractors due to causes similar to those set forth above; or
shortage of materials; provided, however, that no extension of
time will be granted for a delay caused by a shortage of
materials, unless the contractor furnishes to the Procurement
Officer proof that the contractor has diligently made every effort
to obtain such materials from all known sources within
reasonable reach of the work, and further proof that the inability
to obtain such materials when originally planned did in fact
cause a delay in final completion of the entire work which could
not be compensated for by revising the sequence of the
contractor’s operations; and

(b)  the contractor, within ten days from the beginning of
any such delay (unless the Procurement Officer grants a further
period of time before the date of final payment under the
contract), notifies the Procurement Officer in writing of the
causes of delay.  The Procurement Officer shall ascertain the
facts and the extent of the delay and extend the time for

completing the work when, in the judgment of the Procurement
Officer, the findings of fact justify such an extension.

(5)  Erroneous Termination for Default.  If, after notice of
termination of the contractor’s right to proceed under the
provisions of this clause, it is determined for any reason that the
contractor was not in default under the provisions of this clause,
or that the delay was excusable under the provisions of this
clause, the rights and obligations of the parties shall, if the
contract contains a clause providing for termination for
convenience of the State, be the same as if the notice of
termination had been issued pursuant to such clause.  If, in the
foregoing circumstances, this contract does not contain a clause
providing for termination for convenience of the State, the
contract shall be adjusted to compensate for such termination
and the contract modified accordingly.

(6)  Additional Rights and Remedies.  The rights and
remedies of the (State) provided in this clause are in addition to
any other rights and remedies provided by law or under this
contract."

R33-5-490.  Construction Contract Clauses:  Liquidated
Damages Clause.

The following clause may be used in construction contracts
when it is difficult to determine with reasonable accuracy
damage to the State due to delays caused by late contractor
performance or nonperformance.

"LIQUIDATED DAMAGES
When the contractor fails to complete the work or any

portion of the work within the time or times fixed in the contract
or any extension thereof, the contractor shall pay to the State ($)
per calendar day of delay pursuant to the clause of this contract
entitled, ’Termination for Default for Nonperformance or Delay-
Damages for Delay-Time Extensions.’"

R33-5-495.  Construction Contract Clauses:  Termination
for Convenience Clause.

"TERMINATION FOR CONVENIENCE
(1)  Termination.  The Procurement Officer may, when the

interests of this State so require, terminate this contract in whole
or in part, for the convenience of the State.  The Procurement
Officer shall give written notice of the termination to the
contractor specifying the part of the contract terminated and
when termination becomes effective,

(2) Contractor’s Obligations.  The contractor shall incur no
further obligations in connection with the terminated work and
on the date set in the notice of termination the contractor will
stop work to the extent specified.  The contractor shall also
terminate outstanding orders and subcontracts as they relate to
the terminated work.  The contractor shall settle the liabilities
and claims arising out of the termination of subcontracts and
orders connected with the terminated work.  The Procurement
Officer may direct the contractor to assign the contractor’s right,
title, and interest under terminated orders or subcontracts to the
State.  The contractor shall still complete the work not
terminated by the notice of termination and may incur
obligations as necessary to do so.

(3) Right to Construction and Supplies.  The Procurement
Officer may require the contractor to transfer title and deliver to
the State in the manner and to the extent directed by the
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Procurement Officer:
(a)  any completed construction; and
(b)  such partially completed construction, supplies,

materials, parts, tools, dies, jigs, fixtures, plans, drawings,
information, and contract rights (hereinafter called "construction
material") as the contractor has specifically produced or
specially acquired for the performance of the terminated part of
this contract.

The contractor shall protect and preserve property in the
possession of the contractor in which the State has an interest.
If the Procurement Officer does not exercise this right, the
contractor shall use best efforts to sell such construction,
supplies, and construction materials in accordance with the
standards of Uniform Commercial Code Section 2-706. (U.C.C.
SS2-706 is quoted in the Editorial Note at the end of this
Section.) This in no way implies that the State has breached the
contract by exercise of the Termination for Convenience Clause.

(4)  Compensation.
(a)  The contractor shall submit a termination claim

specifying the amounts due because of the termination for
convenience together with cost or pricing data, submitted to the
extent required by Section 63-56-28 (Cost or Pricing Data) of
the Utah Procurement Code, bearing on such claim.  If the
contractor fails to file a termination claim within one year from
the effective date of termination, the Procurement officer may
pay the contractor, if at all, an amount set in accordance with
Subparagraph (c) of this Paragraph.

(b)  The Procurement Officer and the contractor may agree
to a settlement provided the contractor has filed a termination
claim supported by cost or pricing data submitted as required by
Section 63-56-40 (Cost or Pricing Data) of the Utah
Procurement Code and that the settlement does not exceed the
total contract price plus settlement costs reduced by payments
previously made by the State, the proceeds of any sales of
construction, supplies, and construction materials under
Paragraph (3) of this clause, and the contract price of the work
not terminated.

(c)  Absent complete agreement under Subparagraph (b) of
this paragraph, the Procurement Officer shall pay the contractor
the following amounts, provided payments under Subparagraph
(b) shall not duplicate payments under this paragraph:

(i)  with respect to all contract work performed prior to the
effective date of the notice of termination, the total (without
duplication of any items) of:

(A)  the cost of such work plus a fair and reasonable profit
on such portion of the work (such profit shall not include
anticipatory profit or consequential damages) less amounts paid
or to be paid for completed portions of such work; provided,
however, that if it appears that the contractor would have
sustained a loss if the entire contract would have been
completed, no profit shall be allowed or included and the
amount of compensation shall be reduced to reflect the
anticipated rate of loss;

(B)  costs of settling and paying claims arising out of the
termination of subcontracts or orders pursuant to paragraph (2)
of this clause.  These costs shall not include costs paid in
accordance with subparagraph (c)(i)(A) of this paragraph;

(C)  the reasonable settlement costs of the contractor
including accounting, legal, clerical, and other expenses

reasonably necessary for the preparation of settlement claims
and supporting data with respect to the terminated portion of the
contract and for the termination and settlement of subcontracts
thereunder, together with reasonable storage, transportation, and
other costs incurred in connection with the protection or
disposition of property allocable to the terminated portion of
this contract.

The total sum to be paid the contractor under this
paragraph shall not exceed the total contract price plus the
reasonable settlement costs of the contractor reduced by the
amount of any sales of construction, supplies, and construction
materials under paragraph (3) of this clause, and the contract
price of work not terminated.

(d)  Cost claimed, agreed to, or established under
subparagraphs (b) and (c) of this paragraph shall be in
accordance with R33-3-8."

R33-5-497.  Construction Contract Clauses:  Remedies
Clause.

"REMEDIES
Any dispute arising under or out of this contract is subject

to the provisions of Part H (Legal and Contractual Remedies) of
the Utah Procurement Code."

R33-5-510.  Application.
The provisions of this section apply to every procurement

of services within the scope of the practice of architecture as
defined by Section 58-3-2, or professional engineering as
defined in Section 58-22-2, except as authorized by Section
R33-3-4 and Section R33-3-5.

R33-5-520.  Policy.
It is the policy of this State to:
(a)  give public notice of all requirements for architect-

engineer services except as noted in Sections R33-5-510 and
R33-5-530 and

(b)  negotiate contracts for these services on the basis of
demonstrated competence and qualification for the type of
service required, and at fair and reasonable prices.

R33-5-525.  Annual Statement of Qualifications and
Performance Data.

The Chief Procurement Officer, the head of a Purchasing
Agency, or a designee of either officer shall request firms
engaged in providing architect-engineer services to annually
submit a statement of qualifications and performance data which
should include the following:

(a)  the name of the firm and the location of all of its
offices, specifically indicating the principal place of business,

(b)  the age of the firm and its average number of
employees over the past five years,

(c)  the education, training, and qualifications of members
of the firm and key employees,

(d)  the experience of the firm reflecting technical
capabilities and project experience,

(e)  the names of five clients who may be contacted,
including at least two for whom services were rendered in the
last year,

(f)  any other pertinent information regarding qualifications
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and performance data requested by the Procurement Officer.
A standard form or format may be developed for these

statements of qualifications and performance data.  Firms may
amend statements of qualifications and performance data at any
time by filing a new statement.

R33-5-527.  Billing Rate Survey.
The Consulting Engineers Council of Utah and the local

chapter of the American Institute of Architects will provide the
results of an annual survey on billing rates within their
respective disciplines to the chief procurement officer prior to
April 1 each year.  This information will then be made available
to all public procurement units.

R33-5-530.  Small Purchases of Architect-Engineer Services.
When the procurement of Architect-Engineer Services is

estimated to be less than $20,000, the procurement officer may
select the provider directly from either the list of firms who have
submitted annual statements of qualifications and performance
data, or from other qualified firms if necessary.  If the
procurement is estimated to exceed $20,000 then the selection
method prescribed by the following sections apply.

R33-5-540.  Architect-Engineer Selection Committee.
The Chief Procurement Officer, or designee, shall

designate members of the Architect-Engineer Selection
Committee.  The selection committee must consist of at least
three members, where possible at least one of which is well
qualified in the professions of architecture or engineering, as
appropriate.

The Chief Procurement Officer, or designee, shall
designate one member of the committee as chair and to act as
the Procurement Officer to coordinate the negotiations of a
contract with the most qualified firm in accordance with Section
63-56-44 of the Utah Procurement Code.

R33-5-550.  Public Notice.
Public notice for architect-engineer services shall be given

by the Procurement Officer as provided in R33-3-104.  The
notice shall be published sufficiently in advance of when
responses must be received in order that firms have an adequate
opportunity to respond to the solicitation, but not less than the
time required by R33-3-102.  The notice shall contain a brief
statement of the services required which adequately describes
the project, the closing date for submissions and how specific
information on the project may be obtained.

R33-5-560.  Request for Statements of Interest.
A request for statements of interest (SOI) shall be prepared

which describes the state’s requirements and sets forth the
evaluation criteria.  It shall be distributed upon request and
payment of a fee.

The request for statements of interest (SOI) shall include
notice of any conference to be held and the criteria to be used in
evaluating the statements of interest, qualifications and
performance data and selecting firms, including:

(a)  competence to perform the services as reflected by
technical training and education, general experience, experience
in providing the required services and the qualifications and

competence of persons who would be assigned to perform the
services.

(b)  ability to perform the services as reflected by workload
and the availability of adequate personnel, equipment, and
facilities to perform the services expeditiously, and

(c)  past performance as reflected by the evaluations of
private persons and officials of other governmental entities that
have retained the services of the firm with respect to factors
such as control of costs, quality of work, and an ability to meet
deadlines.

R33-5-570.  Definition of Scope of Work.
Prior to initiating a request for SOI for architect-engineer

services the using agency shall define the scope of the services.
The scope definition shall be sufficient to define the work
expected, as detailed as possible and the scope definition shall
be the basis for the negotiation process.  However the scope
may be modified if necessary during final negotiations.

R33-5-580.  Evaluation of Statements of Interest,
Qualifications and Performance Data.

The selection committee shall evaluate:
(a)  annual statement of qualifications and performance

data submitted under Section R33-5-525;
(b)  statements that may be submitted in response to the

request for SOI for architect-engineer services, including
proposals for joint ventures; and

(c)  supplemental statements of qualifications and
performance data, if their submission was required.

All statements and supplemental statements of
qualifications and performance data shall be evaluated in light
of the criteria set forth in the request for SOI for architect-
engineering services.

R33-5-590.  Selection of Firms for Discussions.
The selection committee shall select for discussions no

fewer than three firms evaluated as being professionally and
technically qualified unless fewer than three firms responded to
the request for SOI.  The Procurement Officer shall notify each
firm in writing of the date, time, and place of discussions, and,
if necessary, shall provide each firm with additional information
on the project and the services required.  This discussion phase
may be waived if the evaluation of the statements of interest,
qualifications and performance data indicate that one firm is
clearly most qualified and if the scope and nature of the services
are clearly defined.

R33-5-600.  Discussions.
Following evaluation of the statements of interest,

qualifications and performance data, the selection committee
shall hold discussions with the firms selected pursuant to section
R33-45-590 regarding the proposed contract.  The purposes of
these discussions shall be to:

(a)  determine each firm’s general capabilities and
qualifications for performing the contract; and

(b)  explore the scope and nature of the required services
and the relative utility of alternative methods of approach.

R33-5-610.  Selection of the Most Qualified Firms.
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After discussions, the selection committee shall reevaluate
and select, in order of preference, the firms which it deems to be
the most highly qualified to provide the required services.  The
selection committee shall document the selection process
indicating how the evaluation criteria were applied to determine
the ranking of the most highly qualified firms.

R33-5-620.  Negotiation and Award of Contract.
The Procurement Officer shall negotiate a contract with the

most qualified firm for the required services at compensation
determined to be fair and reasonable to the State.  Contract
negotiations shall be directed toward:

(a)  making certain that the firm has a clear understanding
of the scope of the work, specifically, the essential requirements
involved in providing the required services;

(b)  determining that the firm will make available the
necessary personnel and facilities to perform the services within
the required time, and

(c)  agreeing upon compensation which is fair and
reasonable, taking into account the estimated value, scope,
complexity, and nature of the required services.

R33-5-630.  Failure to Negotiate Contract with the Most
Qualified Firm.

(a)  If fair and reasonable compensation, contract
requirements, and contract documents cannot be agreed upon
with the most qualified firm, the Procurement Officer shall
advise the firm in writing of the termination of negotiations.

(b)  Upon failure to negotiate a contract with the most
qualified firm, the Procurement Officer shall enter into
negotiations with the next most qualified firm.  If fair and
reasonable compensation, contract requirements, and contract
documents can be agreed upon, then the contract shall be
awarded to that firm.  If negotiations again fail, negotiations
shall be terminated as provided in R33-5-630(a) of this section
and commenced with the next most qualified firm.

R33-5-640.  Notice of Award.
Written notice of the award shall be sent to the firm with

whom the contract is successfully negotiated.  Each firm with
whom discussions were held shall be notified of the award.
Notice of the award shall be made available to the public.

R33-5-650.  Failure to Negotiate Contract with Firms
Initially Selected as Most Qualified.

Should the Procurement Officer be unable to negotiate a
contract with any of the firms initially selected as the most
highly qualified firms. additional firms shall be selected in
preferential order based on their respective qualifications, and
negotiations shall continue in accordance with section R33-5-
630 until an agreement is reached and the contract awarded.

KEY:  government purchasing
June 15, 2000 63-56-1 et seq.
Notice of Continuation December 8, 1997
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R58.  Agriculture and Food, Animal Industry.
R58-17.  Aquaculture and Aquatic Animal Health.
R58-17-1.  Authority and Purpose.

(A)  This rule is promulgated under the authority of Section
4-37-101 (et seq.) Amendments, Subsection 4-2-2(j) and 4-37-
503.

(B)  It is the intent of this rule to establish a program for
the registration and fish health monitoring of aquaculture
facilities, fee-fishing facilities, public aquaculture facilities,
public fishery resources, private fish ponds, institutional
facilities, private stocking, short-term fishing events and
displays.  This rule also addresses the importation (entry) of
aquatic animals (including fish, fish eggs, gametes) into the
State of Utah and establishes requirements for health approval
of aquatic animals and their sources. The program is based on
the monitoring of facility operations and aquatic animal
movements to prevent the exposure to and spread of pathogens
or diseases which adversely affect both cultured and wild
aquatic animal stocks.

(C)  Persons engaged in any of the aquatic animal
operations listed in R58-17-1(B) must comply with the rules
concerning site selection and species control under Department
of Agriculture and Food 4-37-201(3)and 4-37-301(3) and
Department of Natural Resources rules R657-3 and R657-16.

(D)  This rule is part of a statewide aquaculture disease
control effort that includes procedures and policies adopted by
the Fish Health Policy Board.

R58-17-2.  Definitions.
(A)  The following terms are defined for the purpose of this

rule:
(1)  "Aquaculture" means the controlled cultivation of

aquatic animals.  In this rule, the word "aquaculture" refers to
commercial aquaculture.

(2)(a)  "Aquaculture facility" means any tank, canal,
raceway, pond, off-stream reservoir, fish processing plant or
other structure used for aquaculture.  "Aquaculture facility" does
not include any public aquaculture facility or fee fishing facility,
as defined in this rule.

(b)  Structures that are separated by more than 1/2 mile, or
structures that drain to or are modified to drain into different
drainages, are considered separate aquaculture facilities
regardless of ownership.

(3)(a)  "Aquatic animal" means a member of any species of
fish, mollusk, crustacean, or amphibian.

(b)  "Aquatic animal" includes a gamete of any species
listed in definitions under Section (3)(a).

(4)  "Brokers and dealers" are individuals or companies that
are in the business of buying, selling, exchanging or transferring
live aquatic animals without being actively involved in the
culture, rearing or growth of the animals.  This includes a person
or company who rears aquatic animals, but also buys and sells
additional aquatic animals without rearing them pursuant to
R58-17-14(D).

(5)  "Certificate of Registration (COR)" means an official
document which registers facilities with the Department of
Agriculture and Food or which registers facilities and events
with the Division of Wildlife Resources pursuant to R58-17-4.
The purpose of the document is to establish the legal description

of the facility, the species of aquatic animals reared and to grant
the authority to engage in the described activity.

(6)  "Department" means the Department of Agriculture
and Food with appropriate regulatory responsibility pursuant to
R58-17-4(A)(1) in accordance with the provisions of Sections
4-2-2 and 4-37-104, Utah Code.

(7)  "Division" means the Division of Wildlife Resources
in the Department of Natural Resources with the appropriate
regulatory responsibility pursuant to R58-17-4(A)(2) in
accordance with the provisions of Sections 4-2-2 and 4-37-104,
Utah Code.

(8)  "Egg only sources" refers to a separate category of
salmonid fish health approval that allows for the purchase of
"fish eggs only" from a facility pursuant to R58-17-15(B)(5) and
(D)(1). This category makes the distinction between those
pathogens that are vertically transmitted (from parent to
offspring through the egg, i.e., Renibacterium salmoninarum
(BKD), IHNV, IPNV, OMV, VHSV)  and those horizontally
transmitted (from one fish to another by contact or association,
i.e., Aeromonas salmonicida, Asian tapeworm, Ceratomyxa
shasta, PKX, Myxobolus cerebralis (whirling disease), and
Yersinia ruckeri).

(9)  "Emergency prohibited pathogen" is a pathogen that
causes high morbidity and high mortality, is exotic to Utah, and
requires immediate action.  This type of pathogen generally
cannot be treated and is controlled through avoidance,
eradication, and disinfection (see R58-17-20).

(10)  "Emergency Response Procedures" are procedures
approved by the Fish Health Policy Board to be activated any
time an emergency prohibited or prohibited pathogen is reported
pursuant to R58-17-9 and R58-17-15(D)(6).

(11)  "Emergency response team" means teams as approved
by the Fish Health Policy Board responsible for developing and
executing action plans to respond to and report findings of
emergency prohibited or prohibited pathogens pursuant to R58-
17-10(A)(1) and R58-17-10(B)(1).

(12)  "Entry Permit" means an official document issued by
the Department which grants permission to the permit holder to
import aquatic animals into Utah.  An entry permit is issued for
a 30 day period and stipulates which species, size or age, weight
and source of aquatic animals are to be imported.

(13)  "Fee fishing facility" means a body of water used for
holding or rearing aquatic animals for the purpose of providing
fishing for a fee or for pecuniary consideration or advantage.

(14)  "Fish health approved/approval" means a system of
procedures and processes which allows an assessment of the
disease history of a facility or population of aquatic animals and
which grants a statistical assurance that neither "emergency
prohibited" nor "prohibited" pathogens are present.  Fish Health
Approval status is granted to COR holders in Utah and to
aquatic animal sources outside of Utah, all of which have
satisfactorily completed health approval assessment
requirements pursuant to R58-17-15, have been assigned a
health approval number, and placed on the fish health approval
list (R58-17-13(C)).  Fish health approval is necessary before
buying, selling or brokering aquatic animals within Utah or
importing aquatic animals into Utah.

(15)  "Fish Health Policy Board" means the board created
pursuant to Amendment 4-37-503.
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(16)  "Fish processing plant" means a facility used for
receiving whole dead, eviscerated fresh or frozen fish for
processing.

(17)  "Import/importation" means to bring live aquatic
animals, by any means into the State of Utah from any location
outside the state and to subsequently possess and use them for
any purpose.

(18)  "Institutional aquaculture" means aquaculture
engaged in by any institution of higher learning, school, or other
educational program.

(19)  "Ornamental fish" means any species of aquatic
animals that are reared or marketed for their beauty or exotic
characteristics, rather than for consumptive or recreational use.
Tropical fish, goldfish and koi are included in the category of
ornamental fish.  This does not include those species of aquatic
animals listed as prohibited or controlled in Department of
Natural Resources rule R657-3.  Ornamental fish are not
regulated under rules R58-17 or R657-3.  If the Department or
Division determines that an introduction of ornamental fish
poses a disease risk for aquatic animals, then all requirements
under this rule apply.

(20)(a)  "Private fish pond" means a body of water where
privately owned aquatic animals are propagated or kept.

(b)  "Private fish pond" does not include any aquaculture
facility or fee fishing facility.

(21)  "Procedures for the Timely Reporting of Pathogens"
means procedures approved by the Fish Health Policy Board for
the timely reporting of emergency prohibited, prohibited, or
reportable pathogens from any source in Utah or from any out-
of-state health approved source pursuant to R58-17-9 and R58-
17-15(D)(5).

(22)  "Prohibited pathogen" is a pathogen that can cause
high morbidity or high mortality, may be endemic to Utah, and
requires action in a reasonable time frame.  A prohibited
pathogen is generally very difficult or impossible to treat and is
controlled through avoidance, eradication, and disinfection (see
R58-17-20).

(23)(a)  "Public aquaculture facility" means a tank, canal,
raceway, pond, off-stream reservoir, or other structure used for
aquaculture by the Division, the U.S. Fish and Wildlife Service,
or an institution of higher education.

(b)  Structures that are separated by more than 1/2 mile, or
structures that drain to or are modified to drain into different
drainages, are considered separate public aquaculture facilities.

(24)  "Public fishery resource" means aquatic animals
produced in public aquaculture facilities and wild and free
ranging populations of aquatic animals in the surface waters of
the state.

(25)  "Quarantine" means the restriction of movement of
live aquatic animals regardless of age and of all equipment and
hauling trucks into or from an area designated by the
Commissioner of Agriculture or State Veterinarian pursuant to
R58-17-10 and Agricultural code 4-31-16 and 17.

(26)  "Reportable pathogen" is a pathogen that generally is
not a problem if good management practices are followed.  It is
possible to prevent or treat a reportable pathogen.  Reportable
pathogens are not prohibited in Utah but may be prohibited in
some other states or countries.  These pathogens are of concern
because of their possible effect on commerce in aquatic animals

(see R58-17-20).
(27)  "Source" means the rearing or holding environment

of an aquatic animal.
(28)  "Unregulated pathogen" is a pathogen that is not

regulated in Utah.  Unregulated pathogens include all pathogens
not classified as either emergency prohibited, prohibited, or
reportable.  Reporting of these pathogens to the Fish Health
Policy Board is not required (see R58-17-20).

R58-17-3.  Penalties.
Any violation of or failure to comply with any provision of

this rule or R657-16 or any specific requirement contained in a
certificate of registration or entry permit issued pursuant to this
rule or R657-16 may be grounds for issuance of citations,
levying of fines, revocation of the certificate of registration or
denial of future certificates of registration pursuant to
Subsections 4-2-2(1)(f) and 4-2-15(1), as determined by the
Commissioner of Agriculture and Food and pursuant to Sections
23-19-9 and 23-13-11, as determined by the Director of the
Division of Wildlife Resources.

R58-17-4.  Certificate of Registration (COR) Required.
(A)  Activities requiring a COR:
(1)  A COR, issued by the Department, is required before

a person may engage in the following activities within the State
of Utah:

(a)  Operate an aquaculture facility.
(b)  Operate a fee-fishing facility.
(c)  Operate a fish processing plant.
(2)  A COR, issued by the Division, is required for

operation of the following activities within the State of Utah:
(a)  public aquaculture facilities;.
(b)  private fish ponds (R657-16-10);
(c)  institutional aquaculture facilities (R657-16-13);
(d)  short term fishing events (R657-16-11);
(e)  private stocking (R657-16-12);
(f)  displays (R657-16-14).
(3)  One of the above CORs must be in place prior to the

issuance of an entry permit for importing live aquatic animals
into Utah.

(B)  No refunds may be given. Sales of CORs are final.

R58-17-5.  Species Allowed.
(A)  Pursuant to Department of Natural Resources rule

R657-3, only those species approved by the Wildlife Board and
listed on the COR may be used in conjunction with the activity
listed on the COR.

(B)  Pursuant to 4-37-105(1), 4-37-201(3)(B) and 4-37-
301(3)(B) the Department shall coordinate with the Division to
determine which species the holder of a COR may propagate,
possess, transport or sell.

(C)  The Department will insure that the species described
on CORs and entry permits issued by the Department are those
approved by the Division.

R58-17-6.  Qualifying Waters.
(A)  An aquaculture facility, fee-fishing facility or private

fish pond may not be developed on natural lakes, natural
flowing streams, or reservoirs constructed on natural stream
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channels. Other water, including canals, offstream reservoirs,
and excavated ponds or raceways will be considered for use as
an aquaculture or fee-fishing facility.

(B)  During the COR application process, the Department
shall coordinate with the Division to determine the suitability of
the proposed site pursuant to R58-17-6(A), 4-37-111, 4-37-
201(3) and 4-37-301(3).

R58-17-7.  Screens Required.
(A)  Screens or other devices that are designed to prevent

the movement of fish into or out of an aquaculture facility, fee-
fishing facility, public aquaculture facility, private fish pond,
institutional aquaculture facility, short term fishing event or
display must be placed at the inflow and outflow. The presence
of adequate screening or other devices is a precondition to
issuance or renewal of CORs.

(B)  As part of the COR issuance process, the Department
or the Division shall make site visits and determine the adequacy
of screening.

(C)  During and following the COR application process,
the Department or Division may inspect screening or other
devices in their respective areas of responsibility to assure
compliance with Subsections R58-17-7(A) and (B) during
reasonable hours.

(D)  It is the responsibility of the COR holder to report to
the Department or Division, depending on which agency issued
the COR, all escapements of aquatic animals from facilities.
This is to be done within 72 hours of the loss or knowledge of
the loss.  The report shall include facility names, date of loss,
estimate of number of aquatic animals lost, names of public
water the aquatic animals escaped into, remedial actions taken,
and plans for future remedial action.  The COR holder and/or
facility operator will bear all costs for remedial actions.  The
Department or Division shall notify all agencies and affected
parties within two working days.  The agency having
responsibility may suspend all activities at the facility, including
aquatic animal imports, transfers, sales, fishing, etc., until the
investigation and remedial actions are completed.

R58-17-8.  Application and Renewal of Certificates of
Registration (CORs).

(A)  Application process.
(1)  For application procedures pursuant to R58-17-4,

contact the Fish Health Program of the Department at 350 N.
Redwood Road, Box 146500, Salt Lake City, UT 84114-6500
or the Wildlife Registration Office of the Division at 1594 West
North Temple, Suite 2110, Salt Lake City, UT 84114-6301.

(2)  The application form must be completed and sent to
the appropriate address with the required fee. Forms that are
incomplete, incorrect or not accompanied by the required fee
may be returned.

(3)  Department or Division approval of the site and species
will be done at the earliest possible date.  The Department will
make every effort to process applications submitted to it within
two weeks pursuant to 4-37-201(3) and 4-37-301(3).  Pursuant
to R657-16-4, applications submitted under the jurisdiction of
the Division require up to 45 days for processing, except for
short-term fishing events, which require up to 10 days.

(4)  Upon approval, a written COR and COR number will

be issued.  This certificate will be sent to the facility owner or
operator and should be filed for 2 years pursuant to Section 4-
37-110.

(5)  If the application is denied, a written explanation will
be sent to the applicant.

(B)  Renewal process.
(1)  All CORs are valid for the calendar year issued and

will remain valid until January 31 of the following year unless
renewed sooner.

(2)  CORs are renewed annually by submitting a completed
application and the required fee to the Department or Division,
and by complying with all other applicable renewal criteria.

(3)  Failure to renew the COR annually may result in the
loss of health approval, denial of future CORs, and the removal
or destruction of the live aquatic animals at the facility.

(C)  CORs are not transferrable.

R58-17-9.  Reporting Fish Diseases.
Persons involved in aquaculture and being regulated by

this rule, having knowledge of the existence in the state of any
of the diseases currently on the pathogen list, Subsection R58-
17-15(D)(2), (3), and (4), shall report it to the Department, Fish
Health Program or the Division, Aquatics Section. The
Department or Division will follow the Procedures for the
Timely Reporting of Pathogens and the Emergency Response
Procedures developed by the Fish Health Policy Board in
determining reporting and response procedures. All confirmed
findings of pathogens pursuant to R58-17-15(D)(2), (3), and
(4), determined from such incidents or from inspections or
diagnostic work initiated by the Department or the Division,
will be reported to the Fish Health Policy Board.

R58-17-10.  Quarantine of Aquatic Animals and Premises.
(A)  If evidence exists that the aquatic animals of any

facility are infected with or have been exposed to pathogens
pursuant to R58-17-15(D)(2) and (3), then a quarantine may be
imposed by the Commissioner of Agriculture or the State
Veterinarian. This action may be reviewed by the Fish Health
Policy Board for recommendations to the Department.

(1)  Lifting of the quarantine imposed on a facility infected
with or exposed to emergency or prohibited pathogens requires
a minimum of two negative tests, six months apart, of all lots of
fish to verify the absence of the pathogen.  In addition, the
Department may require disinfection of the facilities and
equipment in accordance with current medical knowledge of the
organism, American Fisheries Society Blue Book procedures,
and guidelines set forth by the Emergency Response Team.

(2)  If the Department has reasonable evidence that the
contagion is still present pursuant to R58-17-11, then
quarantine, closure, or other measures shall be imposed.

(B)  A quarantine may be imposed by the Commissioner of
Agriculture or the State Veterinarian where aquatic animals are
possessed, transported or transferred in violation of this rule,
wildlife rules, or statute and consequently pose a possible
disease threat; or where a quarantine is reasonably necessary to
protect aquatic animals within the state.  This action may be
reviewed by the Fish Health Policy Board for recommendations
to the Department.

(1)  Quarantines imposed on facilities for rule or statute
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violations or for purposes of protecting aquatic animals may be
lifted once sufficient evidence is presented to the State
Veterinarian’s satisfaction that infection is not present at the
facility.  In addition, the Department may require disinfection of
the facilities and equipment in accordance with current medical
knowledge of the organism, American Fisheries Society Blue
Book procedures, and guidelines set forth by the Emergency
Response Team.

(2)  If the Department has reasonable evidence that the
contagion is present pursuant to R58-17-11, then quarantine,
closure, or other measures shall be imposed.

(C)  Any person under quarantine who delivers aquatic
animals from health-approved sources for other public or private
aquaculture facilities may, with written permission from the
Department, use their hauling trucks if the operator either
houses the truck off the quarantined facility, or disinfects the
truck according to Department recommendations each time it
leaves the quarantined facility.

R58-17-11.  Handling of Aquatic Animals and Premises
Confirmed to Be Infected With a Listed Pathogen in R58-17-
15(D).

(A)  Where any facility or group of aquatic animals is
confirmed to be infected with one or more of the pathogens
listed in R58-17-15(D), the Commissioner of Agriculture and
Food or State Veterinarian may place a quarantine and take
steps to prevent the spread of the pathogen and to eliminate it
from the facility.  These actions may be reviewed by the Fish
Health Policy Board for recommendations to the Department.
The Department or Division, in their respective areas of
responsibility, may take one or more of the following actions as
listed below, depending on which pathogen is involved and the
potential effects of the pathogen on the receiving water,
neighboring aquaculture facilities or the public fishery resource.

(1)  Destruction and disposal of all infected and exposed
aquatic animals.

(2)  Cleaning and disinfection or disposal of all handling
equipment.

(3)  Testing is required of all lots of fish, which may be at
the owner’s expense, to detect the presence or spread of the
pathogen. This may include the use of sentinel fish. After two
negative tests, six months apart, the quarantine shall be
reassessed, possibly released, and/or other measures may be
imposed.  Following removal of the quarantine, full restocking
can begin.

(4)  The infected aquatic animals may be allowed to remain
on the premises through the production cycle depending on the
pathogen involved and its potential effects on adjacent animals.
All stocks within the facility shall be tested every 6 months or
sooner to determine if the pathogen persists in infecting the
aquatic animals.  At the end of the production cycle, then testing
shall be done at least annually.  If the pathogen is not found
after two consecutive annual inspections, then testing may revert
to the original requirements for the facility.  If security of the
facility cannot or is not being maintained, immediate destruction
of the stocks may be required.

R58-17-12.  Statement of Variances.
Circumstances may arise which cannot be adequately

addressed or resolved with this rule.  The Fish Health Policy
Board may grant specific variances to the rule if the following
conditions are met:

(A)  The variance is based on scientifically sound
information and rationale.

(B)  The variance will cause no threat to other aquaculture
operations, state or private, or to wild fish populations.

(C)  The variance is documented appropriately.

R58-17-13.  Importation of Aquatic Animals or Aquaculture
Products Into Utah.

(A)  An official ENTRY PERMIT is required to import
live aquatic animals or their gametes into Utah from any
location outside the state. This permit is in addition to the COR
for operation of the facility. The entry permit can be obtained at
no charge by contacting the Department, Fish Health Program
and providing the following information:

(1)  Name, address, phone number and COR number of
importer.

(2) Species, size and/or number of aquatic animals or eggs
to be imported.

(3)  Name and health approval number of sources, origin
of aquatic animals/eggs, transfer history, and approximate date
of shipment.

(4)  For international shipments, a certificate of veterinary
inspection from the source must be obtained by the importer
indicating that known nuisance species are not found in the
water source.

(B)  Each shipment of live aquatic animals/eggs must be
approved individually.  A copy of the entry permit will be sent
to the requesting party and a copy must accompany the
shipment.  The permit holder shall allow one to two weeks for
the Department to verify the health approval status of the source
and to verify approved species status pursuant to R58-17-5.

(C)  All shipments of live aquatic animals must originate
from sources that have been health approved by the Department
pursuant to R58-17-15(A)(2) and assigned a fish health
approval number. A list of approved sources is maintained by
the Department, but cannot be published due to frequent
updates.  Information on approved sources may only be
obtained by contacting the Department Fish Health Program.

(D)  All importations must be species that have been
approved by the Wildlife Board and the Division pursuant to
R657-3 and 4-37-105(1).

(E)  To import live grass carp (Ctenopharyngodon idella),
a COR and an ENTRY PERMIT are required.  In addition, the
fish must also be verified as being triploid (sterile) by a source
acceptable to the Department.  A U. S. Fish and Wildlife
Service triploid verification form must be obtained from the
supplier as required in R657-16-7. Both this form and the
Department’s statement verifying treatment or testing for the
Asian tapeworm must be on file with the Department prior to
shipment of the fish.  Copies of the entry permit, treatment and
testing statement and the triploid verification forms must
accompany the fish during transit.  The statement verifying
treatment or testing is also required for all aquatic animal
species that are known or reported hosts or carriers of the Asian
tapeworm.

(F)  The State Veterinarian may require treatment or testing
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of any aquatic animal species in accordance with current
medical knowledge before importation.

(G)  Whole dead and eviscerated fresh or frozen salmonid
fish may be imported into Utah for processing at a fish
processing plant without an Entry Permit.  Waste products, i.e.,
carcasses, viscera and waste water, must be incinerated, buried
with quick lime, composted, digested, or disposed of by means
acceptable to the Department to deter spread of pathogens by
water or animals.  The Department may apply the requirements
in this section to other species of aquatic animals and pathogens
if future needs arise.

(H)  Placement of dead fish, fish parts, or fish waste
products from a fish processing plant into public waters for any
reason is illegal.  Proper disposal is the responsibility of the
processor/broker.

(I)  All transport vehicles, carrying aquatic animals
imported into Utah or transported through Utah pursuant to
R58-17-14(C), must have proper documentation.  The lack of
proper documentation and/or the findings of an inspection may
result in entry denial, fines, or other Department actions.  All
inspection costs will be born by the importer.

R58-17-14.  Buying, Selling, and Transporting Aquatic
Animals.

(A)  Buying aquatic animals:
Live aquatic animals, except ornamental fish, may be

purchased or acquired only by persons who have a valid COR
to possess such animals.  This applies to separate facilities
owned by the same individual.  Live aquatic animals must be
purchased only from sources that either are located in-state and
have a valid COR for commercial aquaculture or are located
outside of Utah.  In both cases, the sources must also be on the
current fish health approval list.

(B)  Selling aquatic animals:
Live aquatic animals, except ornamental fish, may be sold

only by a person or entity located in-state who possesses a valid
COR for aquaculture or by a person located outside of Utah.
Current listing for each species on the fish health approval list
is also required.  Within Utah, an aquaculture facility operator
may only sell or transfer live aquatic animals to a person or
entity, which has been issued a valid COR to possess such
animals.

(C)  Transporting aquatic animals:
(1)  Any person possessing a valid COR may transport the

live aquatic animals specified on the COR to their facility or
approved site.

(2)  All transfers or shipments of live aquatic animals
within Utah, except ornamental fish, must be accompanied by
documentation of the source and destination, including:

(a)  Name, address, phone number, COR number and COR
expiration date, fish health approval number and expiration date
of source and transfer history.

(b)  Species, size, number or weight being shipped.
(c) Name, address, phone number, COR number and COR

expiration date of the destination.
(d)  Date of transaction.
(3)  Live aquatic animals may be shipped through Utah

without a COR, provided that the animals will not be sold,
released or transferred, the products remain in the original

container, water from the out-of-state source is not exchanged
or released, and the shipment is in Utah no longer than 72
hours.  Proof of legal ownership, origin of aquatic animals and
destination must accompany the shipment.

(4)  Any person who hauls fish may transport a species
other than those listed on their COR provided the source facility
and destination both have a valid COR to possess that species.

(5)  No person may move or cause to be moved aquatic
animals from a facility known to be exposed to or infected with
any of the diseases currently on the pathogen list, R58-17-
15(D)(2) through (4), without first reporting it to the appropriate
regulating agency pursuant to R58-17-9 and receiving written
authorization to move the aquatic animals.

(D)  Brokers and Dealers:
(1)  Brokers and Dealers must follow the same

requirements that other producers do with respect to
importation, fish health approval of their facility and their
source facilities and assuring that live sales are only made to
those with valid CORs.

(2)  To gain fish health approval, brokers and dealers must
obtain health approval for all their source facilities.

R58-17-15.  Aquatic Animal Health Approval.
(A)  Live aquatic animals, except ornamental fish, may be

acquired, purchased, sold or transferred only from sources
which have been granted health approval by the Department and
assigned a fish health approval number.  This applies to separate
facilities owned by the same individual and to both in-state and
out-of-state facilities.

(1)  Within Utah, the Department shall be responsible for
granting health approval and assigning an aquatic animal health
approval number to aquaculture facilities, fee-fishing facilities
and any out-of-state sources pursuant to amendment 4-37-
501(1).  The Division shall be responsible for granting health
approval and assigning an aquatic animal health approval
number to public aquaculture facilities within the state, private
fish ponds within the state, and wild populations of aquatic
animals in waters of the state pursuant to amendment 4-37-
501(1).

(2)  The Department is responsible for granting health
approval for the importation into or transportation through Utah
of aquatic animals.

(3)  The Fish Health Policy Board may review health
approval actions of the Department and/or the Division.

(B)  Basis for Health Approval:
(1)  Health approval for salmonid species is based on the

statistical attribute sampling of fish from each lot on the facility
in accordance with current American Fisheries Society Blue
Book procedures. This shall require minimum sampling at the
95% confidence level, assuming a 5% carrier incidence for the
prohibited pathogens, pursuant to R58-17-15(D)(2) and (3).
Health approval is applied to the entire facility, not individual
lots of fish.

(2)  All lots of fish shall be sampled. Approval will be
withheld if a pathogen listed under R58-17-15(D)(2) or (3) is
detected in any of the lots.

(3)  For brood facilities, lethal sampling may be required
on the brood fish if the following conditions are not met:

(a)  Progeny are available at the facility for lethal sampling.
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(b)  A statistically valid sample of ovarian fluids from ripe
females is tested.

(4)  Collection, transportation and laboratory testing of the
samples will follow standard procedures specified by the
Department, the Division and the Fish Health Policy Board.
Inspections will be conducted under the direction of an
individual who has received certification by the American
Fisheries Society as a fish health inspector.

(5)  EGG ONLY sources - A facility which cannot gain full
fish health approval because of a horizontally transmitted
pathogen, may be approved to sell eggs provided they are free
of the listed vertically transmitted pathogens pursuant to R58-
17-15(D)(1) and are properly disinfected using approved
methods prior to shipment.  Eggs may be required to be from
incubation units isolated from hatchery and open water supplies
and to be from fish-free water sources.

(6)  Health approval for warm water species is based on
disease history information obtained from the producer, fish
pathologists or other fish health professionals in the producer’s
state or locale. Standardized inspection protocols for warm
water fish diseases have not been developed.  The agency having
responsibility will discuss the disease history of the facility with
the producer, and then may contact local fish health
professionals to identify any existing or potential disease
problems.

(7)  Under no circumstances shall health approval be
granted to a facility using emergency prohibited or prohibited
pathogen contaminated water as a source.

(C)  Approval Procedures:
(1)  Applicable to warm and cold water aquatic animals.
(a)  To receive initial fish health approval, inspection

reports or other evidence of the disease status of an aquaculture
facility or public aquaculture facility must be submitted to the
appropriate agency.  For warm water aquatic animal approval,
the "Application for Warm Water Species Fish Health Approval
" form must be submitted for initial approval and for renewal
pursuant to R58-17-15(B)(6).  Initial approval also requires the
applicant to include information on origins of the aquatic
animals at the facility and their transfer histories.  The same
application materials shall be required annually for renewal of
fish health approval for activities occurring between
applications.

(b)  Inspections are conducted pursuant to UCA
amendment 4-37-502 to detect the presence of any prohibited
pathogens listed under R58-17-15(D)(2) and (3).  Overt disease
need not be evident to disqualify a facility.  To qualify for initial
and renewal of aquatic animal health approval, evidence must be
available verifying that any prohibited pathogens listed under
R58-17-15(D)(2) and (3) are not present.

(c)  Once the requirements for initial approval or renewal
of approval have been met, the facility shall be added to the fish
health approval list of the responsible agency and assigned a fish
health approval number for the current year.  Fish health
approval of each facility shall be reviewed annually for
continuance on the lists maintained by the Department and the
Division pursuant to R58-17-15(A)(1).

(d) The Department will report the confirmed results of
annual inspections conducted at aquaculture facilities, fee
fishing facilities, and out-of-state sources at each meeting of the

Fish Health Policy Board.
(e) Public aquaculture facilities and wild brood stocks are

included on the fish health approval list maintained by the
Division.  The Division will report the confirmed results of
annual health inspections conducted at public aquaculture
facilities, private ponds and wild populations of aquatic animals
at each meeting of the Fish Health Policy Board.

(f) If all aquatic animals are removed from an approved
facility for a period of three months or more, or if fish health
approval is canceled or denied, then subsequent fish health
approval will be granted only after the facility has completed the
process for initial approval as outlined under R58-17-15(C).

(2)  Applicable to cold water aquatic animals:
(a)  For initial approval of new facilities, two inspections,

at least six months apart and negative for any prohibited
pathogen pursuant to R58-17-15(D)(2) and (3), are required.
The aquatic animals must have been on the facility at least six
months prior to the first inspection.

(b) For initial approval of existing facilities, health
inspection reports for a minimum of the previous two years, and
facility disease history reports for up to the previous five years
and five-year disease histories for all stocks imported to the
facility are required.

(c) All lots of aquatic animals on the facility as well as any
outside sources of these aquatic animals must be inspected for
initial approval and for renewals pursuant to R58-17-15(B)(4).

(d) After initial approval, annual inspections shall be
required to renew fish health approval.  A two-month grace
period is granted at the completion of the annual inspection for
laboratory testing of samples and reporting of test results.
Health inspection reports, the facility disease history for at least
the previous year, and disease histories for at least the previous
year for all stocks imported to the facility shall be required
before each renewal.

(D)  Prohibited and reportable pathogen list:
(1)  Pathogens requiring some form of action are classified

as either emergency prohibited, prohibited, or reportable. Those
pathogens denoted by an asterisk (*) preceding the name will
only be tested for if the fish or eggs originate from an area
where the pathogen is found.  Pathogens denoted by a double
asterisk (**) after the name can only be transmitted in fish and
not in the eggs, therefore permitting the special provisions for
egg only sources provided in Sections R58-17-2(8) and R58-17-
15(B)(5).

(2)  Emergency prohibited pathogens.
(a)  Infectious hematopoietic necrosis virus (IHNV).
(b)  Infectious pancreatic necrosis virus (IPNV).
(c)  Viral hemorrhagic septicemia virus (VHSV).
(d) *Oncorhynchus masou virus (OMV).
(3)  Prohibited pathogens.
(a)  Myxobolus cerebralis (pathogen that causes whirling

disease)**.
(b)  Renibacterium salmoninarum (pathogen that causes

bacterial kidney disease (BKD)).
(c)  *Ceratomyxa shasta (pathogen that causes the disease

ceratomyxosis)**.
(d)  Bothriocephalus (Asian tapeworm and cause of the

disease bothriocephalosis).**
(e)  *PKX (pathogen that causes proliferative kidney
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disease (PKD))**.
(4)  Reportable pathogens.
(a)  Yersinia ruckeri (pathogen that causes enteric

redmouth)**.
(b)  Aeromonas salmonicida (pathogen that causes

furunculosis)**.
(c)  Emerging fish pathogens (including any filterable agent

or agent of clinical significance as determined by the Fish
Health Policy Board).

(5)  The Fish Health Policy Board Procedures for the
Timely Reporting of Pathogens shall be followed if any
emergency prohibited, prohibited, or reportable pathogen is
found.  Inspection for reportable pathogens is optional, but
positive findings of these pathogens must be reported to the Fish
Health Policy Board.  Reporting of unregulated pathogens to the
Fish Health Policy Board is not required.

(6)  The Fish Health Policy Board Emergency Response
Procedures shall be activated any time a confirmed finding or
unconfirmed evidence of an emergency prohibited or prohibited
pathogen is reported.

R58-17-16.  Inspection of Records and Facilities.
(A)  The following records must be maintained for a period

of up to five years and be available for inspection during
reasonable hours by the appropriate agency representative
pursuant to R58-17-4.

(1)  Records of purchases, acquisition, distribution, and
production histories of live aquatic animals.

(2)  CORs and entry permits.
(3)  Valid identification of stocks, including origin of

stocks.
(B)  The appropriate agency representatives may conduct

pathological or physical investigations at any registered facility
pursuant to R58-17-4 during reasonable hours if there is cause
to believe that a disease condition exists.  Any laboratory testing
that is necessary as a result of this investigation will not be at the
owner’s expense.

R58-17-17.  Aquaculture Facilities.
(A)  COR required:
A COR is required to operate an aquaculture facility. A

separate COR and fee are required for each individual facility as
defined under "aquaculture facility", Section 4-37-103(2)(a),
regardless of ownership.

(B)  Live aquatic animals may be sold:
The operator of an aquaculture facility with aquatic animal

health approval may take the aquatic animals as approved on the
COR from the facility at any time and offer them for sale.
Within Utah, live aquatic animals can only be sold to other
facilities which have a valid COR for that species.

(C)  Fee-fishing facility allowed:
The operator of an aquaculture facility may also operate a

fee-fishing facility under the terms applicable to fee-fishing
facilities in Section R58-17-18, provided the fee-fishing facility
is located at the site of the aquaculture facility, contains only
those species authorized on the COR for the aquaculture facility,
and this activity is listed on the COR for the aquaculture facility.

(D)  Receipts required:
Any sale, shipment or transfer of live fish from an

aquaculture facility must be accompanied by a receipt with
documentation of the source and destination.  A receipt book
will be provided by the Department upon request.  Copies of all
receipts will be submitted to the Department and will serve as
the annual report of sales.  The receipt book is to be used for in-
state sales or transfers, and will contain the following
information:

(1)  Names, addresses, phone numbers, COR numbers,
COR expiration dates, fish health approval numbers and
expiration dates of sources.

(2)  Number and weight being shipped, by species.
(3)  Names, addresses and phone numbers of destinations.
(4)  COR numbers and COR expiration dates for

destinations (for in-state transfers only).
(5)  Dates of transactions.
(6)  Signature of seller.
(E)  Annual reports required:
Annual reports of all sales, transfers, and purchases must

be submitted to the Department as part of the COR renewal
process, pursuant to Subsection R58-17-8(B)(2). A report form
for all purchases or transfers into a facility will be provided by
the Department.

(1)  For all purchases, this report will contain the following
information:

(a)  Names, addresses, phone numbers, COR numbers and
fish health approval numbers of sources.

(b)  Number and weight by species.
(c)  Names, addresses, phone numbers, COR numbers of

the destinations.
(d)  Dates of transactions.
(2)  For all sales or transfers, copies of the receipt book

transactions pursuant to R58-17-17(D), will be submitted to the
Department.

(3)  The records and reports must be submitted to the
Department by January 31 each year and must be received
before a COR will be renewed.

(F)  Fees assessed:
A COR for an aquaculture facility shall be assessed a fee

of $150.00 during application and annually for renewal,
pursuant to Section 4-37-301.  For applicants who renew before
December 31, a discount of $25.00 will be allowed.  The
deadline for COR renewal is January 31.  If the COR renewal
application is not received by February 28, the COR will be no
longer valid and regulatory action shall be initiated pursuant to
R58-17-8(B)(3).

R58-17-18.  Fee-Fishing Facilities.
(A)  COR required:
A COR is required to operate a fee-fishing facility.  A

separate COR is necessary for separate fee-fishing facilities as
defined under "aquaculture facility", Section 4-37-103(2)(a),
regardless of ownership.

(B)  Live sales or transfers prohibited:
The operator of a fee-fishing facility may not sell, donate,

or otherwise transfer live aquatic animals, except that the
approved species may be transferred into the facility from an
approved source.

(C)  Fishing licenses not required:
A fishing license is not required to take aquatic animals
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from a fee-fishing facility.
(D)  Receipts required:
To transport dead aquatic animals away from a fee-fishing

facility, the operator must provide a receipt to the customer
which contains the following information:

(1)  Name, address, COR number, COR expiration date and
phone number of fee-fishing facility.

(2)  Date caught.
(3)  Species and number of fish.
(E)  Annual report required:
The operator of a fee-fishing facility must submit to the

Department an annual report of all live aquatic animals
purchased or acquired during the year.  A report form for all
purchases or transfers into a facility will be provided by the
Department.  This report must contain the following
information:

(1)  Names, addresses, phone numbers, fish health approval
numbers of all sources and/or COR numbers and COR
expiration dates.

(2)  Number and weight by species.
(3)  Dates of sales or transfers.
(4)  Names, addresses, phone numbers, COR numbers and

COR expiration dates of the destinations.
(F)  Fees assessed:
A fee of $30.00 shall be required with the application for

the fee-fishing COR.  This fee shall be required annually with
the reports for COR renewal, pursuant to 4-37-301.  For
applicants who renew before December 31, a discount of $5.00
will be allowed.  The deadline for COR renewal is January 31.
If the COR renewal application is not received by February 28,
the COR will be no longer valid and regulatory action shall be
initiated pursuant to R58-17-8(B)(3).

R58-17-19.  Public Aquaculture, Private Fish Ponds,
Institutional Aquaculture Facilities, Short Term Fishing
Events, Private Stocking and Displays.

Details on the COR and regulatory requirements pursuant
to R58-17-4(2) for operating public aquaculture, private fish
ponds, institutional aquaculture facilities, short term fishing
events, private stocking and displays are found in the code for
Natural Resources, Wildlife Resources, at Rule R657-16 of the
Utah Administrative Code.

R58-17-20.  Classification of Pathogens.
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R156.  Commerce, Occupational and Professional Licensing.
R156-55b.  Electricians Licensing Rules.
R156-55b-101.  Title.

These rules are known as the "Electricians Licensing
Rules".

R156-55b-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 55,

as used in Title 58, Chapter 55 or these rules:
(1)  "Electrical work" as used in Subsection 58-55-

102(8)(a) and in these rules means installation, fabrication or
assembly of equipment or systems included in "Premises
Wiring" as defined in the 1996 edition of the National Electrical
Code, which is hereby adopted and incorporated by reference.
Electrical work includes installation of raceway systems used for
any electrical purpose, and installation of field-assembled
systems such as ice and snow melting, pipe-tracing,
manufactured wiring systems, and the like.  Electrical work does
not include installation of factory-assembled appliances or
machinery that are not part of the premises wiring unless wiring
interconnections external to the equipment are required in the
field, and does not include cable-type wiring that does not pose
a hazard from a shock or fire initiation standpoint as defined in
the National Electrical Code.  Wiring covered by the National
Electrical Code that does not pose a hazard as described above
includes Class 2 wiring as defined in Article 725, Power-
Limited circuits as defined in Article 760 and wiring methods
covered by Chapter 8.  Other wiring, including wiring under 50
volts is subject to licensing requirements.

(2)  "In or out of the immediate presence of the supervising
person" as used in Subsection 58-55-102(14) means that the
apprentice and the supervising electrician may or may not be
within sight of one another, but will still be physically present
on the same project or jobsite.

(3)  "Minor electrical work incidental to a mechanical or
service installation" as used in Subsection 58-55-305(14) means
the electrical work involved in installation, replacement or repair
of appliances or machinery that utilize electrical power.  These
installations do not include modification or repair of "Premises
Wiring" as defined in the National Electrical Code.  Electrical
work is minor and incidental only when wiring is extended no
more than ten feet in length from an outlet or disconnect
provided specifically for the piece of equipment.

(4)  "Residential project" as used in Subsection 58-55-
302(3)(g)(ii) means electrical work performed in residential
dwellings under four stories and will include single family
dwellings, apartment complexes, condominium complexes and
plated subdivisions.

(5)  "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 55, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-55b-501.

(6)  "Work commonly done by unskilled labor" as used in
Subsection 58-55-102(8)(b)(iii) means work such as digging,
sweeping, hammering, carrying, drilling holes, or other tasks
that do not directly involve the installation of raceways,
conductors, cables, wiring devices, overcurrent devices, or
distribution equipment.  Tasks such as handling wire on large
wire pulls or assisting in moving heavy electrical equipment
may utilize unlicensed persons in accordance with Subsections

58-55-102(8)(b)(i) and (ii) when the task is performed in the
immediate presence of and supervised by properly licensed
persons.  Tasks that are normally performed by the skilled labor
of other trades, such as operating heavy equipment, driving,
forming and pouring concrete, welding and erecting structural
steel shall not be considered part of the electrical trade.

R156-55b-103.  Authority.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 55.

R156-55b-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is described in Section R156-1-107.

R156-55b-302a.  Qualifications for Licensure - Examination
Requirements.

(1)  In accordance with Subsection 58-55-302(1)(c)(i), the
following examinations, each consisting of a theory section, a
code section and a practical section, are approved by the
division in collaboration with the board:

(a)  Utah Electrical Licensing Examination for Master
Electricians;

(b)  Utah Electrical Licensing Examination for Master
Residential Electricians;

(c)  Utah Electrical Licensing Examination for Journeyman
Electricians; and

(d)  Utah Electrical Licensing Examination for Residential
Journeyman Electricians.

(2)  The minimum passing score for each section of each
examination is 70%.

(3)  If an applicant passes any one section of the
examination and fails any one or more of the other sections, he
is only required to retake the section of the examination failed.

(4)  Admission to the examination is permitted after the
applicant has completed all requirements for licensure set forth
in Sections R156-55b-302b and R156-55b-302c.

R156-55b-302b.  Qualifications for Licensure - Education
Requirements.

(1)  In accordance with Subsection 58-55-302(f)(i), the
approved electrical training program for licensure as a
residential journeyman electrician consists of:

(a)  a curriculum of electrical study approved by the Utah
Board of Regents or other curriculum that is deemed
substantially equivalent; and

(b)  at least two years of work experience as a licensed
apprentice consistent with Section R156-55b-302c.

(2)  In accordance with Subsection 58-55-302(e)(i), the
approved four year planned training program for licensure as a
journeyman electrician consists of:

(a)  a curriculum of electrical study approved by the Utah
Board of Regents or other curriculum that is deemed
substantially equivalent; and

(b)  at least four years of work experience as a licensed
apprentice consistent with Section R156-55b-302c.

(3)  In accordance with Subsections 58-55-302(c)(ii) and
(iii), an approved course of study for a graduate of an electrical
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trade school is a curriculum of electrical study approved by the
Utah Board of Regents or other curriculum that is deemed
substantially equivalent.

(4)  It shall be the responsibility of the applicant to provide
adequate documentation to establish equivalency.

(5)  In accordance with Subsection 58-55-302(c)(i), an
approved college or university shall be accredited by the
Engineering Accreditation Commission/Accreditation Board for
Engineering and Technology or the Canadian Engineering
Accrediting Board.

R156-55b-302c.  Qualifications for Licensure - Work
Experience.

(1)  In accordance with Subsections 58-55-302(3)(c), (d),
(e) and (f), the practical electrical experience, course of study,
practical experience, planned training program, or electrical
training program shall include on-the-job work experience in the
following categories and approximate percentages:

(a)  50-80% in raceways, boxes and fittings, wire and cable
to include conduit, wireways, cableways and other raceways and
associated fittings, individual conductors and multiconductor
cables, and nonmetallic-sheathed cable;

(b)  10-20% in wire and cable to include individual
conductors and multi-conductor cables;

(c)  5-15% in distribution and utilization equipment to
include transformers, panel boards, switchboards, control
panels, disconnects, motor starters, lighting fixtures, heaters,
appliances, motors, and other distribution and utilizations
equipment; and

(d)  5-15% in specialized work to include grounding,
wiring of systems for sound, data, communications, alarms,
automated systems, generators, batteries, computer equipment,
etc.

(2)  Each year of work experience shall include at least
2000 hours and may be obtained in one or more years.  No more
than one year of work experience may be credited for each 12
month period.

(3)  No credit will be given for work experience performed
illegally.

R156-55b-303.  Renewal Cycle - Procedures.
(1) In accordance with Subsection 58-1-308(1), the renewal

date for the two-year renewal cycle applicable to licensees under
Title 58, Chapter 55 is established by rule in Section R156-1-
308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-55b-304.  Continuing Education.
(1)  In accordance with Subsections 58-1-203(7) and 58-1-

308(3)(b), there is created a continuing education requirement
as a condition for renewal or reinstatement of master,
journeyman, residential master, residential journeyman and
apprentice electrician licenses issued under Title 58, Chapter 55.

(2)  Continuing education shall consist of 16 hours of
course work in each preceding two year period of licensure or
expiration of licensure.

(3)  A minimum of eight hours shall be on the current
edition of the National Electrical Code, as identified in

Subsection R156-56-701(1)(b).
(4)  The licensee is responsible for maintaining competent

records of completed qualified continuing education for a period
of four years after the close of the two year renewal period to
which the records pertain.

(5)  The standards for qualified continuing education are as
follows:

(a)  the content must be relevant to the electrical trade and
consistent with the laws and rules of this state;

(b)  an instructor must either be currently teaching or have
taught courses related to the electrical trade within the preceding
two years for one of the following:

(i)  a trade school, college or university whose electrical
program is approved in accordance with Subsections R156-55b-
302b(1)(a) and (5);

(ii)  a professional association or organization representing
licensed electricians whose program objectives relate to the
electrical trade;

(iii)  the licensing agency of another state; or
(iv)  the Division’s Building Codes Education program.
(6)  Electricians Licensing Board members, acting in their

official capacity as a board member, may attend any continuing
education course at no charge, at any time, for no credit, to
monitor the quality of instruction.

R156-55b-401.  Scope of Practice.
In accordance with Subsection 58-55-308(1), the following

shall apply:
(1)  It shall be the responsibility of the journeyman,

residential journeyman, master or residential master electrician
who is licensed by the division to insure that the work installed
by himself, as well as by any apprentice under his supervision,
is properly installed.  Proper and safe installations shall be the
responsibility of the supervising party or parties.

(2)  An apprentice in a planned training program as set
forth in Subsection 58-55-302(3)(e)(i) may be supervised as a
fourth year apprentice in the fifth and sixth year of
apprenticeship; however, in the seventh and succeeding years of
apprenticeship, he shall be under immediate supervision as set
forth in Subsection 58-55-302(3)(g)(i).

(3)  All other apprentices shall be under immediate
supervision as set forth in Subsection 58-55-302(3)(g).

(4)  For the purposes of Subsections 58-55-102(23), 58-55-
501(14) and 58-55-302(3)(g), apprentices and the licensed
electricians responsible for their supervision shall be employees
of the same contractor, or the employers of the supervising
employees shall have a contractual responsibility for the
performance of both the supervised and supervising employees.
Employees of licensed employee leasing companies who
provide workers under a contract with an electrical contractor
shall be considered to be the employees of the electrical
contractor for the purposes of this rule.

R156-55b-501.  Unprofessional Conduct.
"Unprofessional conduct" includes failure of a licensee to

carry a copy of their current license at all times when
performing electrical work.

KEY:  occupational licensing, licensing, contractors,
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electricians*
June 1, 2000 58-1-106(1)
Notice of Continuation February 18, 1997 58-1-202(1)

58-55-308(1)
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R156.  Commerce, Occupational and Professional Licensing.
R156-56.  Utah Uniform Building Standard Act Rules.
R156-56-101.  Title.

These rules are known as the "Utah Uniform Building
Standard Act Rules".

R156-56-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1, 55 and

56, as used in Title 58, Chapter 56 or these rules:
(1) "Building permit" means, for the purpose of

determining the building permit surcharge under Subsection 58-
56-9(4), a warrant, license or authorization to build or construct
a building or structure or any part thereof.

(2)  "Building permit fee" means, for the purpose of
determining the building permit surcharge under Subsection 58-
56-9(4), fees assessed by an agency of the state or political
subdivision of the state for the issuance of permits for
construction, alteration, remodeling, and repair and installation
including building, electrical, mechanical and plumbing
components.

(3)  "Employed by a local regulator, state regulator or
compliance agency" means, with respect to Subsection 58-56-
9(1), the hiring of services of a qualified inspector whether by
an employer/employee relationship, an independent contractor
relationship, a fee-for-service relationship or any other lawful
arrangement under which the regulating agency purchases the
services of a qualified inspector.

(4)  "Inspector" means a person employed by a local
regulator, state regulator or compliance agency for the purpose
of inspecting building, electrical, plumbing or mechanical
construction, alteration, remodeling, repair or installation in
accordance with the UBC, NEC, IPC and IMC and taking
appropriate action based upon the findings made during
inspection.

(5)  "Permanently affixed to real property" means a
manufactured home or mobile home which has complied with
all of the provisions of Section 59-2-602 at the date possession
of the manufactured home or mobile home is changed from the
dealer to the purchaser.

(6)  "Refuses to establish a method of appeal" means with
respect to Subsection 58-56-8(3), that a compliance agency does
not in fact adopt a formal written method of appealing uniform
building standard matters in accordance with generally
recognized standards of due process; or, that the compliance
agency does not convene an appeals board and render a decision
in the matter within ninety days from the date on which the
appeal is properly filed with the compliance agency.

(7)  "Uniform Building Standards" means the UBC, IMC,
IPC, and NEC as amended and the HUD Code as amended (See
R156-56-701) and NCSBCS.

(8)  "Unprofessional conduct" as defined in Title 58,
Chapter 1 is further defined, in accordance with Subsection 58-
1-203(5), in Section R156-56-502.

R156-56-103.  Authority.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 56.

R156-56-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-56-105.  Board of Appeals.
If the commission is required to act as an appeals board in

accordance with the provisions of Subsection 58-56-8(3), the
following shall regulate the convening and conduct of the
special appeals board:

(1)  If a compliance agency refuses to establish a method
of appeal regarding a uniform building standard issue, the
appealing party may petition the commission to act as the board
of appeals.

(2)  The person making the appeal shall file the request to
convene the commission as an appeals board in accordance with
the requirements for a request for agency action, as set forth in
Subsection 63-46b-3(3)(a) and Section R151-46b-7.  A request
by other means shall not be considered.  Any request received
by the commission or division by any other means shall be
returned to the appellant with appropriate instructions.

(3)  A copy of the final written decision of the compliance
agency interpreting or applying a code which is the subject of
the dispute shall be submitted as an attachment to the request.
If the person making the appeal requests, but does not timely
receive a final written decision, the person shall submit an
affidavit to this effect in lieu of the final written decision.

(4)  The request shall be filed with the division no later
than 30 days following the issuance of the disputed written
decision by the compliance agency.

(5)  The compliance agency shall file a written response to
the request not later than 20 days after the filing of the request.
The request and response shall be provided to the commission
in advance of any hearing in order to properly frame the
disputed issues.

(6)  Except with regard to the time period specified in
Subsection (7), the time periods specified in this section may,
upon a showing of good cause, be modified by the presiding
officer conducting the proceeding.

(7)  The commission shall convene as an appeals board
within 45 days after a request is properly filed.

(8)  Upon the convening of the commission as an appeals
board, the board members shall review the issue to be
considered to determine if a member of the board has a conflict
of interest which would preclude the member from fairly
hearing and deciding the issue.  If it is determined that a conflict
does exist, the member shall be excused from participating in
the proceedings.

(9)  The hearing shall be a formal hearing held in
accordance with the Utah Administrative Procedures Act, Title
63, Chapter 46b.

(10)  Decisions relating to the application and
interpretation of the code made by a compliance agency board
of appeals shall be binding for the specific individual case and
shall not require commission approval.

R156-56-106.  Fees.
In accordance with Subsection 58-56-9(4), on April 30,

July 31, October 31 and January 31 of each year, each agency
of the state and each political subdivision of the state which
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assesses a building permit fee shall file with the division a report
of building fees and surcharge for the immediately preceding
calendar quarter; and, shall remit 80% of the amount of the
surcharge to have been assessed to the division.

R156-56-201.  Building Inspector Licensing Board.
In accordance with Section 58-56-8.5, the board shall be as

follows:
(1)  one member licensed as a Combination Inspector;
(2)  one member licensed as an Inspector who is qualified

in the electrical code;
(3)  one member licensed as an Inspector who is qualified

in the plumbing code;
(4)  one member licensed as an Inspector who is qualified

in the mechanical code; and
(5)  one member shall be from the general public.

R156-56-202.  Advisory Peer Committees Created -
Membership - Duties.

(1)  There is created in accordance with Subsection 58-1-
203(6) and 58-56-5(10)(e), the following committees as
advisory peer committees to the Uniform Building Codes
Commission:

(a)  the Education Advisory Committee consisting of nine
members;

(b)  the Plumbing and Health Advisory Committee
consisting of nine members;

(c)  the Structural Advisory Committee consisting of seven
members;

(d)  the Architectural Advisory Committee consisting of
seven members;

(e)  the Fire Protection Advisory Committee consisting of
seven members;

(f)  the Mechanical Advisory Committee consisting of
seven members; and

(g)  the Electrical Advisory Committee consisting of seven
members.

(2)  The committees shall be appointed and serve in
accordance with Section R156-1-205.  The membership of each
committee shall be made up of individuals who have direct
knowledge or involvement in the area of code involved in the
title of that committee.

(3)  The duties and responsibilities of the committees shall
include:

(a)  review of requests for amendments to the adopted
codes as assigned to each committee by the division with the
collaboration of the commission; and

(b)  submission of recommendations concerning the
requests for amendment.

R156-56-301.  Reserved.
Reserved.

R156-56-302.  Licensure of Inspectors.
In accordance with Subsection 58-56-9(1), the licensee

classifications, scope of work, qualifications for licensure, and
application for license are established as follows:

(1)  License Classifications.  Each inspector employed by
a local regulator, state regulator, compliance agency, or private

agency providing inspection services to a regulator or
compliance agency, shall qualify for licensure and be licensed
by the division in one of the following classifications:

(a)  Combination Inspector; or
(b)  Limited Inspector.
(2)  Scope of Work.  The scope of work permitted under

each inspector classification is as follows:
(a)  Combination Inspector.
(i)  In accordance with the UBC, NEC, IPC, and IMC,

inspect the components of any building, structure or work for
which a standard is provided in the specific edition of the
aforesaid codes adopted under these rules or amendments to
these codes as included in these rules.

(ii)  Determine whether the construction, alteration,
remodeling, repair or installation of all components of any
building, structure or work is in compliance with the adopted
UBC, NEC, IPC, and IMC.

(iii)  After determination of compliance or noncompliance
with the UBC, IPC, NEC and IMC, take appropriate action as
is provided in the aforesaid codes.

(b)  Limited Inspector.
(i)  A Limited Inspector may only conduct activities under

Subsections (ii), (iii) or (iv) for which the Limited Inspector has
maintained current certificates under the UBC, NEC, IPC or
IMC as provided under Subsections R156-56-302(3)(b) and
R156-56-302(2)(c)(ii).

(ii)  Subject to the limitations of Subsection (i), in
accordance with the UBC, NEC, IPC, or IMC, inspect the
components of any building, structure or work for which a
standard is provided in the specific edition of the aforesaid
codes adopted under these rules or amendments to these codes
as included in these rules.

(iii)  Subject to the limitations under Subsection (i),
determine whether the construction, alteration, remodeling,
repair or installation of components of any building, structure or
work is in compliance with the adopted UBC, NEC, IPC, or
IMC.

(iv)  Subject to the limitations under Subsection (i), after
determination of compliance or noncompliance with the UBC,
IPC, NEC or IMC, take appropriate action as is provided in the
aforesaid codes.

(c)  Transitional Provisions.
(i)  A license issued to an inspector trainee which license

is active at the time of this rule change shall remain effective
throughout the term of the original license and shall have
authority as specified under the prior rules in effect on July 1,
1999.  Thereafter, all persons must qualify for licensure under
these rules.

(ii)  An inspector granted a license as a Building Inspector
I, Electrical Inspector I, Plumbing Inspector I, Mechanical
Inspector I, Combination Inspector II - Limited Commercial
Combination, Combination Inspector III, Building Inspector III,
Electrical Inspector III, Plumbing Inspector III or Mechanical
Inspector III under the prior rules, which license is active at the
time of this rule change, shall be issued a replacement license as
a Limited Inspector.

(iii)  The state administered examinations upon which prior
licenses were granted or upon which new limited inspector
licenses may be granted shall be considered as current
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certification until two years after a national organization offers
certification as a residential building inspector, residential
electrical inspector, residential plumbing inspector or residential
mechanical inspector for codes adopted under these rules.  After
the state administered examinations are no longer considered
current certification, licenses may not be granted or renewed
unless the person has obtained current certificates issued by a
national organization.

(3)  Qualifications for Licensure.  The qualifications for
licensure for each inspector classification are as follows:

(a)  Combination Inspector.
Has passed the examination for and maintained as current

the following national certifications for codes adopted under
these rules:

(i)  the "Building Inspector Certification" issued by the
International Conference of Building Officials;

(ii)  the "Electrical Inspector Certification" issued by the
International Conference of Building Officials or the "General
Electrical Certification" issued by the International Association
of Electrical Inspectors;

(iii)  the "Plumbing Inspector Certification" issued by the
International Conference of Building Officials, International
Code Council or the International Association of Plumbing and
Mechanical Officials or the "Commercial Plumbing Inspector
Certification" issued by the International Code Council or
International Association of Plumbing and Mechanical Officials;
and

(iv)  the "Mechanical Inspector Certification" issued by the
International Conference of Building Officials or the
"Commercial Mechanical Inspector Certification" issued by the
International Association of Plumbing and Mechanical Officials.

(b)  Limited Inspector.
Has passed the examination for and maintained as current

one or more of the following national certifications for codes
adopted under these rules, or state administered examinations,
if offered:

(i)  the "Building Inspector Certification" issued by the
International Conference of Building Officials;

(ii)  the "Electrical Inspector Certification" issued by the
International Conference of Building Officials or the "General
Electrical Certification" issued by the International Association
of Electrical Inspectors;

(iii)  the "Plumbing Inspector Certification" issued by the
International Conference of Building Officials, International
Code Council or the International Association of Plumbing and
Mechanical Officials or the "Commercial Plumbing Inspector
Certification" issued by the International Code Council or
International Association of Plumbing and Mechanical Officials;

(iv)  the "Mechanical Inspector Certification" issued by the
International Conference of Building Officials or the
"Commercial Mechanical Inspector Certification" issued by the
International Association of Plumbing and Mechanical Officials;

(v) the "Combination Dwelling Inspector Certification"
issued by the International Conference of Building Officials;

(vi)  the "Limited Commercial Combination Certification"
issued by the International Conference of Building Officials;

(vii)  the "Residential Building Inspector Certification"
issued by the International Conference of Building Officials, or
the "Residential Building Inspector Examination" prepared and

administered under the direction of the Division;
(viii)  the "Residential Electrical Inspector Certification"

issued by the International Conference of Building Officials, or
the "Residential Electrical Examination" prepared and
administered under the direction of the Division;

(ix)  the "Residential Plumbing Inspector Certification"
issued by the International Conference of Building Officials, or
the "Residential Plumbing Inspector Examination" prepared and
administered under the direction of the Division; or

(x)  the "Residential Mechanical Inspector Certification"
issued by the International Conference of Building Officials, or
the "Residential Mechanical Inspector Examination" prepared
and administered under the direction of the Division.

(4)  Application for License.
(a)  An applicant for licensure shall:
(i)  submit an application in a form prescribed by the

division; and
(ii)  pay a fee determined by the department pursuant to

Section 63-38-3.2.

R156-56-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year cycle applicable to licenses under
Title 58, Chapter 56 is established by rule in Section R156-1-
308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-56-501.  Reserved.
Reserved.

R156-56-502.  Unprofessional Conduct - Building Inspectors.
"Unprofessional conduct" includes:
(1)  knowingly failing to inspect or issue correction notices

for code violations which when left uncorrected would
constitute a hazard to the public health and safety and
knowingly failing to require that correction notices are complied
with;

(2)  the use of alcohol or the illegal use of drugs while
performing duties as a building inspector or at any time to the
extent that the inspector is physically or mentally impaired and
unable to effectively perform the duties of an inspector;

(3)  gross negligence in the performance of official duties
as an inspector;

(4)  failure to supervise an inspector trainee for which an
inspector assumes responsibility in accordance with these rules
or in a manner to ensure the public health, safety and welfare;

(5)  the personal use of information or knowingly revealing
information to unauthorized persons when that information has
been obtained by the inspector as a result of their employment,
work, or position as an inspector;

(6)  unlawful acts or acts which are clearly unethical under
generally recognized standards of conduct of an inspector;

(7)  engaging in fraud or knowingly misrepresenting a fact
relating to the performance of duties and responsibilities as an
inspector;

(8)  knowingly failing to require that all plans,
specifications, drawings, documents and reports be stamped by
architects, professional engineers or both as established by law;
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(9)  knowingly failing to report to the Division any act or
omission of a licensee under Title 58, Chapter 55, which when
left uncorrected constitutes a hazard to the public health and
safety;

(10)  knowingly failing to report to the Division unlicensed
practice by persons performing services who are required by law
to be licensed under Title 58, Chapter 55;

(11)  approval of work which materially varies from
approved documents that have been stamped by an architect,
professional engineer or both unless authorized by the licensed
architect, professional engineer or both; and

(12)  failing to produce verification of current licensure and
current certifications for the codes adopted under these rules
upon the request of the Division, any compliance agency, or any
contractor or property owner whose work is being inspected.

R156-56-601.  Modular Unit Construction and Set-up.
Modular construction and set-up shall be as set forth in

accordance with the following:
(1)  Construction shall be in accordance with the building

standards accepted by the state pursuant to Section 58-56-4.
(2)  The inspection of the construction, modification of or

set-up of a modular unit shall be the responsibility of the local
regulator; however, nothing in these rules shall preclude the
local regulator from entering into an agreement with another
qualified person for the inspection of the unit(s) in the
manufacturing facility.

R156-56-602.  Factory Built Housing Dealer Bonds.
(1)  Pursuant to the provisions of Subsection 58-56-

16(2)(c), a factory built housing dealer shall provide a
registration bond issued by a surety acceptable to the Division
in the amount of $50,000.  An acceptable surety is one that is
listed in the Department of Treasury, Fiscal Service, Circular
570, current revision, entitled "Companies Holding Certificates
of Authority as Acceptable Sureties on Federal Bonds and as
Acceptable Reinsuring Companies".

(2)  The coverage of the registration bond shall include
losses which may occur as the result of the factory built housing
dealer’s violation of the unprofessional or unlawful provisions
contained in Title 58, Chapters 1 and 56.

R156-56-701.  Specific Editions of Uniform Building
Standards.

(1)  In accordance with Subsection 58-56-4(3), the
following Uniform Building Standards are hereby incorporated
by reference and adopted as the building standard editions to be
applied to construction in the state:

(a)  the 1997 edition of the Uniform Building Code (UBC)
promulgated by the International Conference of Building
Officials (ICBO);

(b)  the 1999 edition of the National Electrical Code (NEC)
promulgated by the National Fire Protection Association, to
become effective January 1, 2000;

(c)  the 2000 edition of the International Plumbing Code
(IPC) promulgated by the International Code Council, to
become effective January 1, 2001;

(d)  the 1998 ICC edition of the International Mechanical
Code (IMC), as published and promulgated by the International

Code Council (ICC);
(e)  subject to the provisions of Subsection (4), the Federal

Manufactured Housing Construction and Safety Standards Act
(HUD Code) as promulgated by the Department of Housing and
Urban Development and published in the Federal Register as set
forth in 24 CFR parts 3280 and 3282 as revised April 1, 1990;
and

(f)  subject to the provisions of Subsection (4), the 1994
edition of NCSBCS A225.1 Manufactured Home Installations
promulgated by the National Conference of States on Building
Codes and Standards (NCSBCS).

(2)  Amendments adopted by rule to prior editions of the
Uniform Building Standards shall remain in effect until
specifically amended or repealed.

(3)  The manufacturer, dealer or homeowner shall be
permitted to design for unusual installation of a manufactured
home not provided for in the manufacturer’s standard
installation instruction or NCSBCS/ANSI 225.1, Manufactured
Home Installations, provided the design is approved in writing
by a professional engineer or architect licensed in Utah.
Guidelines for Manufactured Housing Installation as
promulgated by the International Conference of Building
Officials may be used as a reference guide.

(4)  Pursuant to the Federal Manufactured Home
Construction and Safety Standards Section 604(d), a
manufactured home may be installed in the state of Utah which
does not meet the local snow load requirements as specified in
Subsection R156-56-704; however all such homes which fail to
meet the standards of Subsection R156-56-704 shall have a
protective structure built over the home which meets the
Uniform Building Code and the snow load requirements under
Subsection R156-56-704.

R156-56-702.  Commission Override of the Division.
(1)  In the event that the director of the division rules

contrary to the recommendation of the commission with respect
to the provisions of Subsection 58-56-7(8), the director shall
present his action and the basis for that action at the
commission’s next meeting or at a special meeting called by
either the division or the commission.

(2)  The commission may override the division’s action by
a two-thirds vote which equals eight votes.

(3)  In the event of a vacancy on the commission, a vote of
a minimum of two-thirds of the existing commissioners must be
obtained to override the division.

R156-56-703.  Code Amendments.
In accordance with Subsection 58-56-7(1), the procedure

and manner under which requests for amendments to codes shall
be filed with the division and recommended or declined for
adoption are as follows:

(1)  All requests for amendments to any of the uniform
building standards shall be submitted to the division on forms
specifically prepared by the division for that purpose.

(2)  The processing of requests for code amendments shall
be in accordance with division policies and procedures.

R156-56-704.  Statewide Amendments to the UBC.
The following are adopted as amendments to the UBC to
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be applicable statewide:
(1)  Chapter 1, Section 101.3 is amended by adding the

following paragraph:
"The appendix chapters of this code are approved for

adoption in each political subdivision of the State provided that
each said political subdivision shall furnish to the Division a list
of adopted chapters of the appendix to be kept on file.  Where
this code is not adopted by any political subdivision, the use of
the appendix chapters shall be as determined by the Division
with the concurrence of the Commission".

(2)  Chapter 1, Section 104.1 is amended as follows:
"There is hereby established in each political subdivision

of the state a code enforcement agency which shall be under the
administrative and operational control of the building official.
The building official shall be appointed by the local regulator.
If the local regulator fails to appoint a building official, the
Director of the Division of Occupational and Professional
Licensing with the Commission shall appoint one".

(3)  Chapter 1, Section 109.1 is amended by replacing the
exception with the following:

EXCEPTION:  Group R, Division 3 and Group U
Occupancies; provided local jurisdictions may require a
certificate of occupancy for Group R, Division 3 occupancies.

(4)  Chapter 3, Section 305.1 is amended as follows:
The following exception is added at the end of the section:
EXCEPTION: Areas used for day care purposes may be

located in a Group R, Division 3 occupancy provided the
building substantially complies with the requirements for a
dwelling unit and under all of the following conditions:

1. Compliance with the Utah Fire Prevention Board Rules
(R710-8) for Family Day Care;

2. Use is approved by the State Department of Health as a
Residential Certificate Child Care (R430-50) or licensed as a
Family Child Care (R430-90); and

3. Compliance with all zoning regulations of the local
regulator.

(5)  Chapter 3, Section 305.2.3 is amended as follows:
The following section is added after the title of Section

305.2.3 Special Provisions:
305.2.3.1 Kindergarten, first- or second-grade pupils.
Delete in its entirety the last paragraph of Section 305.2.3

which reads "Stages and platforms shall be construed in
accordance with Chapter 4.  For attic space partitions and draft
stops, see Section 708".

(6)  Chapter 3, Section 305.2.3.3 is added as follows:
305.2.3.3 Other.  Stages and platforms shall be constructed

in accordance with Chapter 4.  For attic space partitions and
draft stops, see Section 708.

(7)  Chapter 9, Section 310.7 is deleted and replaced with
the following:

310.7 An efficiency dwelling unit shall conform to the
requirements of the code except as herein provided:

1.  A single occupancy unit shall have a habitable room of
not less than 165 square feet (15.3 m2) and a total floor area of
not less than 200 square feet (18.6 m2).  An additional 100
square feet (9.3 m2) of superficial floor space shall be added for
each additional occupant.

2.  The unit shall be provided with a kitchen sink, cooking
appliance, and refrigeration facility, each having a clear working

space of not less than 30 inches (762 mm) in front.  Light and
ventilation conforming to the code shall be provided.

3.  The unit shall be provided with a separate bathroom
containing a water closet, lavatory and bathtub or shower.

4.  When the unit is required to have a fire sprinkler
system, the unit shall have at least one sprinkler head in every
room and closet.

(8)  Chapter 9, Section 904.1.1. is amended to add a fifth
paragraph as follows:

Section 904.1.1. General; Protection against backflow shall
be provided per Section 608.16.4 of the International Plumbing
Code.

(9)  Chapter 10, Section 1004.3.4.3.2.1, Doors is amended
by renumbering the existing exception as No. 1 and adding
Exception 2. as follows:

2.  In Group E-1 and E-2 occupancies that are fully
protected by an approved fire sprinkler system, the door closers
may be of the friction hold open type on classrooms only.  In
non-sprinkled E-1 and E-2 occupancies, classroom doors shall
be held open only by a magnetic hold open device.

(10)  Chapter 10, Section 1003.3.3.6 is amended by adding
an exception to the third paragraph as follows:

Exception:  Handrails serving an individual unit in a Group
R, Division 1 or Division 3 Occupancy may have either a
circular cross section with a diameter of 1 1/4 inches (32 mm)
to 2 inches (51 mm), or a non-circular cross section with a
perimeter dimension of at least 4 inches (102 mm) but not more
than 6 5/8 inches (168 mm) and a largest cross sectional
dimension not exceeding 3 1/4 inches (83 mm).  The perimeter
on non-circular cross sections shall be measured from one side
of the cross section, 2 inches (51 mm) down from the top or
crown.

An indentation is required on both sides of non-circular
handrail cross sections.  This indentation must be in the area of
the sides between 5/8 inch (16 mm) and 1 1/2 inches (38 mm)
down from the top or crown of the cross section.  The
indentation shall be a minimum of 1/4 inch (6 mm) deep on
each side and shall be at least 1/2 inch (13 mm) high.

Edges within the handgrip shall have a minimum radius of
1/16 inch (2 mm).  The handrail surface shall be smooth with no
cusps so as to avoid catching clothing or skin.

(11)  Chapter 11, Section 1103.1.9.3 is amended as
follows:

The following is added as Exception 6.:
6.  When a change of use in the building or portion of the

building results in multi-unit dwellings as defined in this
section, only 20% of the dwelling units need to be Type B
dwelling units.  These dwelling units may be located on any
floor of the building provided with an accessible route.  Two
percent, but not less than one, of the dwelling units, shall be
Type A dwelling units.

(12)  Chapter 16, Section 1612.3.2, Exception 2 is
amended to read as follows:

2.  Snow loads over 30 psf may be reduced in accordance
with Section 1630.1.1, Item 3 (amended), and snow loads 30 psf
or less need not be combined with seismic.

(13)  Chapter 16, Section 1630.1.1, Item 3 is amended as
follows:

3.  Design snow loads of 30 psf or less need not be
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included.  Where the snow load exceeds 30 psf, the snow load
shall be included.  The snow load shall be adjusted in
accordance with the following formula:  Ws = (0.25 + 0.025(A-
5))Pf

WHERE:  Ws = Weight of snow to be included in seismic
calculations;

A = Elevation above sea level at the location of the
structure in question (ft/1000);

Pf = Design roof snow load, psf.
(14)  Chapter 18, Section 1806 is amended by revising the

section heading as follows:
Section 1806 Footings and Foundations.
(15)  Chapter 18, Section 1806.6.1 is amended by adding

the following exception at the end of that section:
Exception: When anchor bolt spacing does not exceed 32

inches on center.
(16)  Chapter 18, Section 1806.11 is added as follows:
1806.11 Empirical foundation design. Group R, Division

3 occupancies three stories or less in height, and Group U
occupancies, which are constructed in accordance with Section
2320, or with other methods employing repetitive wood-frame
construction or repetitive cold-formed steel structural member
construction, may have foundations constructed in accordance
with Table 18-I-D.
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(17)  Chapter 23, Section 2316.2, Item 6 is amended by
adding footnote 3, reference from "two months", to read as
follows:

(6)  When the accumulated duration of the full maximum
load during the life of the member does not exceed the period
indicated below, the values may be increased in the tables as
follows:

3 as for snow below 5000 feet elevation.
(18)  Chapter 23, Section 2307 is amended by adding

exception 5 as follows:
5.  Veneer of brick or stone applied as specified in Section

1403.6 may be supported on structural glued-laminated timber
or laminated veneer lumber provided that the beam be designed
to limit the dead load deflection to 1/800 of the span and the
total load deflection to 1/600 of the span with due consideration
given for shrinkage and creep.  The beam shall be protected
from exposure to weather as required for dwelling under Section
1402.1.

(19)  Chapter 34, Section 3403.2 is amended as follows:
The following is added after the exceptions:
Buildings constructed prior to 1975 with parapet walls,

cornices, spires, towers, tanks, signs, statuary and other
appendages shall have such appendages evaluated by a licensed
engineer to determine resistance to design loads specified in this
code when said building is undergoing reroofing, or alteration
of or repair to said feature.

EXCEPTION:  Group R-3 and U occupancies.
Original plans and/or structural calculations may be

utilized to demonstrate that the parapets or appendages are
structurally adequate.  When found to be deficient because of
design or deteriorated condition, the engineer shall prepare
specific recommendations to anchor, brace, reinforce or remove
the deficient feature.

The maximum height of an unreinforced masonry parapet
above the level of diaphragm tension anchors or above the
parapet braces shall not exceed one and one-half times the
thickness of the parapet wall.  The parapet height may be a
maximum of two and one-half times its thickness in other than
Seismic Zones Nos. 3 and 4.  If the required parapet height
exceeds this maximum height, a bracing system designed for the
forces specified in Table 16-0 for walls shall support the top of
the parapet.  When positive diaphragm connections are absent,
tension roof anchors are required.  Approved alternate methods
of equivalent strength will be considered when accompanied by
engineer sealed drawings, details and calculations.

(20)  Appendix Chapter 3, Division IV, Requirements for
Group R, Division 4 Occupancies, is adopted as a part of the
UBC and incorporated by reference.

(21)  Appendix Chapter 11, Division I, Site Accessibility,
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is adopted as a part of the UBC and incorporated by reference.
(22)  Appendix Chapter 11, Division II, Accessibility For

Existing Buildings, is adopted as a part of the UBC and
incorporated by reference.

(23)  Appendix Chapter 13, Energy Conservation in New
Building Construction, is adopted as a part of the UBC and
incorporated by reference.

(24)  Appendix Chapter 13, Section 1302.2 is amended as
follows:

In order to comply with the purpose of this appendix, low-
rise residential buildings shall be designed to comply with the
requirements of the Model Energy Code promulgated jointly by
the International Conference of Building Code Officials (ICBO);
the Southern Building Code Congress International, Inc.
(SBCCI); the Building Officials and Code Administrators
International, Inc. (BOCA); and the National Conference of
States on Building Codes and Standards, dated 1995.
Commercial and high-rise residential buildings shall be
designed to comply with the requirements of the Energy Code
for Commercial and High-Rise Residential Building, which is
a codification of ASHRAE/IES Standard 90.1 - 1989, Energy
Efficient Design of New Buildings except Low-Rise Residential
Buildings.

(25)  The Model Energy Code is amended as follows:
Section 502.2.1 Walls is amended as follows:
Equation 1 shall be used to determine acceptable

combinations to meet this requirement, and when metal studs
are used, Uw-values shall be those calculated using appropriate
correction factors for thermal bridging of insulation as published
in Section 8 of RS-1; or calculated using ASHRAE RS-4
approved methodology for either serial or parallel path thermal
transfer; or U-values compiled in Table 8-Y of the "User’s
Manual" for ASHRAE/IES Standard 90.1-1989, which is hereby
incorporated by reference and which shall be available at all
offices issuing building permits or the Division of Occupational
and Professional Licensing or insertion in the Model Energy
Code.

Simplified prescriptive maps, tables or other compliance
aids, manuals or computer programs as may be supplied by
DOE/Pacific Northwest Laboratory or others, when certified by
the state or its agencies, may be used to demonstrate energy
code compliance.

ASHRAE/IES Standard 90.1-1989 is amended as follows:
Section 101.3.1.2 Exceptions:
(4)  The building official may approve designs which do

not fully conform with all of the requirements of this code where
in the opinion of the building official full compliance is
physically impossible and/or economically impractical.

(26)  Appendix Chapter 16, Division I, Snow Load Design
is adopted and incorporated by reference.

(27)  Appendix Chapter 16, Division I, Section 1639 is
amended as follows:

The ground snow load, Pg, to be used in the determination
of design snow loads for buildings and other structures shall be
determined by using the following formula:  Pg = (Po

2 + S2(A-
Ao)

2)1/2 for A greater than Ao and Pg = Po for A less than = Ao

WHERE:
Pg = Ground snow load at a given elevation (psf)
Po = Base ground snow load (psf) from Table A-16-C

S = Change in ground snow load with elevation (psf/1000
ft), from Table A-16-C

A = Elevation above sea level at the location for which
snow load is being determined (ft/1000)

Ao = Asymptote and zero ground snow axis intercept
(ft/1000) from Table A-16-C

The ground snow load, Pg, may be adjusted by the building
official when a licensed engineer or architect submits data
substantiating the adjustments.  A record of such action together
with the substantiating data shall be provided to the division for
a permanent record.  The building official may round the snow
load to the nearest 5 psf.
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(28)  Appendix Chapter 29, Minimum Plumbing Facilities,
is adopted as a part of the UBC and incorporated by reference.

(29)  Appendix Chapter 29 is amended as follows:
The following is added as footnote 7:
7.  When provided, there shall be an equal number of

diaper changing facilities for men as for women.
(30)  Appendix Chapter 30, Elevators, Dumbwaiters,

Escalators and Moving Walks, is adopted as a part of the UBC
and incorporated by reference.

(31)  Appendix Chapter 30, Section 3010 is deleted and
replaced with the following:

Section 3010 Definitions. ANSI CODE is the ASME/ANSI
A17.1-1996 with Supplements A17.1a-1997, Safety Code for
Elevators and Escalators, and American National Standard
Published by the American Society of Mechanical Engineers.

(32)  Appendix Chapter 30, Section 3012 is deleted and
replaced with the following:

Section 3012 ANSI CODE ADOPTED. New elevators,
dumbwaiters, escalators and moving walks and major alterations
to such conveyances and the installation thereof shall conform
to the requirements of the American National Standards Institute
ASME/ANSI A17.1-1996 Safety Code for Elevators and
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Escalators, including Supplements A17.1a-1997, published by
the American Society of Mechanical Engineers. Elevators and
escalators that are remodeled or upgraded shall conform with
ASME/ANSI A17.3-1996, Safety Code for Existing Elevators
and Escalators, published by the American Society of
Mechanical Engineers.

(33)  Appendix Chapter 30, Section 3012 is amended as
follows:

The following is added at the end of Section 3012:
Exceptions to ANSI/ASME A17.1:
(1)  Delete Rule 102.2(c)(3); and
(2)  Rule 102.2(c)(4) shall apply to all elevators except

hydraulic elevators with 50 feet of travel or less.
(34)  Chapter 9-1 of the UBC Standards is amended as

follows:
Replace the current Uniform Building Code Standard 9-1

(NFPA-13, 1991 edition) with the fire sprinkler standard,
NFPA-13, 1996 edition.

(35)  Chapter 9-3 of the UBC Standards is amended as
follows:

Replace the current Uniform Building Code Standard 9-3
(NFPA-13R, 1989 edition) with the fire sprinkler standard,
NFPA-13R, 1996 edition.

R156-56-705.  Local Amendments to the UBC.
The following are adopted as amendments to the UBC to

be applicable to the following jurisdictions:
(1)  Beaver County:
Appendix Chapter 3, Division II is adopted.
(2)  City of Farmington:
Section 904.2.10 is adopted as follows:
904.2.10 Group R, Division 3 Occupancies.  An automatic

sprinkler system shall be installed throughout every dwelling in
accordance with NFPA 13-D, when any of the following
conditions are present:

1.  The structure is over two stories high, as defined by the
building code;

2.  The nearest point of structure is more than 150 feet from
the public way;

3.  The floor area of all stories is over 5,000 square feet
(excluding from the calculation the area of the basement and/or
garage); or

4. The structure is located on a street constructed after
March 1, 2000 that has a gradient over 12% and, during fire
department response, access to the structure will be gained by
using such street.  (If the access is intended to be from a
direction where the steep gradient is not used, as determined b
the Chief, this criteria shall not apply).

Such sprinkler system shall be installed in basements, but
need not be installed in garages, under eves or in enclosed attic
spaces, unless required by the Chief.

(3)  Heber City Corporation:
Appendix Chapter 33 is adopted.
(4)  Murray City Corporation:
Appendix Chapter 3 Division II, Appendix Chapter 31

Division III, and Appendix Chapter 33 are adopted.
(5)  City of North Salt Lake:
Appendix Chapter 3, except Section 332, Appendix

Chapter 9, Appendix Chapter 12, Division I, Appendix Chapter

15, Appendix Chapter 31, Division II and III and Appendix
Chapter 33 are adopted.

(6)  City of Orem:
Appendix Chapter 3, Division I, Appendix Chapter 3,

Division II, Appendix Chapter 31, Division III, and Appendix
Chapter 33 are adopted.

(7)  Park City Corporation:
(a)  Chapter 9, Section 904.2.1 is amended by adding the

following sections:
904.2.1.1  All new construction having more than 6,000

square feet on any one floor, except R-3 occupancy.
904.2.1.2  All new construction having more than two (2)

stories, except R-3 occupancy.
904.2.1.3  All new construction having three (3) or more

dwelling units, including units rented or leased, and including
condominiums or other separate ownership.

904.2.1.4  All new construction in the Historic Commercial
Business zone district, regardless of occupancy.

904.2.1.5  All new construction and buildings in the
General Commercial zone district where there are side yard
setbacks or where one or more side yard setbacks is less than
two and one half (2.5) feet per story of height.

904.2.1.6  All existing building within the Historic District
Commercial Business zone by August 15, 1996.

(b)  Chapter 15, Table No. 15-A.  The following is added
as footnote 5:

5 Wood roof covering is prohibited in areas with a
combined rating of more than 11 using the following tables with
a score of 9 for weather factors.
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(c)  Chapter 33, Section 3306.2 is amended as follows:
Omit paragraph 1 and add a period after the word

"excavation" in the third line of paragraph 2 and omit "nor
exempt any excavation having an unsupported height greater
than 5 feet after the completion of such structure".  Delete
paragraphs 8 and 9.  Re-number the sections and add a new
paragraph 7 requiring a permit for removal of substantial
vegetation, shrubs, trees and stabilizing grass, but not to include
weeds.

(d)  Appendix Chapter 3 Division II, Chapter 4 Division II,
Chapter 12 Division II, Chapter 13, Chapter 15, Chapter 30,
Chapter 31 Division I and Chapter 33 are adopted.

(8)  Salt Lake County:
Chapter 15, Chapter 16, Division III, Chapter 31, Division

II, Chapter 31, Division III and Chapter 33 are adopted.
(9)  City of St. George:
Appendix Chapter 3 and Appendix Chapter 33 are adopted.
(10)  Sandy City:
Chapter 9, Section 904.2 is amended as follows:
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An automatic fire sprinkler system shall be installed in all
occupancies where the required fire flow exceeds 2,000 gallons
per minute based on Table A-III-A-1 of the 1994 Uniform Fire
Code.

Exception: Automatic fire sprinklers are not required in
buildings used solely for worship, Group R, Division 3 and
Group U occupancies.

(11)  Summit County:
(a)  Appendix Chapter 33 is adopted.
(b)  Chapter 9, Section 904.2 is amended to include:
1.  All new construction having more than 6,000 square

feet on any one floor, except R-3 and U occupancies.
2.  All new construction having more than two (2) stories,

except R-3 and U occupancies.
3.  All new construction having three (3) or more dwelling

units, including units rented or leased and including
condominiums or other separate ownership.

4.  All newly constructed structures used as dwelling units
in a multi-unit structure shall have at least an one hour fire
resistive separation between units.

(12)  Washington City:
Appendix Chapter 33 is adopted.
(13)  City of West Jordan:
Appendix Chapter 3, Division II, Appendix Chapter 4,

Division II, Appendix Chapter 13 and Appendix Chapter 33 are
adopted.

R156-56-706.  Statewide Amendments to the NEC.
The following are adopted as amendments to the NEC to be

applicable statewide:
(1)  Section 250-104(b) is deleted and replaced with the

following:
Section 250-104(b) Metal Gas Piping.  Each above ground

portion of a gas piping system upstream from the equipment
shutoff valve shall be electrically continuous and bonded to the
grounding electrode system.

The bonding jumper shall be sized in accordance with
Table 250-122 using the rating of the circuit that may energize
the piping.  The equipment grounding conductor for the circuit
that may energize the piping shall be permitted to serve as the
bonding means.  Where the circuit that may energize the piping
cannot be identified or where the bonding jumper is exposed to
physical damage, the minimum size bonding jumper shall be
No. 8 solid copper.

R156-56-707.  Statewide Amendments to the IPC.
The following are adopted as amendments to the IPC to be

applicable statewide:
(1)  Section 103.1 is deleted in its entirety.
(2)  Section 103.2 is deleted in its entirety.
(3)  Section 103.3 is deleted in its entirety.
(4)  Section 103.4 is deleted in its entirety.
(5)  Section 103.5 is renumbered as Section 103.1.
(6)  Section 107.1.1 is deleted in its entirety.
(7)  Section 109 is retitled as "Board of Appeal".
(8)  Section 109.1 is deleted and replaced with the

following:
109.1 General. In order to hear and decide appeals of

orders, decisions or determinations made by the code official

relative to the application and interpretation of this code, there
shall be and is hereby created a local board of appeals consisting
of members who are qualified by experience and training to pass
on matters pertaining to building construction and who are not
employees of the jurisdiction.  The code official shall be an ex
officio member of and shall act as secretary to said board but
shall have no vote on any matter before the board.  The board of
appeals shall be appointed by the governing body and shall hold
office at its pleasure.  The board shall adopt rules of procedure
for conducting its business, and shall render all decisions and
finding in writing to the appellant with a duplicate copy to the
code official.

(9)  Sections 109.2 through 109.7 are deleted in their
entirety.

(10)  In Section 202, the definition for "Backflow
Backpressure, Low Head" is deleted in its entirety.

(11)  In Section 202, the definition for "Backsiphonage" is
deleted and replaced with the following:

Backsiphonage. The backflow of potentially contaminated,
polluted or used water into the potable water system as a result
of the pressure in the potable water system falling below
atmospheric pressure of the plumbing fixtures, pools, tanks or
vats connected to the potable water distribution piping.

(12)  In Section 202, the following definition is added:
Certified Backflow Preventer Assembly Tester. A person

who has shown competence to test Backflow prevention
assemblies to the satisfaction of the authority having jurisdiction
under Subsection 19-4-104(4), Utah Code Ann. (1953), as
amended.

(13)  In Section 202, the definition for "Cross Connection"
is deleted and replaced with the following:

Cross Connection. Any physical connection or potential
connection or arrangement between two otherwise separate
piping systems, one of which contains potable water and the
other either water of unknown or questionable safety or steam,
gas or chemical, whereby there exists the possibility for flow
from one system to the other, with the direction of flow
depending on the pressure differential between the two systems
(see "Backflow").

(14)  In Section 202, the following definition is added:
Heat Exchanger (Potable Water). A device to transfer heat

between two physically separated fluids (liquid or steam), one
of which is potable water.

(15)  In Section 202, the definition for "Potable Water" is
deleted and replaced with the following:

Potable Water. Water free from impurities present in
amounts sufficient to cause disease or harmful physiological
effects and conforming to the Titles 19-4 and 19-5, Utah Code
Ann. (1953), as amended and the regulations of the public
health authority having jurisdiction.

(16)  In Section 202, the definition for "Water Heater" is
deleted and replaced with the following:

Water Heater. A closed vessel in which water is heated by
the combustion of fuels or electricity and is withdrawn for use
external to the system at pressures not exceeding 160 psig (1100
kPa (gage)), including the apparatus by which heat is generated,
and all controls and devices necessary to prevent water
temperatures from exceeding 210 degrees Fahrenheit (99
degrees Celsius).
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(17)  Section 305.10 is added as follows:
Section 305.10 Improper Connections. No drain, waste, or

vent piping shall be drilled and tapped for the purpose of
making connections.

(18)  Section 312.9 is deleted in its entirety and replaced
with the following:

312.9 Backflow assembly testing.  The premise owner or
his designee shall have backflow prevention assemblies
operation tested at the time of installation, repair and relocation
and at least on an annual basis thereafter, or more frequently as
required by the authority having jurisdiction.  Testing shall be
performed by a Certified Backflow Preventer Assembly Tester.
The assemblies that are subject to this paragraph are the Spill
Resistant Vacuum Breaker, the Pressure Vacuum Breaker
Assembly, the Double Check Backflow Prevention Assembly,
the Double Check Detector Assembly Backflow Preventer, the
Reduced Pressure Principle Backflow Preventer, and Reduced
Pressure Detector Assembly, and the spring loaded check valve
assembly described in Section 608.16.4.

(19)  Section 403.1 is deleted and replaced with the
following:

403.1 Minimum number of fixtures. Plumbing fixtures
shall be provided for the type of occupancy and in the minimum
number shown in Appendix Chapter 29, Uniform Building
Code.

(20)  Table 403.1 is deleted in its entirety.
(21)  Section 403.2 is deleted and replaced with the

following:
403.2 Hand sink location. Hand sinks in commercial food

establishments shall be located accessible to food preparation
areas, food service areas, dishwashing areas, and toilet rooms in
accordance with Rule R392-100, Utah Administrative Code.
Hand sinks in child care facilities shall be installed in
accordance with R430-100-21, Utah Administrative Code.

(22)  Sections 403.4, 403.5 and 403.6 are deleted in their
entirety.

(23)  Section 412.5 is added as follows:
412.5 Public toilet rooms. All public toilet rooms shall be

equipped with at least one of the following:
1.  one floor drain with a wall mounted hose bibb;
2.  one floor drain with a deep seal trap; or
3.  at least one emergency floor drain with trap primer.
(24)  Section 418.1 is deleted and replaced with the

following:
418.1 Approval. Sinks shall conform to ANSI Z124.6,

ASME A112.19.1, ASME A112.19.2, ASME A112.19.3,
ASME A112.19.4, ASME A112.19.9, CSA B45.1, CSA B45.2,
CSA B45.3, CSA B45.4 or NSF 2.

(25)  Section 502.6 is deleted and replaced with the
following:

502.6 Water Heater Seismic Bracing.  Water heaters shall
be anchored or strapped in the upper third of the appliance to
resist a horizontal force equal to one third the operating weight
of the water heater, acting in any horizontal direction, or in
accordance with the appliance manufacturers recommendations.

(26)  Section 504.7.1 is amended as follows:
The measurement of "3/4 inch" in the last sentence of the

paragraph is replaced with the measurement "1 1/2 inch".
(27)  Section 602.3 is deleted and replaced with the

following:
602.3 Individual water supply. Where a potable public

water supply is not available, individual sources of potable
water supply shall be utilized provided that the source has been
developed in accordance with Sections 73-3-1 and 73-3-25,
Utah Code Ann. (1953), as amended, as administered by the
Department of Natural Resources, Division of Water Rights.  In
addition, the quality of the water shall be approved by the local
health department having jurisdiction. The source shall supply
sufficient quantity of water to comply with the requirements of
this chapter.

(28)  Sections 602.3.1, 602.3.2, 602.3.3, 602.3.4, 602.3.5
and 602.3.5.1 are deleted in their entirety.

(29)  Section 604.4.1 is added as follows:
604.4.1 Metering faucets. Self closing or metering faucets

shall provide a flow of water for at least 15 seconds without the
need to reactivate the faucet.

(30)  Section 606.2 is deleted and replaced with the
following:

606.2 Location of shutoff valves. Shutoff valves shall be
installed in the following locations:

1.  On the fixture supply to each plumbing fixture.
Exceptions:
A.  bath tubs and showers.
B.  in individual guest rooms that are provided with unit

shutoff valves in hotels, motels, boarding houses and similar
occupancies.

2.  On the water supply pipe to each appliance or
mechanical equipment.

(31)  Section 606.5 is deleted and replaced with the
following:

606.5 Water pressure booster systems. Water pressure
booster systems shall be provided as required by Section
606.5.1 through 606.5.11.

(32)  Section 606.5.11 is added as follows:
606.5.11 Prohibited installation. In no case shall a booster

pump be allowed that will lower the pressure in the public main
to less than 20 psi.

(33)  In Section 608.1, the following sentence is added at
the end of the paragraph:

Connection without an air gap between potable water
piping and sewer-connected waste shall not exist under any
condition.

(34)  Table 608.1 is deleted and replaced with the
following:
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������������������������������������������F��6KDOO�QRW�EH
���������������������������������������������LQVWDOOHG�EHORZ
���������������������������������������������JURXQG�RU�LQ�D
���������������������������������������������YDXOW�RU�SLW�
������������������������������������������G��6KDOO�EH�LQVWDOOHG
���������������������������������������������LQ�D�YHUWLFDO
���������������������������������������������SRVLWLRQ�RQO\�

6SLOO��������+LJK�RU�����%DFNVLSKRQDJH����D��6KDOO�QRW�EH
5HVLVWDQW������/RZ���������������������������LQVWDOOHG�LQ�DQ
9DFXXP���������������������������������������DUHD�WKDW�FRXOG
%UHDNHU��������������������������������������EH�VXEMHFWHG�WR
�$66(����������������������������������������EDFNSUHVVXUH�RU
86&�)&&&+5�����������������������������������EDFN�GUDLQDJH
���������������������������������������������FRQGLWLRQV�
������������������������������������������E��6KDOO�EH�LQVWDOOHG
���������������������������������������������D�PLQLPXP�RI��
���������������������������������������������LQFKHV�DERYH�DOO
���������������������������������������������GRZQVWUHDP�SLSLQJ
���������������������������������������������DQG�WKH�KLJKHVW
���������������������������������������������SRLQW�RI�XVH�
������������������������������������������F��6KDOO�QRW�EH
���������������������������������������������LQVWDOOHG�EHORZ
���������������������������������������������JURXQG�RU�LQ�D
���������������������������������������������YDXOW�RU�SLW�
������������������������������������������G��6KDOO�EH�LQVWDOOHG
���������������������������������������������LQ�D�YHUWLFDO
���������������������������������������������SRVLWLRQ�RQO\�

$WPRVSKHULF��+LJK�RU�����%DFNVLSKRQDJH����D��6KDOO�QRW�EH
9DFXXP���������/RZ���������������������������LQVWDOOHG�LQ�DQ
%UHDNHU��������������������������������������DUHD�WKDW�FRXOG�EH
�$66(����������������������������������������VXEMHFWHG�WR
86&�)&&&+5�����������������������������������EDFNSUHVVXUH�RU�EDFN
&6$�&$1�&6$�%��������������������������������GUDLQDJH�FRQGLWLRQV�
������������������������������������������E��6KDOO�QRW�EH
���������������������������������������������LQVWDOOHG�ZKHUH�LW
���������������������������������������������PD\�EH�VXEMHFWHG�WR
���������������������������������������������FRQWLQXRXV�SUHVVXUH

���������������������������������������������IRU�PRUH�WKDQ���
���������������������������������������������FRQVHFXWLYH�KRXUV
���������������������������������������������DW�DQ\�WLPH�
������������������������������������������F��6KDOO�EH�LQVWDOOHG
���������������������������������������������D�PLQLPXP�RI�VL[
���������������������������������������������LQFKHV�DERYH�DOO
���������������������������������������������GRZQVWUHDP�SLSLQJ
���������������������������������������������DQG�WKH�KLJKHVW
���������������������������������������������SRLQW�RI�XVH�
������������������������������������������G��6KDOO�EH�LQVWDOOHG
���������������������������������������������RQ�WKH�GLVFKDUJH
����������������������������������������������GRZQVWUHDP��VLGH
���������������������������������������������RI�DQ\�YDOYHV�
������������������������������������������H��7KH�$9%�VKDOO�EH
���������������������������������������������LQVWDOOHG�LQ�D
���������������������������������������������YHUWLFDO�SRVLWLRQ
���������������������������������������������RQO\�

*HQHUDO��������������������������������������7KH�DVVHPEO\�RZQHU�
,QVWDOODWLRQ���������������������������������ZKHQ�QHFHVVDU\�
&ULWHULD�������������������������������������VKDOO�SURYLGH
���������������������������������������������GHYLFHV�RU
���������������������������������������������VWUXFWXUHV�WR
���������������������������������������������IDFLOLWDWH�WHVWLQJ�
���������������������������������������������UHSDLU��DQG�RU
���������������������������������������������PDLQWHQDQFH�DQG�WR
���������������������������������������������LQVXUH�WKH�VDIHW\
���������������������������������������������RI�WKH�EDFNIORZ
���������������������������������������������WHFKQLFLDQ�
���������������������������������������������$VVHPEOLHV�VKDOO
���������������������������������������������QRW�EH�LQVWDOOHG
���������������������������������������������PRUH�WKDQ�ILYH�IHHW
���������������������������������������������RII�WKH�IORRU�XQOHVV
���������������������������������������������D�SHUPDQHQW�SODWIRUP
���������������������������������������������LV�LQVWDOOHG�

���������������������������������������������7KH�ERG\�RI�WKH
���������������������������������������������DVVHPEO\�VKDOO�QRW
���������������������������������������������EH�FORVHU�WKDQ���
���������������������������������������������LQFKHV�WR�DQ\�ZDOO�
���������������������������������������������FHLOLQJ�RU
���������������������������������������������LQFXPEUDQFH��DQG
���������������������������������������������VKDOO�EH�DFFHVVLEOH
���������������������������������������������IRU�WHVWLQJ��UHSDLU
���������������������������������������������DQG�RU�PDLQWHQDQFH�

���������������������������������������������,Q�FROG�FOLPDWHV�
���������������������������������������������DVVHPEOLHV�VKDOO�EH
���������������������������������������������SURWHFWHG�IURP
���������������������������������������������IUHH]LQJ�E\�D�PHDQV
���������������������������������������������DFFHSWDEOH�WR�WKH
���������������������������������������������FRGH�RIILFLDO�

���������������������������������������������$VVHPEOLHV�VKDOO
���������������������������������������������EH�PDLQWDLQHG�DV
���������������������������������������������DQ�LQWDFW�DVVHPEO\�

(35)  Table 608.1.1 is added as follows:

7$%/(��������
6SHFLDOW\�%DFNIORZ�'HYLFHV�IRU�ORZ�KD]DUG�XVH�RQO\

�����'HYLFH����������'HJUHH�RI�����$SSOLFDWLRQ�����$SSOLFDEOH
���������������������+D]DUG������������������������6WDQGDUG

$QWLVLSKRQ�W\SH���������/RZ��������%DFNVLSKRQDJH���$66(�����
:DWHU�&ORVHW�)OXVK���������������������������������&6$�&$1�
7DQN�%DOO�&RFN�������������������������������������&6$�%���

'XDO�FKHFN�YDOYH��������/RZ��������%DFNVLSKRQDJH���$66(�����
%DFNIORZ�3UHYHQWHU�����������������RU�%DFNSUHVVXUH
��������������������������������������������

%DFNIORZ�3UHYHQWHU������/RZ��������%DFNVLSKRQDJH���$66(�����
ZLWK�,QWHUPHGLDWH�����5HVLGHQWLDO��RU�%DFNSUHVVXUH�&6$�&$1�
$WPRVSKHULF�9HQW������%RLOHU�����������������������&6$�%����

'XDO�FKHFN�YDOYH��������/RZ��������%DFNVLSKRQDJH���$66(�����
W\SH�%DFNIORZ����������������������RU�%DFNSUHVVXUH
3UHYHQWHU�IRU���������������������������������
&DUERQDWHG�%HYHUDJH
'LVSHQVHUV�3RVW
0L[�7\SH

+RVH�FRQQHFWLRQ���������/RZ��������%DFNVLSKRQDJH���$66(�����
9DFXXP�%UHDNHU�������������������������������������&6$�&$1�
���������������������������������������������������&6$�%����
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9DFXXP�%UHDNHU����������/RZ��������%DFNVLSKRQDJH���$66(�����
:DOO�+\GUDQWV��������������������������������������&6$�&$1�
)URVW�UHVLVWDQW������������������������������������&6$�%������
$XWRPDWLF�'UDLQLQJ
7\SH

/DERUDWRU\�)DXFHW�������/RZ��������%DFNVLSKRQDJH���$66(�����
%DFNIORZ�3UHYHQWHU���������������������������������&6$�&$1�
���������������������������������������������������&6$�%����

+RVH�&RQQHFWLRQ���������/RZ��������%DFNVLSKRQDJH���$66(�����
%DFNIORZ�3UHYHQWHU��������������������������

,QVWDOODWLRQ�*XLGHOLQHV��7KH�DERYH�VSHFLDOW\�GHYLFHV�VKDOO�EH�LQVWDOOHG�LQ
DFFRUGDQFH�ZLWK�WKHLU�OLVWLQJ�DQG�WKH�PDQXIDFWXUHU
V�LQVWUXFWLRQV�DQG�WKH
VSHFLILF�SURYLVLRQV�RI�WKLV�FKDSWHU�

(36)  In Section 608.3.1, the following sentence is added at
the end of the paragraph:

All piping and hoses shall be installed below the
atmospheric vacuum breaker.

(37)  Section 608.7 is deleted in its entirety.
(38)  In Section 608.8, the following sentence is added at

the end of the paragraph:
In addition each nonpotable water outlet shall be labeled

with the words "CAUTION: UNSAFE WATER, DO NOT
DRINK".

(39)  In Section 608.11, the following sentence is added at
the end of the paragraph:

The coating shall conform to NSF Standard 61 and
application of the coating shall comply with the manufacturers
instructions.

(40)  Section 608.13.3 is deleted and replaced with the
following:

608.13.3 Backflow preventer with intermediate
atmospheric vent.  Backflow preventers with intermediate
atmospheric vents shall conform to ASSE 1012 or CAS
CAN/CAS-B64.3.  These devices shall be permitted to be
installed on residential boilers only where subject to continuous
pressure conditions.  The relief opening shall discharge by air
gap and shall be prevented from being submerged.

(41)  Section 608.13.4 is deleted in its entirety.
(42)  Section 608.15.3 is deleted and replaced with the

following:
608.15.3 Protection by a backflow preventer with

intermediate atmospheric vent. Opening and outlets to
residential boilers only shall be protected by a backflow
preventer with an intermediate atmospheric vent.

(43)  Section 608.15.4 is deleted and replaced with the
following:

608.15.4 Protection by a vacuum breaker. Openings and
outlets shall be protected by atmospheric-type or pressure-type
vacuum breakers.  The critical level of the atmospheric vacuum
breaker shall be set a minimum of 6 inches (152 mm) above the
flood level rim of the fixture or device.  The critical level of the
pressure vacuum breaker shall be set a minimum of 12 inches
(304 mm) above the flood level rim of the fixture or device. Ball
cocks shall be set in accordance with Section 425.3.1. Vacuum
breakers shall not be installed under exhaust hoods or similar
locations that will contain toxic fumes or vapors. Pipe-applied
vacuum breakers shall be installed not less than 6 inches (152
mm) above the flood level rim of the fixture, receptor or device
served.  No valves shall be installed downstream of the
atmospheric vacuum breaker.

(44)  In Section 608.15.4.2, the following is added at the
end of the paragraph:

In climates where freezing temperatures occur, a listed,
self-draining frost proof hose bibb with an integral backflow
preventer shall be used.

(45)  Section 608.16.1 is deleted and replaced with the
following:

608.16.1 Beverage dispensers. Potable water supply to
carbonators shall be protected by a vented dual check valve
meeting ASSE Standard 1022 and installed according to the
requirements of this chapter.

(46)  In Section 608.16.2, the first sentence of the
paragraph is deleted and replaced as follows:

608.16.2 The potable water supply to the residential boiler
shall be equipped with a backflow preventer with an
intermediate atmospheric vent complying with ASSE 1012 or
CSA CAN/CSA B64.3.

(47)  Section 608.16.3 is deleted and replaced with the
following:

608.16.3 Heat exchangers.  Heat exchangers shall be
separated from potable water by double-wall construction.  An
air gap open to the atmosphere shall be provided between the
two walls.

Exceptions:
1.  Single wall heat exchangers shall be permitted when all

of the following conditions are met:
a.  Utilize a heat transfer medium of potable water or

contains only substances which are recognized as safe by the
United States Food and Drug Administration (FDA);

b.  The pressure of the heat transfer medium is maintained
less than the normal minimum operating pressure of the potable
water system; and

c.  The equipment is permanently labeled to indicate only
additives recognized as safe by the FDA shall be used.

2.  Steam systems that comply with paragraph 1 above.
3.  Approved listed electrical drinking water coolers.
(48)  Section 608.16.4 is deleted and replaced with the

following:
Section 608.16.4 Connections to automatic fire sprinkler

systems and standpipe systems.  The potable water supply to
automatic fire sprinkler and standpipe systems shall be protected
against backflow by an alarm check valve and spring loaded
check valve assembly as shown on the diagram entitled "Riser
Detail", dated July 1, 1999, published by State and Local
Building Codes Amendments, Department of Commerce,
Division of Occupational and Professional Licensing, which is
hereby adopted and incorporated by reference.

EXCEPTIONS:
1.  When systems are installed as a portion of the water

distribution system in accordance with the requirements of this
code and are not provided with a fire department connection,
isolation of the water supply system shall not be required.

2.  Isolation of the water distribution system is not required
for deluge, preaction or dry pipe systems.

3.  When the sprinkler supply line is less than four inches
in diameter and a resilient seated spring loaded single check
valve, approved and testable for back flow prevention is not
available, then an alternate, approved for fire sprinkler system
use, spring loaded check valve is allowed.
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(49)  Section 608.16.4.1 is deleted and replaced with the
following:

Section 608.16.4.1 Additives or nonpotable source.  Where
systems contain chemical additives or antifreeze, or where
systems are connected to a nonpotable secondary water supply,
the potable water supply shall be protected against backflow by
a reduced pressure principle backflow preventor. Where
chemical additives or antifreeze are added to only a portion of
an automatic fire sprinkler or standpipe system, the reduced
pressure principle backflow preventer shall be permitted to be
located so as to isolate that portion of the system.

Exception:
1.  For systems that use antifreeze only consisting of strictly

pure glycerine (C.P. or U.S.P. 96.5 percent grade) or propylene
glycol, equipment specified in Section 608.16.4 shall be used.

(50)  Section 608.16.4.2 is added as follows:
Section 608.16.4.2 Testing Procedures. The testing

procedures are as follows:
1.  The check valves are to be tested by a currently certified

Class II Backflow Technician in accordance with Rule R309-
302 available from the Department of Environmental Quality.

2.  All other mechanical devices attached to or part of a
class I or class II fire sprinkler system shall be tested by a
licensed fire sprinkler contractor.

(51)  Section 608.16.6 is deleted and replaced with the
following:

608.16.6 Connections to lawn irrigation systems. The
potable water supply to lawn irrigation systems shall be
protected against backflow by an atmospheric-type vacuum
breaker, a pressure-type vacuum breaker, a double check valve
backflow preventer or a reduced pressure principle backflow
preventer.  A valve shall not be installed downstream from an
atmospheric vacuum breaker.  Where chemicals are introduced
into the system, the potable water supply shall be protected
against backflow by a reduced pressure principle backflow
preventer.

(52)  Section 608.16.7 is deleted and replaced with the
following:

608.16.7 Chemical dispensers. Where chemical dispensers
connect to the water distribution system, the water supply
system shall be protected against backflow in accordance with
Section 608.13.1, Section 608.13.2, Section 608.13.5, Section
608.13.6 or Section 608.13.8.

(53)  Section 608.16.8 is deleted and replaced with the
following:

608.16.8 Portable cleaning equipment. Where the portable
cleaning equipment connects to the water distribution system,
the water supply system shall be protected against backflow in
accordance with Section 608.13.1, Section 608.13.2 or Section
608.13.8.

(54)  Section 608.16.9 is deleted and replaced with the
following:

608.16.9 Dental pump equipment or water syringe. Where
dental pumping equipment or water syringes connects to the
water distribution system, the water supply system shall be
protected against backflow in accordance with Section 608.13.1,
Section 608.13.2, Section 608.13.5, Section 608.13.6 or Section
608.13.8.

(55)  Section 608.16.10 is added as follows:

608.16.10 Automatic and coin operated car washes. The
water supply to an automatic or coin operated car wash shall be
protected in accordance with Section 608.13.1 or Section
608.13.2.

(56)  Section 608.17 is deleted in its entirety.
(57)  Section 612 is added as follows:
612. Gray Water
Gray Water Recycling Systems, Appendix C of the IPC,

cannot be adopted by any jurisdiction until January 1, 2001.
(58)  In Section 701.2, the following is added at the end of

the paragraph:
The sewer is considered as available when it is within 300

feet of the property line in accordance with Section 10-8-38,
Utah Code Ann. (1953), as amended.  Private sewage disposal
systems shall conform with Rule R317-501 through R317-513
and Rule R317-5, Utah Administrative Code, as administered by
the Department of Environmental Quality, Division of Water
Quality.

(59)  Section 802.1.1 is deleted and replaced with the
following:

802.1.1 Food handling. Equipment and fixtures utilized for
the storage, preparation and handling of food or food equipment
shall discharge through an indirect waste pipe by means of an
air gap or air break.

(60)  Section 802.3 is amended as follows:
The term "waste receptors" in the last sentence of the

paragraph is replaced with the term "floor sinks".
(61)  Section 802.3.2 is deleted in its entirety and replaced

with the following:
802.3.2 Open hub waste receptors.  Waste receptors for

clear water waste shall be permitted in the form of a hub or pipe
extending not more than 1/2 inch above a water impervious
floor and are not required to have a strainer.

(62)  In Section 904.6, the following sentence is added at
the end of the paragraph:

Vents extending through the wall shall terminate not less
than 12 inches from the wall with an elbow pointing downward.

(64)  Section 1002.4.1 is added as follows:
1002.4.1 Emergency floor drains. Each emergency floor

drain shall be installed with a trap seal primer.  Trap seal primer
shall conform to ASSE 1018 or ASSE 1044.

(65)  Section 1003.3.5 is added as follows:
1003.3.5 Grease trap restriction.  Unless specifically

required or permitted by the code official, no food waste grinder
or dishwasher shall be connected to or discharge into any grease
trap.

(66)  Section 1104.2 is deleted and replaced with the
following:

1104.2 Combining storm and sanitary drainage prohibited.
The combining of sanitary and storm drainage systems is
prohibited.

(67)  Section 1108 is deleted in its entirety.
(68)  Section 1204 is added as follows:
1204 Fuel gas piping systems. All fuel gas piping systems

shall be sized, installed, tested and placed in operation in
accordance with the requirements of the 1998 International
Mechanical Code.

(69)  Section 1205 is added as follows:
Section 1205 CNG GAS-DISPENSING SYSTEMS
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1205.1 Dispenser protection. The gas dispenser shall have
an emergency switch to shut off the power to the dispenser.  An
approved backflow device that prevents the reverse flow of gas
shall be installed on the gas supply pipe or in the gas dispenser.

1205.2 Ventilation. Gas-dispensing systems installed inside
the structure shall be ventilated by mechanical means in
accordance with the 1998 International Mechanical Code.

1205.3 Compressed natural gas vehicular fuel systems.
Compressed natural gas (CNG) fuel-dispensing systems for
CNG-fueled vehicles shall be designed and installed in
accordance with NFPA 52 and the uniform fire code as adopted
by the State Fire Marshal.

(70)  Chapter 14, Referenced Standards, is amended as
follows:

NSF - Standard Reference Number 61-95 - The following
referenced in code section number is added: 608.11

The following reference standard is added:

7$%/(

86&������)RXQGDWLRQ�IRU�&URVV�&RQQHFWLRQ�����&RQWURO�7DEOH������
)&&&+5��&RQWURO�DQG�+\GUDXOLF�5HVHDUFK
�WK������8QLYHUVLW\�RI�6RXWKHUQ�&DOLIRUQLD
(GLWLRQ��.DSULHOLDQ�+DOO����
0DQXDO���/RV�$QJHOHV�&$�����������
RI�&URVV
&RQQHFWLRQ

R156-56-708.  Statewide Amendments to the IMC.
The following are adopted as amendments to the IMC to be

applicable statewide:
(1)  Chapter 1, Section 103 is deleted in its entirety.
(2)  Chapter 1, Section 109 is deleted in its entirety and

replaced with the following:
Section 109.1 General.  In order to hear and decide appeals

of orders, decisions or determinations made by the building
official relative to the application and interpretation of this code,
there shall be and is hereby created a board of appeals consisting
of members who are qualified by experience and training to pass
on matters pertaining to mechanical systems and who are not
employees of the jurisdiction.  The building official shall be an
ex officio member of and shall act as secretary to said board but
shall have no vote on any matter before the board.  The board of
appeals shall be appointed by the governing body and shall hold
office at its pleasure.  The board shall adopt rules of procedure
for conducting its business and shall render all decisions and
findings in writing to the appellant with a duplicate copy to the
building official.

(3)  Section 109.2 Limitations of authority.  The board of
appeals shall have no authority relative to interpretation of the
administrative provision of this code nor shall the board be
empowered to waive requirements of this code.

(4)  Chapter 3, Section 304.8 is amended by adding the
following exception at the end of the paragraph:

Exception: R-3 occupancy.
(5)  Chapter 3, Section 306.5 is amended by adding the

following exception at the end of the paragraph:
Exception: R-3 occupancy.
(6)  Chapter 3, Section 306.6 is amended by adding the

following exception at the end of the paragraph:
Exception: Evaporative coolers serving R-3 occupancy.
(7)  Chapter 4 is deleted in its entirety.  In place of the

IMC, Chapter 4, reference the 1997 Uniform Building Code,
Chapter 12.

(8)  Chapter 6, Section 603.8.1 is added as follows:
Section 603.8.1 Residential round ducts.  Crimp joints for

residential round ducts shall have a contact lap of at least 1 1/2
inches (38 mm) and shall be mechanically fastened by means of
at least three sheet metal screws equally spaced around the joint,
or an equivalent fastening method.

(9)  Chapter 13, Section 1305.1 is amended as follows:
The following exception is added at the end of the section:
Exception: When approved by the authority having

jurisdiction, shut-off valves for listed, vented decorative
appliances may be accessibly located in an area remote from the
appliance.  Such valve shall be permanently identified and shall
serve no other equipment.

(10)  Chapter 13, Section 1309.2 is amended as follows:
The following exception is added at the end of the section:
Exception: When approved by the authority having

jurisdiction, shut-off valves for listed, vented decorative
appliances may be accessibly located in an area remote from the
appliance.  Such valve shall be permanently identified and shall
serve no other equipment.

KEY:  contractors, building codes, building inspection,
licensing
July 1, 2000 58-1-106(1)
Notice of Continuation June 3, 1997 58-1-202(1)

58-56-1
58-56-4(2)

58-56-6(2)(a)
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R156.  Commerce, Occupational and Professional Licensing.
R156-63.  Security Personnel Licensing Act Rules.
R156-63-101.  Title.

These rules are known as the "Security Personnel Licensing
Act Rules."

R156-63-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 63,

as used in Title 58, Chapters 1 and 63 or these rules:
(1)  "Approved basic education and training programs" as

used in these rules means basic education and training that
meets the standards set forth in Sections R156-63-602, R156-
63-603 and R156-63-604 and that is approved by the division.

(2)  "Contract security company" includes:
(a)  a peace officer who engages in providing security or

guard services when acting in a capacity other than as an
employee of the law enforcement agency by whom he is
employed, or for other than the regular salary, whether at regular
pay or overtime pay, from the law enforcement agency by whom
he is employed; but does not include:

(b)  a company which hires as employees, individuals to
provide security or guard services for the purpose of protecting
tangible personal property, real property, or the life and well
being of personnel employed by, or animals owned by or under
the responsibility of the that company, as long as the security or
guard services provided by the company do not benefit any
person other than the employing company.

(3)  "Employee" means an individual providing services in
the security guard industry for compensation when the amount
of compensation is based directly upon the security guard
services provided and upon which the employer is required
under law to withhold federal and state taxes, and for whom the
employer is required under law to provide worker’s
compensation insurance coverage and pay unemployment
insurance.

(4)  "Immediate supervision" means the supervisor is
available for immediate voice communication and can be
available for in-person consultation within a reasonable period
of time with an on-the-job trainee.

(5)  "Officer" as used in Subsections 58-63-201(1)(a) and
R156-63-302a(1)(b) means a manager, director, or administrator
of a contract security company.

(6)  "Practical experience" means experience as an unarmed
or armed private security officer obtained under the immediate
supervision of a supervisor who has been assigned to train and
develop the unarmed or armed private security officer.

(7)  "Qualified continuing education" as used in these rules
means continuing education that meets the standards set forth in
Subsection R156-63-304.

(8)  "Qualifying agent" means an individual who is an
officer, director, partner, proprietor or manager of a contract
security company who exercises material authority in the
conduct of the contract security company’s business by making
substantive technical and administrative decisions relating to the
work performed for which a license is required under this
chapter.

(9)  "Supervised on-the-job training" means training of an
armed or unarmed private security officer or alarm response
runner, under the immediate supervision of a licensed private

security officer who has been assigned to train and develop the
on-the-job trainee.

(10)  "Unprofessional conduct," as defined in Title 58,
Chapters 1 and 63, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-63-502.

R156-63-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 63.

R156-63-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-63-302a.  Qualifications for Licensure - Application
Requirements.

(1)  An application for licensure as a contract security
company shall be accompanied by:

(a)  a certification of criminal record history for the
applicant’s qualifying agent issued by the Bureau of Criminal
Identification, Utah Department of Public Safety, in accordance
with the provisions of Subsection 53-10-108(1)(f)(ii);

(b)  two fingerprint cards for the applicant’s qualifying
agent, and all of the applicant’s officers, directors, shareholders
owning more than 5% of the stock, partners, proprietors, and
responsible management personnel;

(c)  a fee established in accordance with Section 63-38-3.2
equal to the cost of conducting a check of records of the Federal
Bureau of Investigation, and Bureau of Criminal Identification,
Utah Department of Public Safety, for each of the applicant’s
qualifying agent, officers, directors, shareholders owning more
than 5% of the stock, partners, proprietors, and responsible
management personnel; and

(d)  a copy of the driver license or Utah identification card
issued to the applicant’s qualifying agent, officers, directors,
shareholders owning more than 5% of the stock, partners,
proprietors, and responsible management personnel.

(2)  An application for licensure as an armed private
security officer or alarm response runner shall be accompanied
by:

(a)  a certification of criminal record history for the
applicant issued by the Bureau of Criminal Identification, Utah
Department of Public Safety, in accordance with the provisions
of Subsection 53-10-108(1)(f)(ii);

(b)  two fingerprint cards for the applicant;
(c)  a fee established in accordance with Section 63-38-3.2

equal to the cost of conducting a check of records of:
(i)  the Federal Bureau of Investigation for the applicant;

and
(ii)  the Bureau of Criminal Identification of the Utah

Department of Public Safety; and
(d)  a copy of the driver license or Utah identification card

issued to the applicant.
(3)  An application for licensure as an unarmed private

security officer or alarm response runner shall be accompanied
by:

(a)  a certification of criminal record history for the
applicant issued by the Bureau of Criminal Identification, Utah
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Department of Public Safety, in accordance with the provisions
of Subsection 53-10-108(1)(f)(ii);

(b)  two fingerprint cards for the applicant;
(c)  a fee established in accordance with Section 63-38-3.2

equal to the cost of conducting a check of records of:
(i)  the Federal Bureau of Investigation for the applicant;

and
(ii)  the Bureau of Criminal Identification of the Utah

Department of Public Safety; and
(d)  a copy of the driver license or Utah identification card

issued to the applicant.
(4)  An applicant for licensure as an armed private security

officer, unarmed private security officer, alarm response runner,
or as a qualifying agent for a contract security company by a
person currently licensed under Title 58, Chapter 63, shall
submit an application for change in license classification and
shall be required to only document compliance with those
requirements for licensure which have not been previously met
in obtaining the currently held license.

R156-63-302b.  Qualifications for Licensure - Basic
Education and Training Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the basic education and training requirements for
licensure in Section 58-63-302 are defined, clarified, or
established as follows:

(1)  each applicant for licensure as an armed private
security officer shall successfully complete a basic education
and training program approved by the division, the content of
which is set forth in Section R156-63-603; and

(2)  each applicant for licensure as an unarmed private
security officer shall successfully complete a basic education
and training program approved by the division, the content of
which is set forth in Section R156-63-604.

R156-63-302c.  Qualifications for Licensure - Examination
Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the examination requirements for licensure in Section
58-63-302 are defined, clarified, or established as follows:

(1)  the qualifying agent for each applicant who is a
contract security company shall pass the Utah Security
Personnel Law and Rules Examination; and

(2)  each applicant for licensure as an armed private
security officer or an unarmed private security officer shall
obtain a score of at least 75% on the basic education and
training final examination approved by the division and offered
by each provider of basic education and training as a part of the
program.

R156-63-302d.  Qualification for Licensure - Liability
Insurance for a Contract Security Company.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the insurance requirements for licensure as a contract
security company in Subsection 58-63-302(1)(j)(i) are defined,
clarified, or established as follows.

(1)  An applicant shall file with the division a "Certificate
of Insurance" providing liability insurance for the following
exposures:

(a)  general liability;
(b)  assault and battery;
(c)  personal injury;
(d)  false arrest;
(e)  libel and slander;
(f)  invasion of privacy;
(g)  broad form property damage;
(h)  damage to property in the care, custody or control of

the contract security company; and
(i)  errors and omissions.
(2)  Said insurance shall provide liability limits in amounts

not less than $300,000 for each incident and not less than
$1,000,000 total aggregate for each annual term.

(3)  The insurance carrier must be an insurer which has a
certificate of authority to do business in Utah, or is an
authorized surplus lines insurer in Utah, or is authorized to do
business under the laws of the state in which the corporate
offices of foreign corporations are located.

(4)  All contract security companies shall have a current
insurance certificate of coverage as defined in Subsection (1) on
file at all times and available for immediate inspection by the
division during normal working hours.

R156-63-302e.  Qualifications for Licensure - Age
Requirement for Armed Private Security Officer.

An armed private security officer must be 18 years of age
or older at the time of submitting an application for licensure in
accordance with Subsection 76-10-509(1).

R156-63-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 63 is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-63-304.  Continuing Education for Armed and
Unarmed Private Security Officers as a Condition of
Renewal.

(1)  In accordance with Subsections 58-1-203(7) and 58-1-
308(3)(b), there is created a continuing education requirement
as a condition of renewal or reinstatement of licenses issued
under Title 58, Chapter 63 in the classifications of armed private
security officer and unarmed private security officer.

(2)  Qualified continuing education for armed private
security officers and unarmed private security officers shall
consist of not less than 16 hours of formal classroom education
or practical experience every two years.

(3)  Continuing firearms education and training for armed
private security officers shall consist of not less than eight hours
during each calendar year.  Firearms education and training
shall comply with the provisions of Public Law 103-54, the
Armored Car Industry Reciprocity Act of 1993.

(4)  If a renewal period is shortened or lengthened to effect
a change of renewal cycle, the continuing education hours
required for that renewal period shall be increased or decreased
accordingly as a pro rata amount of the requirements of a two-
year period.



UAC (As of July 1, 2000) Printed:  July 13, 2000 Page 54

(5)  Continuing education to qualify under the provisions
of Subsection (2) shall include:

(a)  company operational procedures manual;
(b)  applicable state laws and rules;
(c)  legal powers and limitations of private security officers;
(d)  observation and reporting techniques;
(e)  ethics; and
(f)  emergency techniques.

R156-63-305.  Demonstration of Clear Criminal History for
Licensees as Renewal Requirement.

(1)  In accordance with Subsections 58-1-203(7) and 58-1-
308(3)(b), there is created a demonstration of a clear criminal
history as a condition of renewal or reinstatement of licenses
issued under Title 58, Chapter 63 in the classifications of armed
private security officer, unarmed private security officer, alarm
response runner, and for the qualifying agent for a contract
security company.

(2)  Each application for renewal or reinstatement of the
license of a contract security company shall be conditioned upon
the licensee having obtained within 120 days prior to
submission of the application for renewal or reinstatement, a
clear criminal history certification from the Bureau of Criminal
Identification, Utah Department of Public Safety, for the
licensee’s qualifying agent.

(3)  Each application for renewal or reinstatement of the
license of an armed private security officer, unarmed private
security officer, or alarm response runner shall be conditioned
upon the licensee having obtained within 120 days prior to
submission of the application for renewal or reinstatement, a
clear criminal history certification from the Bureau of Criminal
Identification, Utah Department of Public Safety.

R156-63-306.  Change of Qualifying Agent.
Within 30 days after a qualifying agent for a licensed

contract security company ceases employment with the licensee,
or for any other reason is not qualified to be the licensee’s
qualifier, the contract security company shall file with the
division an application for change of qualifier on forms
provided by the division, accompanied by a fee established in
accordance with Section 63-38-3.2.

R156-63-307.  Exemptions from Licensure.
In accordance with Subsection 58-1-307(1)(c), an applicant

who has applied for licensure as an unarmed or armed private
security officer or alarm response runner is exempt from
licensure and may engage in practice as an unarmed or armed
private security officer or alarm response runner in a supervised
on-the-job training capacity, for a period of time not to exceed
the earlier of 30 days or action by the division upon the
application.

R156-63-502.  Unprofessional Conduct.
"Unprofessional conduct" includes the following:
(1)  making any statement that would reasonably cause

another person to believe that a private security officer functions
as a law enforcement officer or other official of this state or any
of its political subdivisions or any agency of the federal
government;

(2)  employment of an unarmed or armed private security
office or alarm response runner by a contract security company,
as an on-the-job trainee pursuant to Section R156-63-307, who
has been convicted of a felony or a misdemeanor crime of moral
turpitude;

(3)  employment of an unarmed or armed private security
officer or alarm response runner by a contract security company
who fails to meet the requirements of Section R156-63-307; and

(4)  a judgment on, or a judicial or prosecutorial agreement
concerning a felony, or a misdemeanor involving moral
turpitude, entered against an individual by a federal, state or
local court, regardless of whether the court has made a finding
of guilt, accepted a plea of guilty or nolo contendere by an
individual, or an individual has entered into participation in a
first offender, deferred adjudication or other program or
arrangement where judgment of conviction is withheld.

R156-63-601.  Operating Standards - Firearms.
(1)  An armed private security officer shall carry only that

firearm with which he has passed a firearms qualification course
as defined in Section R156-63-603.

(2)  Shotguns and rifles, owned and issued by the contract
security company, may be used in situations where they would
constitute an appropriate defense for the armed private security
officer and where the officer has completed an appropriate
qualification course in their use.

(3)  An armed private security officer shall not carry a
firearm except when acting on official duty as an employee of
a contract security company, unless the licensee is otherwise
qualified under the laws of the state to carry a firearm.

R156-63-602.  Operating Standards - Approved Basic
Education and Training Program for Armed and Unarmed
Private Security Officers.

To be designated by the division as an approved basic
education and training program for armed private security
officers and unarmed private security officers, the following
standards shall be met.

(1)  There shall be a written education and training manual
which includes performance objectives.

(2)  The program for armed private security officers shall
provide content as established in Section R156-63-603 of these
rules.

(3)  The program for unarmed private security officers shall
provide content as established in Section R156-63-604 of these
rules.

(4)  All instructors providing the basic classroom
instruction shall have at least three years of training and
experience reasonably related to providing of security guard
services.

(5)  All instructors providing firearms training shall have
the following qualifications:

(a)  current Peace Officers Standards and Training firearms
instructors certification; or

(b)  current certification as a firearms instructor by the
National Rifle Association, a Utah law enforcement agency, a
Federal law enforcement agency, a branch of the United States
military, or other qualification or certification found by the
director to be equivalent.
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(6)  All approved basic education and training programs
shall maintain training records on each individual trained
including the dates of attendance at training, a copy of the
instruction given, and the location of the training.  These records
shall be maintained in the files of the education and training
program for at least three years.

(7)  In the event an approved provider of basic education
and training ceases to engage in business, the provider shall
establish a method approved by the division by which the
records of the education and training shall continue to be
available for a period of at least three years after the education
and training is provided.

R156-63-603.  Operating Standards - Content of Approved
Basic Education and Training Program for Armed Private
Security Officers.

An approved basic education and training program for
armed private security officers shall have the following
components:

(1)  at least eight hours of basic classroom instruction to
include the following:

(a)  the nature and role of private security, including the
limits of, scope of authority and the civil liability of a private
security officer and the private security officer’s role in today’s
society;

(b)  state laws and rules applicable to private security;
(c)  legal responsibilities of private security, including

constitutional law, search and seizure and other such topics;
(d)  situational response evaluations, including protecting

and securing crime or accident scenes, notification of intern and
external agencies, and controlling information;

(e)  ethics;
(f)  use of force, emphasizing the de-escalation of force and

alternatives to using force;
(g)  report writing, including taking witness statements, log

maintenance, the control of information, taking field notes,
report preparation and basic writing skills;

(h)  armed patrol techniques, including mobile vs. fixed
post, accident prevention, responding to calls and alarms,
security breeches, and monitoring potential safety hazards;

(i)  police and community relations, including fundamental
duties and personal appearance of security officers;

(j)  sexual harassment in the work place; and
(k)  a final examination which competently examines the

student in the subjects included in the approved program of
education and training.

(2)  at least six hours of classroom firearms instruction to
include the following:

(a)  the weapon and its ammunition;
(b)  the use of factory loaded ammunition only;
(c)  the care and cleaning of the weapon;
(d)  cleaning equipment options;
(e)  barrel and cylinder maintenance;
(f)  no alterations of firing mechanism;
(g)  weapons inspection review procedures;
(h)  firearm safety on duty;
(i)  firearm safety at home;
(j)  firearm safety on range;
(k)  ethical restraints on weapon use;

(l)  legal restraints on weapon use;
(m)  use of deadly force under Utah law and the provisions

of Title 76, Chapter 2, Part 4 and;
(n)  the instruction that armed private security officers shall

not fire their weapon unless there is an eminent threat to life and
at no time will the weapon be drawn as a threat or means to
force compliance with any verbal directive; and

(3)  at least six hours of firearms instruction on the range
to include the following:

(a)  demonstration of appropriate techniques of shooting;
(b)  explanation of the difference between flash sight and

sight picture; and
(c)  a recognized practical pistol course on which the

applicant achieves a minimum score of 80%.

R156-63-604.  Operating Standards - Content of Approved
Basic Education and Training Program for Unarmed Private
Security Officers.

An approved basic education and training program for
unarmed private security officers shall have the following
components:

(1)  at least eight hours of basic classroom instruction to
include the following:

(a)  the nature and role of private security, including the
limits of, scope of authority and the civil liability of a private
security officer and the private security officer’s role in today’s
society;

(b)  state laws and rules applicable to private security;
(c)  legal responsibilities of private security, including

constitutional law, search and seizure and other such topics;
(d)  situational response evaluations, including protecting

and securing crime or accident scenes, notification of internal
and external agencies, and controlling information;

(e)  ethics;
(f)  use of force, emphasizing the de-escalation of force and

alternatives to using force;
(g)  report writing, including taking witness statements, log

maintenance, the control of information, taking field notes,
report preparation and basic writing skills;

(h)  unarmed patrol techniques, including mobile vs. fixed
post, accident prevention, responding to calls and alarms,
security breeches, monitoring potential safety hazards;

(i)  police and community relations, including fundamental
duties and personal appearance of security officers;

(j)  sexual harassment in the work place;
(k)  a final examination which competently examines the

student in the subjects included in the approved program of
education and training.

R156-63-605.  Operating Standards - Uniforms.
(1)  All unarmed and armed private security officers while

on duty shall wear the uniform of their contract security
company employer unless assigned to work undercover.

(2)  Uniforms worn by armed or unarmed private security
officers shall be easily distinguished from the uniform of any
public law enforcement agency.

R156-63-606.  Operating Standards - Badges.
Badges may be worn under the following conditions:
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(1)  they do not carry the seal of the state of Utah nor have
the words "State of Utah";

(2)  they shall contain the word "Security" and may contain
the name of the company; and

(3)  the use of a star badge with any number of points on a
uniform, in writing, advertising, letterhead, or other written
communication is prohibited.

R156-63-607.  Operating Standards - Criminal Status of
Officer, Qualifying Agent, Director, Partner, Proprietor,
Private Security Officer or Manager of Contract Security
Companies.

In the event an officer, qualifying agent, director, partner,
proprietor, private security officer, or any management
personnel having direct responsibility for managing operations
of the contract security company is found guilty of a felony, or
of a misdemeanor which impacts upon that individual’s ability
to function within the security industry, said company shall
within ten days reorganize and exclude said individual from
participating at any level or capacity in the management,
operations, sales, ownership, or employment of that company.

R156-63-608.  Operating Standards - Implying an
Association with Public Law Enforcement Prohibited.

(1)  No contract security company shall use any name
which implies intentionally or otherwise that they are connected
or associated with any public law enforcement agency.

(2)  No contract security company shall permit the use of
the words "special police", "special officer", "cop", or any other
words of a similar nature whether used orally or appearing in
writing or on any uniform, badge, or cap.

(3)  No person licensed under this chapter shall use words
or designations which would cause a reasonable person to
believe he is associated with a public law enforcement agency.

R156-63-609.  Operating Standards - Proper Identification
of Private Security Officers.

All armed and unarmed private security officers shall carry
a valid security license together with a Utah identification card
issued by the Division of Driver License or a current Utah driver
license whenever he is performing the duties of an armed or
unarmed private security officer and shall exhibit said license
and identification upon request.

R156-63-610.  Operating Standards - Vehicles.
No contract security company or its personnel shall utilize

a vehicle bearing a red or blue emergency light or containing a
siren, bell, or other non-standard signaling device.

R156-63-611.  Operating Standards - Operational
Procedures Manual.

(1)  Each contract security company shall develop and
maintain an operational procedures manual which includes the
following topics:

(a)  detaining or arresting;
(b)  restraining, detaining, and search and seizure;
(c)  felony and misdemeanor definitions;
(d)  observing and reporting;
(e)  ingress and egress control;

(f)  natural disaster preparation;
(g)  alarm systems, locks, and keys;
(h)  radio and telephone communications;
(i)  crowd control;
(j)  public relations;
(k)  personal appearance and demeanor;
(l)  bomb threats;
(m)  fire prevention;
(n)  mental illness;
(o)  supervision;
(p)  criminal justice system;
(q)  code of ethics for private security officers; and
(r)  sexual harassment in the workplace.
(2)  The operations and procedures manual shall be

immediately available to the division upon request.

R156-63-612.  Operating Standards - Display of License.
The license issued to a contract security company shall be

prominently displayed in the company’s principal place of
business and a copy of the license shall be displayed
prominently in all branch offices.

KEY: licensing, security guards
June 15, 2000 58-1-106(1)

58-1-202(1)
58-63-101
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R156.  Commerce, Occupational and Professional Licensing.
R156-71.  Naturopathic Physician Practice Act Rules.
R156-71-101.  Title.

These rules are known as the "Naturopathic Physician
Practice Act Rules."

R156-71-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 71,

as used in Title 58, Chapters 1 and 71, or these rules:
(1)  "Approved clinical experience program" or "residency

program" as used in Subsections 58-71-302(1)(e) and 58-71-
304.2(1)(b), means a minimum 12 month program associated
with a naturopathic medical school or college accredited by the
Council of Naturopathic Medical Education.

(2)  "Direct supervision" as used in Subsection 58-71-
304.2(1)(b), means the supervising naturopathic physician,
physician and surgeon, or osteopathic physician is responsible
for the naturopathic activities and services performed by the
naturopathic physician intern and is normally present in the
facility and when not present in the facility is available by voice
communication to direct and control the naturopathic activities
and services performed by the naturopathic physician intern.

(3)  "Direct and immediate supervision" of a medical
naturopathic assistant ("assistant") as used in Subsections 58-71-
102(6) and 58-71-305(7), means that the licensed naturopathic
physician is responsible for the activities and services performed
by the assistant and will be in the facility and immediately
available for advice, direction and consultation.

(4)  "Naturopathic physician intern" or "intern" means an
individual who qualifies for a temporary license under Section
58-71-304.2 to engage in a naturopathic physician residency
program recognized by the division under the direct supervision
of an approved naturopathic physician, physician and surgeon,
or osteopathic physician.

(5)  "NPLEX" means the Naturopathic Physicians
Licensing Examinations.

(6)  "Qualified continuing education," as used in these
rules, means continuing education that meets the standards set
forth in Subsection R156-71-304.

(7)  "Unprofessional conduct," as defined in Title 58,
Chapters 1 and 71, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-71-502.

R156-71-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 71.

R156-71-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-71-202.  Naturopathic Physician Formulary.
(1)  In accordance with Subsections 58-71-102(8) and 58-

71-202, the naturopathic physician formulary which consists of
noncontrolled substance legend medications deemed appropriate
for the scope of practice of naturopathic physicians, the
prescription of which is approved by the Division in
collaboration with the Naturopathic Formulary Advisory Peer

Committee, consists of the following legend drugs, listed by
category:

Adrenergic Stimulators, limited to: Albuterol, Epinephrine,
and Metaproteranol;

Amino Acids;
Anesthetics (local);
Antiemetics;
Antifungals, limited to: Nystatin and Fluconazole;
Antigout;
Antihistamines;
Anti-inflammatories, except DMARDS;
Antimicrobials (oral), limited to: Pencillins, 1st and 2nd

generation Cephalosporins, Tetracyclines, Macrolides, Azalides,
Lincosamines, Metronidazole, Hydantoins, and Sulfas;

Antimicrobials (ophthamologic), limited to: Sulfas and
Macrolides;

Antimicrobials (topical);
Antivirals, limited to Acyclovir;
Biologics, limited to: Skin Testing, CDC recommended

Immunizations, Toxoids, and Immunoglobulin;
Contraceptives, except implants and injections;
Corticosteroids (oral or topical), except Opthamologic

Preparations;
Diabetic Agents, limited to: Insulin, and oral

Hypoglycemics, except Thiazolidinediones;
Diuretics, limited to: Thiazide or Loop;
Electrolyte and Fluid Replacements;
Enzymes, limited to: Digestive and Proteolytic;
H2 Blockers;
Hormones (oral or topical), limited to: Estrogen,

Progestins, and Thyroid;
Migraine Preparations, limited to: Ergotamines and

Sumatriptin;
Minerals: Macro and Micro;
Osteoporosis agents, limited to: Calcitonin and Raloxifene;
Proton-Pump Inhibitors;
Urinary Antispasmodics;
Vitamins;
Other:  Methergine and Pitocin, limited to use only after

the uterus has been emptied;
Silver Nitrate.
(2)  New categories or classes of drugs will need to be

approved as part of the formulary prior to
prescribing/administering.

(3)  The licensed naturopathic physician has the
responsibility to be knowledgeable about the medication being
prescribed or administered.

R156-71-302.  Qualifications for Licensure - Examination
Requirements.

In accordance with Subsections 58-71-302(1)(f) and 58-
71-302(2)(c), the licensing examination sequence required for
licensure is as follows:

(1)  NPLEX Basic Science Series, the State of Washington
Basic Science Series or the State of Oregon Basic Science
Series;

(2)  NPLEX Clinical Series;
(3)  NPLEX Homeopathy;
(4)  NPLEX Minor Surgery; and
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(5)  the Utah Naturopathic Physician Practice Act Law and
Rule Examination.

R156-71-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two year renewal cycle applicable to
licensees under Title 58, Chapter 71 is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-71-304.  Qualified Continuing Education.
(1)  In accordance with Subsection 58-71-304(1)(a),

qualified continuing education shall consist of 24 hours of
qualified continuing professional education in each preceding
two year period of licensure.

(2)  If a licensee allows his license to expire and the
application for reinstatement is received by the division within
two years after the expiration date the applicant shall:

(a)  submit documentation of having completed 24 hours of
qualified continuing professional education required for the
previous renewal period; and

(b)  submit documentation of having completed a pro rata
amount of qualified continuing professional education based
upon one hour of qualified continuing professional education
for each month the license was expired for the current renewal
period.

(3)  If the application for reinstatement is received by the
division more than two years after the date the license expired,
the applicant shall complete a minimum of 24 hours of qualified
continuing professional education and additional hours as
determined by the board to clearly demonstrate the applicant is
currently competent to engage in naturopathic medicine.

(4)  The standards for qualified continuing education are as
follows:

(a)  content must be relevant to naturopathic practice and
consistent with the laws and rules of this state;

(b)  under sponsorship of:
(i)  an approved college or university; or
(ii)  a professional association or organization representing

a licensed profession whose program objectives are related to
naturopathic practice;

(c)  learning objectives must be reasonably and clearly
stated;

(d)  teaching methods must be clearly stated and
appropriate;

(e)  faculty must be qualified, both in experience and in
teaching expertise;

(f)  there must be a written post course or program
evaluation; and

(g)  documentation of attendance must be provided.
(5)  Qualified continuing education shall consist of at least

10 hours of seminars, conferences or workshops addressing case
management and prescribing of legend drugs.

(6)  Audits of a licensee’s continuing education hours may
be done on a random basis by the division in collaboration with
the board.

(7)  A licensee shall be responsible for maintaining
competent records of completed qualified professional education

for a period of two years after close of the two year period to
which the records pertain.  It is the responsibility of the licensee
to maintain this information with respect to qualified
professional education to demonstrate it meets the requirements
under this section.

(8)  The division in collaboration with the board may grant
a waiver of continuing education requirements to a waiver
applicant who documents he is engaged in full time activities or
is subjected to circumstances which prevent the licensee from
meeting the continuing professional education requirements
established under this section.  A waiver may be granted for a
period of up to four years.  However, it is the responsibility of
the licensee to document the reasons and justify why the
requirement could not be met.

R156-71-304a.  Quality Assurance Program Criteria -
Approval.

(1) In accordance with Subsection 58-71-304(2)(c), to be
approved, a quality assurance program shall:

(a)  demonstrate that reviewers:
(i)  have knowledge and expertise in the practice of

naturopathic medicine;
(ii)  are competent to conduct a quality assurance program;

and
(iii)  are objective, unbiased and independent with respect

to any individual subjected to the review;
(b)  demonstrate that any other persons associated with the

program are objective, unbiased and independent;
(c)  have a program agreement or contract that as a

minimum contains:
(i)  a statement that the primary emphasis of the program

is educational;
(ii)  a provision to conduct a review process not less than

once every two years;
(iii)  a reasonable fee schedule;
(iv)  audit criteria against which the licensee will be

reviewed;
(v)  standards for reporting the results of the review; and
(vi)  procedures for issuance of and follow up to a

corrective action plan that includes:
(A)  reporting to the division a finding of gross

incompetence; or
(B)  reporting to the division a licensee who fails to

substantially comply with the recommendations of the corrective
action plan.

(2)  The provider shall make available to the division the
results of the review upon the proper issuance of a Subpoena
Duces Tecum by the division in accordance with the provisions
of Title 58, Chapter 1.

R156-71-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  failure to comply with the recommendations of a

quality assurance corrective action plan; and
(2)  failure to comply with the approved formulary.

KEY:  licensing, naturopaths, naturopathic physician*
June 15, 2000 58-71-101

58-1-106(1)
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58-1-202(1)
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R309.  Environmental Quality, Drinking Water.
R309-600.  Drinking Water Source Protection For Ground-
Water Sources.
R309-600-1.  Authority.

Under authority of Section 19-4-104(1)(a)(iv), the Drinking
Water Board adopts this rule which governs the protection of
ground-water sources of drinking water.

R309-600-2.  Purpose.
Public Water Systems (PWSs) are responsible for

protecting their sources of drinking water from contamination.
R309-600 sets forth minimum requirements to establish a
uniform, statewide program for implementation by PWSs to
protect their ground-water sources of drinking water.  PWSs are
encouraged to enact more stringent programs to protect their
sources of drinking water if they decide they are necessary.

R309-600 applies to ground-water sources and to ground-
water sources which are under the direct influence of surface
water which are used by PWSs to supply their systems with
drinking water.  However, compliance with this rule is voluntary
for existing ground-water sources of drinking water which are
used by public (transient) non-community water systems.

R309-600-3.  Implementation.
(1) New Ground-Water Sources - Each PWS shall submit

a Preliminary Evaluation Report (PER) in accordance with
R309-600-13(2) for each of its new ground-water sources to the
Division of Drinking Water (DDW).  A PWS shall not begin
construction of a new source until DDW concurs with its PER.

(2) Existing Ground-Water Sources - Each PWS shall
submit a Drinking Water Source Protection (DWSP) Plan in
accordance with R309-600-7(1) for each of its existing ground-
water sources to DDW according to the following schedule.
Well fields or groups of springs may be considered to be a
single source.
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(3)  DWSP for existing ground-water sources under the
direct influence of surface water shall be accomplished through
delineation of both the ground water and surface water
contribution areas.  The requirements of R309-600-7(1) apply
to the ground water portion and the requirements of R309-605
apply to the surface water portion, except that the schedule for
submitting these DWSP plans to DDW is based on the schedule
in R309-605-3(1).

(4) PWSs shall maintain all land use agreements which
were established under previous rules to protect their ground-
water sources of drinking water from contamination.
Additionally, PWSs shall maintain land ownership and land-use
agreements established under previous rules with new owners
which prohibit these new owners from locating pollution
sources within protection zones.

R309-600-4.  Exceptions.
(1)  Exceptions to the requirements of R309-600 or parts

thereof may be granted by the Executive Secretary to PWSs if:
due to compelling factors (which may include economic
factors), a PWS is unable to comply with these requirements,
and the granting of an exception will not result in an
unreasonable risk to health.

(2)  The Executive Secretary may prescribe a schedule by
which the PWS must come into compliance with the
requirements of R309-600.

R309-600-5.  Designated Person.
(1)  A designated person shall be appointed and reported

in writing to the Executive Secretary by each PWS within 180
days of the effective date of R309-600.  The designated person’s
address and telephone number shall be included in the written
correspondence.  Additionally, the above information must be
included in each DWSP Plan and PER that is submitted to
DDW.

(2)  Each PWS shall notify the Executive Secretary in
writing within 30 days of any changes in the appointment of a
designated person.

R309-600-6.  Definitions.
(1)  The following terms are defined for the purposes of

this rule:
(a)  "Collection area" means the area surrounding a ground-

water source which is underlain by collection pipes, tile,
tunnels, infiltration boxes, or other ground-water collection
devices.

(b)  "Controls" means the codes, ordinances, rules, and
regulations currently in effect to regulate a potential
contamination source.  "Controls" also means physical controls
which may prevent contaminants from migrating off of a site
and into surface or ground water.  "Controls" also means
negligible quantities of contaminants.

(c)  "Criteria" means the conceptual standards that form the
basis for DWSP area delineation to include distance, ground-
water time of travel, aquifer boundaries, and ground-water
divides.

(d)  "Criteria threshold" means a value or set of values
selected to represent the limits above or below which a given
criterion will cease to provide the desired degree of protection.

(e)  "DDW" means Division of Drinking Water.
(f)  "DWSP Program" means the program to protect

drinking water source protection zones and management areas
from contaminants that may have an adverse effect on the health
of persons.

(g)  "DWSP Zone" means the surface and subsurface area
surrounding a ground-water source of drinking water supplying
a PWS, through which contaminants are reasonably likely to
move toward and reach such ground-water source.

(h)  "Designated person" means the person appointed by a
PWS to ensure that the requirements of R309-600 are met.

(i)  "Executive Secretary" means the individual authorized
by the Drinking Water Board to conduct business on its behalf.

(j)  "Existing ground-water source of drinking water"
means a public supply ground-water source for which plans and
specifications were submitted to DDW on or before July 26,
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1993.
(k)  "Ground-water Source" means any well, spring, tunnel,

adit, or other underground opening from or through which
ground-water flows or is pumped from subsurface water-bearing
formations.

(l)  "Hydrogeologic methods" means the techniques used
to translate selected criteria and criteria thresholds into
mappable delineation boundaries.  These methods include, but
are not limited to, arbitrary fixed radii, analytical calculations
and models, hydrogeologic mapping, and numerical flow
models.

(m)  "Land management strategies" means zoning and non-
zoning strategies which include, but are not limited to, the
following:  zoning and subdivision ordinances, site plan
reviews, design and operating standards, source prohibitions,
purchase of property and development rights, public education
programs, ground-water monitoring, household hazardous waste
collection programs, water conservation programs, memoranda
of understanding, written contracts and agreements, and so
forth.

(n)  "Land use agreement" means a written agreement
wherein the owner(s) agrees not to locate or allow the location
of uncontrolled potential contamination sources or pollution
sources within zone one of new wells in protected aquifers.  The
owner(s) must also agree not to locate or allow the location of
pollution sources within zone two of new wells in unprotected
aquifers and new springs unless the pollution source agrees to
install design standards which prevent contaminated discharges
to ground water.  This restriction must be binding on all heirs,
successors, and assigns.  Land use agreements must be recorded
with the property description in the local county recorder’s
office.  Refer to R309-600-13(2)(d).

Land use agreements for protection areas on publicly
owned lands need not be recorded in the local county recorder
office.  However, a letter must be obtained from the
Administrator of the land in question and meet the requirements
described above.

(o)  "Management area" means the area outside of zone one
and within a two-mile radius where the Optional Two-mile
Radius Delineation Procedure has been used to identify a
protection area.

For wells, land may be excluded from the DWSP
management area at locations where it is more than 100 feet
lower in elevation than the total drilled depth of the well.

For springs and tunnels, the DWSP management area is all
land at elevation equal to or higher than, and within a two-mile
radius, of the spring or tunnel collection area.  The DWSP
management area also includes all land lower in elevation than,
and within 100 horizontal feet, of the spring or tunnel collection
area.  The elevation datum to be used is the point of water
collection.  Land may also be excluded from the DWSP
management area at locations where it is separated from the
ground-water source by a surface drainage which is lower in
elevation than the spring or tunnel collection area.

(p)  "New ground-water source of drinking water" means
a public supply ground-water source of drinking water for which
plans and specifications are submitted to DDW after July 26,
1993.

(q)  "Nonpoint source" means any diffuse source of

pollutants or contaminants not otherwise defined as a point
source.

(r)  "PWS" means public water system.
(s)  "Point source" means any discernible, confined, and

discrete source of pollutants or contaminants, including but not
limited to any site, pipe, ditch, channel, tunnel, conduit, well,
discrete fissure, container, rolling stock, animal feeding
operation with more than ten animal units, landfill, or vessel or
other floating craft, from which pollutants are or may be
discharged.

(t)  "Pollution source" means point source discharges of
contaminants to ground water or potential discharges of the
liquid forms of "extremely hazardous substances" which are
stored in containers in excess of "applicable threshold planning
quantities" as specified in SARA Title III.  Examples of possible
pollution sources include, but are not limited to, the following:
storage facilities that store the liquid forms of extremely
hazardous substances, septic tanks, drain fields, class V
underground injection wells, landfills, open dumps, landfilling
of sludge and septage, manure piles, salt piles, pit privies, drain
lines, and animal feeding operations with more than ten animal
units.

The following definitions are part of R309-600 and clarify
the meaning of "pollution source:"

(i)  "Animal feeding operation" means a lot or facility
where the following conditions are met:  animals have been or
will be stabled or confined and fed or maintained for a total of
45 days or more in any 12 month period, and crops, vegetation
forage growth, or post-harvest residues are not sustained in the
normal growing season over any portion of the lot or facility.
Two or more animal feeding operations under common
ownership are considered to be a single feeding operation if they
adjoin each other, if they use a common area, or if they use a
common system for the disposal of wastes.

(ii)  "Animal unit" means a unit of measurement for any
animal feeding operation calculated by adding the following
numbers; the number of slaughter and feeder cattle multiplied
by 1.0, plus the number of mature dairy cattle multiplied by 1.4,
plus the number of swine weighing over 55 pounds multiplied
by 0.4, plus the number of sheep multiplied by 0.1, plus the
number of horses multiplied by 2.0.

(iii)  "Extremely hazardous substances" means those
substances which are identified in the Sec. 302(EHS) column of
the "Title III List of Lists: Consolidated List of Chemicals
Subject to the Emergency Planning and Community Right-to-
Know Act (EPCRA) and Section 112(R) of the Clean Air Act,
As Amended," (550B98017).  A copy of this document may be
obtained from:  NCEPI, PO Box 42419, Cincinnati, OH 45202.
O n l i n e  o r d e r i n g  i s  a l s o  a v a i l a b l e  a t
http://www.epa.gov/ncepihom/orderpub.html.

(u)  "Potential contamination source" means any facility or
site which employs an activity or procedure which may
potentially contaminate ground water.  A pollution source is
also a potential contamination source.

(v)  "Protected aquifer" means a producing aquifer in
which the following conditions are met:

(i)  A naturally protective layer of clay, at least 30 feet in
thickness, is present above the aquifer;

(ii)  the PWS provides data to indicate the lateral continuity
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of the clay layer to the extent of zone two; and
(iii)  the public-supply well is grouted with a grout seal that

extends from the ground surface down to at least 100 feet below
the surface, and for a thickness of at least 30 feet through the
protective clay layer.

(w)  "Replacement well" means a public-supply well drilled
for the sole purpose of replacing an existing public-supply well
which is impaired or made useless by structural difficulties and
in which the following conditions are met:

(i)  the proposed well location shall be within a radius of
150 feet from an existing ground-water supply well, as defined
in R309-600-6(1)(j); and

(ii)  the PWS provides a copy of the replacement
application approved by the State Engineer (refer to Section 73-
3-28 of the Utah Code Annotated).

(x)  "Time of travel" means the time required for a particle
of water to move in the producing aquifer from a specific point
to a ground-water source of drinking water.

(y)  "Unprotected aquifer" means any aquifer that does not
meet the definition of a protected aquifer.

(z)  "Wellhead" means the physical structure, facility, or
device at the land surface from or through which ground-water
flows or is pumped from subsurface, water-bearing formations.

R309-600-7.  DWSP Plans.
(1)  Each PWS shall develop, submit, and implement a

DWSP Plan for each of its ground-water sources of drinking
water.

Required Sections for DWSP Plans - DWSP Plans should
be developed in accordance with the "Standard Report Format
for Existing Wells and Springs."  This document may be
obtained from DDW.  DWSP Plans must include the following
seven sections:

(a)  DWSP Delineation Report - A DWSP Delineation
Report in accordance with R309-600-9(5) is the first section of
a DWSP Plan.

(b) Potential Contamination Source Inventory and
Assessment of Controls - A Prioritized Inventory of Potential
Contamination Sources and an assessment of their controls in
accordance with R309-600-10 is the second section of a DWSP
Plan.

(c)  Management Program to Control Each Preexisting
Potential Contamination Source - A Management Program to
Control Each Preexisting Potential Contamination Source in
accordance with R309-600-11 is the third section of a DWSP
Plan.

(d)  Management Program to Control or Prohibit Future
Potential Contamination Sources - A Plan for Controlling or
Prohibiting Future Potential Contamination Sources is the
fourth section of a DWSP Plan.  This must be in accordance
with R309-600-12, consistent with the general provisions of this
rule, and implemented to an extent allowed under the PWS’s
authority and jurisdiction.

(e)  Implementation Schedule - Each PWS shall develop a
step-by-step implementation schedule which lists each of its
proposed land management strategies with an implementation
date for each strategy.

(f)  Resource Evaluation - Each PWS shall assess the
financial and other resources which may be required for it to

implement each of its DWSP Plans and determine how these
resources may be acquired.

(g)  Recordkeeping - Each PWS shall document changes in
each of its DWSP Plans as they are continuously updated to
show current conditions in the protection zones and
management areas.  As a DWSP Plan is executed, the PWS shall
document any land management strategies that are implemented.
These documents may include any of the following:  ordinances,
codes, permits, memoranda of understanding, public education
programs, public notifications, and so forth.

(2)  DWSP Plan Administration - DWSP Plans shall be
submitted, corrected, retained, implemented, updated, and
revised according to the following:

(a)  Submitting DWSP Plans - Each PWS shall submit a
DWSP Plan to DDW in accordance with the schedule in R309-
600-3 for each of its ground-water sources of drinking water.

(b)  Correcting Deficiencies - Each PWS shall correct any
deficiencies in a disapproved DWSP Plan and resubmit it to
DDW within 90 days of the disapproval date.

(c)  Retaining DWSP Plans - Each PWS shall retain on its
premises a current copy of each of its DWSP Plans.

(d)  Implementing DWSP Plans - Each PWS shall begin
implementing each of its DWSP Plans in accordance with its
schedule in R309-600-7(1)(e), within 180 days after submittal
if they are not disapproved by DDW.

(e)  Updating and Resubmitting DWSP Plans - Each PWS
shall update its DWSP Plans as often as necessary to ensure
they show current conditions in the DWSP zones and
management areas.  Updated plans also document the
implementation of land management strategies in the
recordkeeping section.  DWSP Plans are initially due according
to the schedule in R309-600-3.  Thereafter, updated DWSP
Plans are due every six years from their original due date.  This
applies even though a PWS may have been granted an extension
beyond the original due date.

(f)  Revising DWSP Plans - Each PWS shall submit a
revised DWSP Plan to DDW within 180 days after the
reconstruction or redevelopment of any ground-water source of
drinking water which addresses changes in source construction,
source development, hydrogeology, delineation, potential
contamination sources, and proposed land management
strategies.

R309-600-8.  DWSP Plan Review.
(1)  DDW shall review each DWSP Plan submitted by

PWSs and "concur," "concur with recommendations,"
"conditionally concur" or "disapprove" the plan.

(2)  DDW may "disapprove" DWSP Plans for any of the
following reasons:

(a)  An inaccurate DWSP Delineation Report, a report that
uses a non-applicable delineation method, or a DWSP Plan that
is missing this report or any of the information and data required
in it (refer to R309-600-9(5));

(b)  an inaccurate Prioritized Inventory of Potential
Contamination Sources or a DWSP Plan that is missing this
report or any of the information required in it (refer to R309-
600-10(1));

(c)  an inaccurate assessment of current controls (refer to
R309-600-10(2));
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(d)  a missing Management Program to Control Each
Preexisting Potential Contamination Source which has been
assessed as "not adequately controlled" by the PWS (refer to
R309-600-11(1));

(e)  a missing Management Program to Control or Prohibit
Future Potential Contamination Sources (refer to R309-600-12);

(f)  a missing or incomplete Implementation Schedule,
Resource Evaluation, Recordkeeping Section, Contingency
Plan, or Public Notification Plan (refer to R309-600-7(1)(e)-(g),
R309-600-14, and R309-600-15).

(3)  DDW may "concur with recommendations" when
PWSs propose management programs to control preexisting
potential contamination sources or management programs to
control or prohibit future potential contamination sources for
existing or new drinking water sources which appear inadequate
or ineffective.

(4)  DDW may "conditionally concur" with a DWSP Plan
or PER.  The PWS must implement the conditions and report
compliance the next time the DWSP Plan is due and submitted
to DDW.

R309-600-9.  Delineation of Protection Zones and
Management Areas.

(1)  PWSs shall delineate protection zones or a
management area around each of their ground-water sources of
drinking water using the Preferred Delineation Procedure or the
Optional Two-mile Radius Delineation Procedure.  The
hydrogeologic method used by PWSs shall produce protection
zones or a management area in accordance with the criteria
thresholds below.  PWSs may also choose to verify protected
aquifer conditions to reduce the level of management controls
applied in applicable protection areas.

(2)  Criteria Thresholds for Ground-water Sources of
Drinking Water:

(a)  Preferred Delineation Procedure - Four zones are
delineated for management purposes:

(i)  Zone one is the area within a 100-foot radius from the
wellhead or margin of the collection area.

(ii)  Zone two is the area within a 250-day ground-water
time of travel to the wellhead or margin of the collection area,
the boundary of the aquifer(s) which supplies water to the
ground-water source, or the ground-water divide, whichever is
closer.  If the available data indicate a zone of increased ground-
water velocity within the producing aquifer(s), then time-of-
travel calculations shall be based on this data.

(iii) Zone three (waiver criteria zone) is the area within a 3-
year ground-water time of travel to the wellhead or margin of
the collection area, the boundary of the aquifer(s) which
supplies water to the ground-water source, or the ground-water
divide, whichever is closer.  If the available data indicate a zone
of increased ground-water velocity within the producing
aquifer(s), then time-of-travel calculations shall be based on this
data.

(iv)  Zone four is the area within a 15-year ground-water
time of travel to the wellhead or margin of the collection area,
the boundary of the aquifer(s) which supplies water to the
ground-water source, or the ground-water divide, whichever is
closer.  If the available data indicate a zone of increased ground-
water velocity within the producing aquifer(s), then time-of-

travel calculation shall be based on this data.
(b)  Optional Two-mile Radius Delineation Procedure - In

place of the Preferred Delineation Procedure, PWSs may choose
to use the Optional Two-mile Radius Delineation Procedure to
delineate a management area.  This procedure is best applied in
remote areas where few if any potential contamination sources
are located.  Refer to R309-600-6(1)(o) for the definition of a
management area.

(3) Protected Aquifer Classification - PWSs may choose to
verify protected aquifer conditions to reduce the level of
management controls for a public-supply well which produces
water from a protected aquifer(s) or to meet one of the
requirements of a VOC or pesticide susceptibility waiver (R309-
600-16(4)).  Refer to R309-600-6(1)(v) for the definition of a
"protected aquifer."

(4) Special Conditions - Special scientific or engineering
studies may be conducted to support a request for an exception
(refer to R309-600-4) due to special conditions.  These studies
must be approved by DDW before the PWS begins the study.
Special studies may include confined aquifer conditions,
ground-water movement through protective layers, wastewater
transport and fate, etc.

(5)  DWSP Delineation Report - Each PWS shall submit a
DWSP Delineation Report to DDW for each of its ground-water
sources using the Preferred Delineation Procedure or the
Optional Two-mile Radius Delineation Procedure.

(a)  Preferred Delineation Procedure - Delineation reports
for protection zones delineated using the Preferred Delineation
Procedure shall include the following information and a list of
all sources or references for this information:

(i)  Geologic Data - A brief description of geologic features
and aquifer characteristics observed in the well and area of the
potential protection zones.  This should include the formal or
informal stratigraphic name(s), lithology of the aquifer(s) and
confining unit(s), and description of fractures and solution
cavities (size, abundance, spacing, orientation) and faults (brief
description of location in or near the well, and orientation).
Lithologic descriptions can be obtained from surface hand
samples or well cuttings; core samples and laboratory analyses
are not necessary.  Fractures, solution cavities, and faults may
be described from surface outcrops or drill logs.

(ii)  Well Construction Data - If the source is a well, the
report shall include the well drillers log, elevation of the
wellhead, borehole radius, casing radius, total depth of the well,
depth and length of the screened or perforated interval(s), well
screen or perforation type, casing type, method of well
construction, type of pump, location of pump in the well, and
the maximum projected pumping rate of the well.  The
maximum pumping rate of the well must be used in the
delineation calculations.  Averaged pumping rate values shall
not be used.

(iii) Spring Construction Data - If the source is a spring or
tunnel the report shall include a description or diagram of the
collection area and method of ground-water collection.

(iv) Aquifer Data for New Wells - A summary report
including the calculated hydraulic conductivity of the aquifer,
transmissivity, hydraulic gradient, direction of ground-water
flow, estimated effective porosity, and saturated thickness of the
producing aquifer(s).  The PWS shall obtain the hydraulic
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conductivity of the aquifer from a constant-rate aquifer test and
provide the data as described in R309-204-6(10)(b).  Estimated
effective porosity must be between 1% and 30%.  Clay layers
shall not be included in calculations of aquifer thickness or
estimated effective porosity.  This report shall include graphs,
data, or printouts showing the interpretation of the aquifer test.

(v) Aquifer Data for Existing Wells - A summary report
including the calculated hydraulic conductivity of the aquifer,
transmissivity, hydraulic gradient, direction of ground-water
flow, estimated effective porosity, and saturated thickness of the
producing aquifer(s).  The PWS shall obtain the hydraulic
conductivity of the aquifer from a constant-rate aquifer test
using the existing pumping equipment.  Aquifer tests using
observation wells are encouraged, but are not required.  If a
previously performed aquifer test is available and includes the
required data described below, data from that test may be used
instead.  Estimated effective porosity must be between 1% and
30%.  Clay layers shall not be included in calculations of aquifer
thickness or estimated effective porosity.  This report shall
include graphs, data, or printouts showing the interpretation of
the aquifer test.

If a constant-rate aquifer test is not practical, then the PWS
shall obtain hydraulic conductivity of the aquifer using another
appropriate method, such as data from a nearby well in the same
aquifer, specific capacity of the well, published hydrogeologic
studies of the same aquifer, or local or regional ground-water
models.  A constant-rate test may not be practical for such
reasons as insufficient drawdown in the well, inaccessibility of
the well for water-level measurements, or insufficient overflow
capacity for the pumped water.

The constant-rate test shall:
(A) Provide for continuous pumping for at least 24 hours

or until stabilized drawdown has continued for at least six hours.
Stabilized drawdown is achieved when there is less than one
foot of change of ground-water level in the well within a six-
hour period.

(B) Provide data as described in R309-204-6(10)(b)(v)
through (vii).

(vi) Additional Data for Observation Wells - If the aquifer
test is conducted using observation wells, the report shall
include the following information for each observation well:
location and surface elevation; total depth; depth and length of
the screened or perforated intervals; radius, casing type, screen
or perforation type, and method of construction; prepumping
ground-water level; the time-drawdown or distance-drawdown
data and curve; and the total drawdown.

(vii)  Hydrogeologic Methods and Calculations - These
include the ground-water model or other hydrogeologic method
used to delineate the protection zones, all applicable equations,
values, and the calculations which determine the delineated
boundaries of zones two, three, and four.  The hydrogeologic
method or ground-water model must be reasonably applicable
for the aquifer setting.  For wells, the hydrogeologic method or
ground-water model must include the effects of drawdown
(increased hydraulic gradient near the well) and interference
from other wells.

(viii)  Map Showing Boundaries of the DWSP Zones - A
map showing the location of the ground-water source of
drinking water and the boundary for each DWSP zone.  The

base map shall be a 1:24,000-scale (7.5-minute series)
topographic map, such as is published by the U.S. Geological
Survey.  Although zone one (100-foot radius around the well or
margin of the collection area) need not be on the map, the
complete boundaries for zones two, three, and four must be
drawn and labeled.  More detailed maps are optional and may
be submitted in addition to the map required above.

The PWS shall also include a written description of the
distances which define the delineated boundaries of zones two,
three, and four.  These written descriptions must include the
maximum distances upgradient from the well, the maximum
distances downgradient from the well, and the maximum widths
of each protection zone.

(b)  Optional Two-Mile Radius Delineation Procedure -
Delineation Reports for protection areas delineated using the
Optional Two-mile Radius Delineation Procedure shall include
the following information:

(i)  Map Showing Boundaries of the DWSP Management
Area - A map showing the location of the ground-water source
of drinking water and the DWSP management area boundary.
The base map shall be a 1:24,000-scale (7.5-minute series)
topographic map, such as is published by the U.S. Geological
Survey.  Although zone one (100-foot radius around the well or
margin of the collection area) need not be on the map, the
complete two-mile radius must be drawn and labeled.  More
detailed maps are optional and may be submitted in addition to
the map required above.

(ii)  Hydrogeologic Report to Exclude a Potential
Contamination Source - To exclude a potential contamination
source from the inventory which is required in R309-600-10(1),
a hydrogeologic report is required which clearly demonstrates
that the potential contamination source has no capacity to
contaminate the source.

(6) Protected Aquifer Conditions - If a PWS chooses to
verify protected aquifer conditions, it shall submit the following
additional data to DDW for each of its ground-water sources for
which the protected aquifer conditions apply.  The report must
state that the aquifer meets the definition of a protected aquifer
based on the following information:

(a)  thickness, depth, and lithology of the protective clay
layer;

(b) data to indicate the lateral continuity of the protective
clay layer over the extent of zone two.  This may include such
data as correlation of beds in multiple wells, published
hydrogeologic studies, stratigraphic studies, potentiometric
surface studies, and so forth; and

(c)  evidence that the well has been grouted or otherwise
sealed from the ground surface to a depth of at least 100 feet
and for a thickness of at least 30 feet through the protective clay
layer in accordance with R309-600-6(1)(v) R309-204-6(6)(i).

R309-600-10.  Potential Contamination Source Inventory
and Identification and Assessment of Controls.

(1)  Prioritized Inventory of Potential Contamination
Sources - Each PWS shall list all potential contamination
sources within each DWSP zone or management area in priority
order and state the basis for this order.  This priority ranking
shall be according to relative risk to the drinking water source.
The name and address of each commercial and industrial
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potential contamination source is required.  Additional
information should include the name and phone number of a
contact person and a list of the chemical, biological, and/or
radiological hazards associated with each potential
contamination source.  Additionally, each PWS shall identify
each potential contamination source as to its location in zone
one, two, three, four or in a management area and plot it on the
map required in R309-600-9(5)(a)(viii) or R309-600-9(5)(b)(i).

(a) List of Potential Contamination Sources - A List of
Potential Contamination Sources is found in the "Source
Protection User’s Guide for Ground-Water Sources."  This
document may be obtained from DDW.  This list may be used
by PWSs as a guide to inventorying potential contamination
sources within their DWSP zones and management areas.

(b)  Refining, Expanding, Updating, and Verifying
Potential Contamination Sources - Each PWS shall update its
list of potential contamination sources to show current
conditions within DWSP zones or management areas.  This
includes adding potential contamination sources which have
moved into DWSP zones or management areas, deleting
potential contamination sources which have moved out,
improving available data about potential contamination sources,
and all other appropriate refinements.

(2)  Identification and Assessment of Current Controls -
PWSs are not required to plan and implement land management
strategies for potential contamination source hazards that are
assessed as "adequately controlled."  If controls are not
identified, the potential contamination source will be considered
to be "not adequately controlled."  Additionally, if the hazards
at a potential contamination source cannot be identified, the
potential contamination source must be assessed as "not
adequately controlled."  Identification and assessment should be
limited to one of the following controls for each applicable
hazard: regulatory, best management/pollution prevention,
physical, or negligible quantity.  Each of the following topics for
a control must be addressed before identification and assessment
will be considered to be complete.  Refer to the "Source
Protection User’s Guide for Ground-Water Sources" for a list of
government agencies and the programs they administer to
control potential contamination sources.  This guide may be
obtained from DDW.

(a)  Regulatory Controls - Identify the enforcement agency
and verify that the hazard is being regulated by them; cite and/or
quote applicable references in the regulation, rule or ordinance
which pertain to controlling the hazard; explain how the
regulatory control prevents ground-water contamination; assess
the hazard; and set a date to reassess the hazard.

(b)  Best Management/Pollution Prevention Practice
Controls - List the specific best management/pollution
prevention practices which have been implemented by potential
contamination source management to control the hazard and
indicate that they are willing to continue the use of these
practices; explain how these practices prevent ground-water
contamination; assess the hazard; and set a date to reassess the
hazard.

(c)  Physical Controls - Describe the physical control(s)
which have been constructed to control the hazard; explain how
these controls prevent contamination; assess the hazard; and set
a date to reassess the hazard.

(d)  Negligible Quantity Control - Identify the quantity of
the hazard that is being used, disposed, stored, manufactured,
and/or transported; explain why this amount should be
considered a negligible quantity; assess the hazard; and set a
date to reassess the hazard.

(3)  For the purpose of meeting the requirements of R309-
600, DDW will consider a PWS’s assessment that a potential
contamination source which is covered by a permit or approval
under one of the regulatory programs listed below sufficient to
demonstrate that the source is adequately controlled unless
otherwise determined by the Executive Secretary.  For all other
state programs, the PWS’s assessment is subject to review by
DDW; as a result, a PWS’s DWSP Plan may be disapproved if
DDW does not concur with its assessment(s).

(a)  The Utah Ground-Water Quality Protection program
established by Section 19-5-104 and R317-6;

(b)  closure plans or Part B permits under authority of the
Resource Conservation and Recovery Act (RCRA) of 1984
regarding the monitoring and treatment of ground water;

(c)  the Utah Pollutant Discharge Elimination System
(UPDES) established by Section 19-5-104 and R317-8;

(d)  the Underground Storage Tank Program established by
Section 19-6-403 and R311-200 through R311-208; and

(e)  the Underground Injection Control (UIC) Program for
classes I-IV established by Sections 19-5-104 and 40-6-5 and
R317-7 and R649-5.

R309-600-11.  Management Program to Control Each
Preexisting Potential Contamination Source.

(1)  PWSs shall plan land management strategies to control
each preexisting potential contamination source in accordance
with their authority and jurisdiction.  Land management
strategies must be consistent with the provisions of R309-600,
designed to control potential contamination, and may be
regulatory or non-regulatory.  Each potential contamination
source listed on the inventory required in R309-600-10(1) and
assessed as "not adequately controlled" must be addressed.
Land management strategies must be implemented according to
the schedule required in R309-600-7(1)(e).

(2)  PWSs with overlapping protection zones and
management areas may cooperate in controlling a particular
preexisting potential contamination source if one PWS will
agree to take the lead in planning and implementing land
management strategies and the remaining PWS(s) will assess the
preexisting potential contamination source as "adequately
controlled."

R309-600-12.  Management Program to Control or Prohibit
Future Potential Contamination Sources for Existing
Drinking Water Sources.

(1)  PWSs shall plan land management strategies to control
or prohibit future potential contamination sources within each
of its DWSP zones or management areas consistent with the
provisions of R309-600 and to an extent allowed under its
authority and jurisdiction. Land management strategies must be
designed to control potential contamination and may be
regulatory or non-regulatory.  Additionally land management
strategies must be implemented according to the schedule
required in R309-600-7(1)(e).
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(2)  Protection areas may extend into neighboring cities,
towns, and counties.  Since it may not be possible for some
PWSs to enact regulatory land management strategies outside of
their jurisdiction, except as described below, it is recommended
that these PWSs contact their neighboring cities, towns, and
counties to see if they are willing to implement protective
ordinances to prevent ground-water contamination under joint
management agreements.

(3)  Cities and towns have extraterritorial jurisdiction in
accordance with Section 10-8-15 of the Utah Code Annotated
to enact ordinances to protect a stream or "source" from which
their water is taken... "for 15 miles above the point from which
it is taken and for a distance of 300 feet on each side of such
stream..." Section 10-8-15 includes ground-water sources.

(4)  Zoning ordinances are an effective means to control
potential contamination sources that may want to move into
protection areas.  They allow PWSs to prohibit facilities that
would discharge contaminants directly to ground water.  They
also allow PWSs to review plans from potential contamination
sources to ensure there will be adequate spill protection and
waste disposal procedures, etc.  If zoning ordinances are not
used, PWSs must establish a plan to contact potential
contamination sources individually as they move into protection
areas, identify and assess their controls, and plan land
management strategies if they are not adequately controlled.

R309-600-13.  New Ground-water Sources of Drinking
Water.

(1)  Prior to constructing a new ground-water source of
drinking water, each PWS shall develop a PER which
demonstrates whether the source meets the requirements of this
section and submit it to DDW.  Additionally, engineering
information in accordance with R309-204-6(5)(a) or R309-204-
7(4) must be submitted to DDW.  DDW will not grant plan
approval until both source protection and engineering
requirements are met.  Construction standards relating to
protection zones and management areas (fencing, diversion
channels, sewer line construction, and grouting, etc.) are found
in R309-204.  After the source is constructed a DWSP Plan
must be developed, submitted, and implemented accordingly.

(2)  Preliminary Evaluation Report for New Sources of
Drinking Water - PERs shall cover all four zones or the entire
management area.  PERs should be developed in accordance
with the "Standard Report Format for New Wells and Springs."
This document may be obtained from DDW.  PWSs shall
include the following four sections in each PER:

(a)  Delineation Report for Estimated DWSP Zones - The
same requirements apply as in R309-600-9(5), except that the
hydrogeologic data for the PER must be developed using the
best available data which may be obtained from:  surrounding
wells, published information, or surface geologic mapping.
PWSs must use the Preferred Delineation Procedure to delineate
protection zones for new wells.

(b)  Inventory of Potential Contamination Sources and
Identification and Assessment of Controls - The same
requirements apply as in R309-600-10(1) and (2).  Additionally,
the PER must demonstrate that the source meets the following
requirements:

(i)  Protection Areas Delineated using the Preferred

Delineation Procedure in Protected Aquifers - A PWS shall not
locate a new ground-water source of drinking water where an
uncontrolled potential contamination source or a pollution
source exists within zone one.

(ii)  Protection Areas Delineated using the Preferred
Delineation Procedure in Unprotected Aquifers - A PWS shall
not locate a new ground-water source of drinking water where
an uncontrolled potential contamination source or an
uncontrolled pollution source exists within zone one.
Additionally, a new ground-water source of drinking water may
not be located where a pollution source exists within zone two
unless the pollution source implements design standards which
prevent contaminated discharges to ground water.

(iii)  Management Areas Delineated using the Optional
Two-Mile Radius Delineation Procedure - A PWS shall not
locate a new spring where an uncontrolled potential
contamination source or a pollution source exists within zone
one.  Additionally, a new spring may not be located where a
pollution source exist within the management area unless: a
hydrogeologic report in accordance with R309-600-9(5)(b)(ii)
which verifies that it does not impact the spring; or the pollution
source implements design standards which prevent
contaminated discharges to ground water.

(c)  Land Ownership Map - A land ownership map which
includes all land within zones one and two or the entire
management area.  Additionally, include a list which exclusively
identifies the land owners in zones one and two or the
management area, the parcel(s) of land which they own, and the
zone in which they own land.  A land ownership map and list
are not required if ordinances are used to protect these areas.

(d)  Land Use Agreements, Letters of Intent, or Zoning
Ordinances - Land use agreements which meet the requirements
of the definition in R309-600-6(1)(n).  Zoning ordinances
which are already in effect or letters of intent may be substituted
for land use agreements; however, they must accomplish the
same level of protection that is required in a land use agreement.
Letters of intent must be notarized, include the same language
that is required in land use agreements, and contain the
statement that "the owner agrees to record the land use
agreement in the county recorder’s office, if the source proves to
be an acceptable drinking water source."  The PWS shall not
introduce a new source into its system until copies of all
applicable recorded land use agreements are submitted to DDW.

(3)  Sewers Within DWSP Zones and Management Areas -
Sewer lines may not be located within zones one and two or a
management area unless the criteria identified below are met.
If sewer lines are located or planned to be located within zones
one and two or a management area, the PER must demonstrate
that they comply with this criteria. Sewer lines that comply with
this criteria may be assessed as adequately controlled potential
contamination sources.

(a)  Zone One - If the conditions specified in R309-600-
13(3)(a)(i and ii) below are met, all sewer lines within zone one
shall be constructed in accordance with R309-204-6(4) and
must be at least 10 feet from the wellhead.

(i)  There is at least 5 feet of suitable soil between the
bottom of the sewer lines and the top of the maximum seasonal
ground-water table or perched water table.  (Suitable soils
contain adequate sand/silt/clay to act as an effective effluent
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filter within its depth for the removal of pathogenic organisms
and fill the voids between coarse particles such as gravel,
cobbles, and angular rock fragments); and

(ii) there is at least 5 feet of suitable soil between the
bottom of the sewer lines the top of any bedrock formations.
(For the purposes of this rule, unsuitable soils or bedrock
formations shall include soil or bedrock formations which have
such low permeability that they prevent downward passage of
effluent, or soil or bedrock formations with open joints or
solution channels which permit such rapid flow that effluent is
not renovated.  This includes coarse particles such as gravel,
cobbles, or angular rock fragments with insufficient soil to fill
the voids between the particles.  Solid or fractured bedrock such
as shale, sandstone, limestone, basalt, or granite are
unacceptable.)

(b)  Zones One and Two - If the conditions identified in
R309-600-13(3)(a)(i and ii) above cannot be met, any sewer
lines within zones one and two or a management area shall be
constructed in accordance with R309-204-6(4) and must be at
least 300 feet from the wellhead or margin of the collection area.

(4) Use waivers for the VOC and pesticide parameter
groups may be issued if the inventory of potential contamination
sources indicates that the chemicals within these parameter
groups are not used, disposed, stored, transported, or
manufactured within zones one, two, and three or the
management area.

(5)  Replacement Wells - A PER is not required for
proposed wells, if the PWS receives written notification from
DDW that the well is classified as a replacement well.  The PWS
must submit a letter requesting that the well be classified as a
replacement well and include documentation to show that the
conditions required in R309-600-6(1)(w) are met.  If a proposed
well is classified as a replacement well, the PWS is still required
to submit and obtain written approval for all other information
as required in:

(a)  DWSP Plan for New Sources of Drinking Water (refer
to R309-600-13(6), and

(b)  the Outline of Well Approval Process (refer to R309-
204-6(5)).

(6)  DWSP Plan for New Sources of Drinking Water - The
PWS shall submit a DWSP Plan in accordance with R309-600-
7(1) for any new ground-water source of drinking water within
one year after the date of DDW’s concurrence letter for the PER.
In developing this DWSP Plan, PWSs shall refine the
information in the PER by applying any new, as-constructed
characteristics of the source (i.e., pumping rate, aquifer test,
etc.).

R309-600-14.  Contingency Plans.
PWSs shall submit a Contingency Plan which includes all

sources of drinking water for their entire water system to DDW
concurrently with the submission of their first DWSP Plan.
Guidance for developing Contingency Plans may be found in the
"Source Protection User’s Guide for Ground-Water Sources."
This document may be obtained from DDW.

R309-600-15.  Public Notification.
(1)  Public Notification Plan - Each PWS shall append a

Public Notification Plan to its next DWSP plan that is submitted

to DDW in accordance with the schedules in R309-600-3(2),
R309-600-3(3), R309-600-7(2)(e), and R309-600-13(6).  This
includes plans that are submitted late or have been granted
extensions.  This Public Notification Appendix shall specify a
schedule and method(s) to notify the PWS’s customers and
consumers of the general conclusions of their DWSP planning
and shall generally address all of its ground-water sources of
drinking water.

(2)  Public Notifications - The first public notification shall
be included in the Recordkeeping Section of the plan which is
submitted in accordance with R309-600-15(1).  This public
notification must be released to the public within 30 days of the
plan being submitted, whether or not the plan has been reviewed
by DDW, or it must be contained in the PWS’s next Consumer
Confidence Report.  Consumer Confidence Reports are released
to the public annually by July 31st of the current year.  All other
public notifications shall be in accordance with the Public
Notification Plan schedule and method(s) required in R309-600-
15(1) and be included in the Recordkeeping Section of the
designated plan.  Public notifications shall address all of the
PWS’s ground-water sources and include a discussion of the
following:

(a)  The general geologic and physical setting of the
sources;

(b)  the general types of potential contamination sources
within the protection zones;

(c)  a susceptibility analysis that addresses the following:
(i)  the geologic characteristics of the aquifer(s) (protected,

unprotected, unknown),
(ii)  the integrity of the grout seal of the well(s) or the

impervious seal over the spring collection area(s),
(iii)  a general assessment of the potential contamination

sources as to whether they are controlled or uncontrolled, and
(iv) a summary statement of how susceptible the PWSs

wells and springs are to contamination from the highest ranking
potential contamination sources on their prioritized list; and

(d)  a summary of the land management strategies that are
being implemented to manage existing and future potential
contamination source hazards.

Examples of means of notifying the public and examples
of public notification material are discussed in the "Source
Protection User’s Guide for Ground-Water Sources" which may
be obtained from DDW.  Additionally, the public must be
notified that complete DWSP plans are available to them upon
request.

R309-600-16.  Monitoring Reduction Waivers.
(1) Three types of monitoring waivers are available to

PWSs.  They are: a) reliably and consistently, b) use, and c)
susceptibility.  The criteria for establishing a reliably and
consistently waiver is set forth in R309-104.  The criteria for use
and susceptibility waivers follows.

(2)  If a source’s DWSP plan is due according to the
schedule in R309-600-3, and is not submitted to DDW, its use
and susceptibility waivers for the VOC and pesticide parameter
groups (refer to R309-104-4.3.1 e and f; and R309-104-4.3.2 h
and i) will expire unless an exception (refer to R309-600-4) for
a new due date has been granted. Additionally, current use and
susceptibility waivers for the VOC, pesticide and unregulated
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parameter groups will expire upon review of a DWSP plan, if
these waivers are not addressed in the plan.

(3)  Use Waivers - If the chemicals within the VOC and/or
pesticide parameter group(s) (refer to R309-103 table 103-3 and
103-2) have not been used, disposed, stored, transported, or
manufactured within the past five years within zones one, two,
and three, the source may be eligible for a use waiver.  To
qualify for a VOC and/or pesticide use waiver, a PWS must
complete the following two steps:

(a)  List the chemicals which are used, disposed, stored,
transported, and manufactured at each potential contamination
source within zones one, two, and three where the use of the
chemicals within the VOC and pesticide parameter groups are
likely; and

(b)  submit a dated statement which is signed by the
system’s designated person that none of the VOCs and pesticides
within these respective parameter groups have been used,
disposed, stored, transported, or manufactured within the past
five years within zones one, two, and three.

(4)  Susceptibility Waivers - If a source does not qualify for
use waivers, and if reliably and consistently waivers have not
been issued, it may be eligible for susceptibility waivers.
Susceptibility waivers tolerate the use, disposal, storage,
transport, and manufacture of chemicals within zones one, two,
and three as long as the PWS can demonstrate that the source is
not susceptible to contamination from them.  To qualify for a
VOC and/or pesticide susceptibility waiver, a PWS must
complete the following steps:

(a)  Submit the monitoring results of at least one applicable
sample from the VOC and/or pesticide parameter group(s) that
has been taken within the past five years.  A non-detectable
analysis for each chemical within the parameter group(s) is
required;

(b)  submit a dated statement from the designated person
verifying that the PWS is confident that a susceptibility waiver
for the VOC and/or pesticide parameter group(s) will not
threaten public health; and

(c) verify that the source is developed in a protected
aquifer, as defined in R309-600-6(1)(v), and have a public
education program which addresses proper use and disposal
practices for pesticides and VOCs which is described in the
management sections of the DWSP plan.

(5) Special Waiver Conditions - Special scientific or
engineering studies or best management practices may be
developed to support a request for an exception to paragraph
R309-600-16(4)(c) due to special conditions.  These studies
must be approved by DDW before the PWS begins the study.
Special waiver condition studies may include:

(a) geology and construction/grout seal of the well to
demonstrate geologic protection;

(b) memoranda of agreement which addresses best
management practices for VOCs and/or pesticides with
industrial, agricultural, and commercial facilities which use,
store, transport, manufacture, or dispose of the chemicals within
these parameter groups;

(c) public education programs which address best
management practices for VOCs and/or pesticides;

(d) contaminant quantities;
(e) affected land area; and/or

(f) fate and transport studies of the VOCs and/or pesticides
which are listed as hazards at the PCSs within zones one, two,
and three, and any other conditions which may be identified by
the PWS and approved by DDW.

KEY:  drinking water, environmental health
June 12, 2000 19-4-104(1)(a)(iv)
Notice of Continuation April 10, 1997
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R309.  Environmental Quality, Drinking Water.
R309-605.  Source Protection:  Drinking Water Source
Protection for Surface Water Sources.
R309-605-1.  Purpose.

Public Water Systems (PWSs) are responsible for
protecting their sources of drinking water from contamination.
R309-605 sets forth minimum requirements to establish a
uniform, statewide program for implementation by PWSs to
protect their surface water sources of drinking water.  PWSs are
encouraged to enact more stringent programs to protect their
sources of drinking water if they decide they are necessary.

R309-605 applies to all surface sources of drinking water
which are used by PWSs to supply their systems and to ground-
water sources which are under the direct influence of surface
water.  However, compliance with this rule is voluntary for
existing surface water sources of drinking water which are used
by public (transient) non-community water systems.

R309-605-2.  Authority.
Under authority of Subsection 19-4-104(1)(a)(iv), the

Drinking Water Board adopts this rule which governs the
protection of surface sources of drinking water.

R309-605-3.  Definitions.
(1)  The following terms are defined for the purposes of

this rule:
(a)  "Controls" means the codes, ordinances, rules, and

regulations currently in effect to regulate a potential
contamination source. "Controls" also means physical controls
which may prevent contaminants from migrating off of a site
and into surface or ground water, and negligible quantities of
contaminants.

(b)  "Division" means Division of Drinking Water.
(c)  "DWSP Program" means the program to protect

drinking water source protection zones from contaminants that
may have an adverse effect on the health of persons.

(d)  "DWSP Zone" means the surface and subsurface area
surrounding a surface source of drinking water supplying a
PWS, over which or through which contaminants are reasonably
likely to move toward and reach such source.

(e)  "Designated person" means the person appointed by a
PWS to ensure that the requirements of R309-605 are met.

(f)  "Executive Secretary" means the individual authorized
by the Drinking Water Board to conduct business on its behalf.

(g)  "Existing surface water source of drinking water"
means a public supply surface water source for which plans and
specifications were submitted to DDW on or before the effective
date of this rule.

(h) "Intake", for the purposes of surface water drinking
water source protection, means the device used to divert surface
water and also the conveyance to the point immediately
preceding treatment, or, if no treatment is provided, at the entry
point to the distribution system.

(i)  "Land management strategies" means zoning and non-
zoning controls which include, but are not limited to, the
following:  zoning and subdivision ordinances, site plan
reviews, design and operating standards, source prohibitions,
purchase of property and development rights, public education
programs, ground-water monitoring, household hazardous waste

collection programs, water conservation programs, memoranda
of understanding, written contracts and agreements, and so
forth.

(j)  "Land use agreement" means a written memorandum or
contract wherein the owner(s) agrees not to locate or allow the
location of uncontrolled potential contamination sources or
pollution sources within zone 1 of delineated surface water
sources.  This restriction must be binding on all heirs,
successors, and assigns.  Land use agreements must be recorded
with the property description in the local county recorder’s
office.

Land use agreements for protection areas on publicly
owned lands need not be recorded in the local county recorder
office.  However, a letter must be obtained from the
Administrator of the land in question and meet the requirements
described above.

(k)  "New surface water source of drinking water" means
a public supply surface water source of drinking water for which
plans and specifications are submitted to the Division after the
effective date of this rule.

(l)  "Nonpoint source" means any conveyance not meeting
the definition of point source.

(m)  "Point of diversion" (POD) is the location at which
water from a surface source enters a piped conveyance, storage
tank, or is otherwise removed from open exposure prior to
treatment.

(n)  "Point source" means any discernible, confined, and
discrete conveyance, including but not limited to any pipe,
ditch, channel, tunnel, conduit, well, discrete fissure, container,
rolling stock, animal feeding operation with more than ten
animal units, landfill, or vessel or other floating craft, from
which pollutants are or may be discharged.  This term does not
include return flows from irrigated agriculture.

(o)  "Pollution source" means point source discharges of
contaminants to surface water or potential discharges of the
liquid forms of "extremely hazardous substances" which are
stored in containers in excess of "applicable threshold planning
quantities" as specified in the Emergency Planning and
Community Right-to-Know Act(EPCRA),42 U.S.C. 11001 et
seq. (1986).  Examples of possible pollution sources include,
but are not limited to, the following:  storage facilities that store
the liquid forms of extremely hazardous substances, septic
tanks, drain fields, class V underground injection wells,
landfills, open dumps, land filling of sludge and septage,
manure piles, salt piles, pit privies, drain lines, and animal
feeding operations with more than ten animal units.  The
following definitions are part of R309-605 and clarify the
meaning of "pollution source:"

(i)  "Animal feeding operation" means a lot or facility
where the following conditions are met:  animals have been or
will be stabled or confined and fed or maintained for a total of
45 days or more in any 12 month period, and crops, vegetation
forage growth, or post-harvest residues are not sustained in the
normal growing season over any portion of the lot or facility.
Two or more animal feeding operations under common
ownership are considered to be a single feeding operation if they
adjoin each other, if they use a common area, or if they use a
common system for the disposal of wastes.

(ii)  "Animal unit" means a unit of measurement for any
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animal feeding operation calculated by adding the following
numbers; the number of slaughter and feeder cattle multiplied by
1.0, plus the number of mature dairy cattle multiplied by 1.4,
plus the number of swine weighing over 55 pounds multiplied
by 0.4, plus the number of sheep multiplied by 0.1, plus the
number of horses multiplied by 2.0.

(iii)  "Extremely hazardous substances" means those
substances which are identified in the Sec. 302(EHS) column of
the "TITLE III LIST OF LISTS - Consolidated List of
Chemicals Subject to Reporting Under SARA Title III," (EPA
550-B-96-015).  A copy of this document may be obtained from:
NCEPI, PO Box 42419, Cincinnati, OH 45202.  Online ordering
i s  a l s o  a v a i l a b l e  a t :
http://www.epa.gov/ncepihom/orderpub.html.

(p)  "Potential contamination source" means any facility or
site which employs an activity or procedure which may
potentially contaminate ground-water or surface water.  A
pollution source is also a potential contamination source.

(q)  "PWS" means public water system.
(r)  "Surface water" means all water which is open to the

atmosphere and subject to surface runoff (see also R309-204-
5(1)).

(s)  "Susceptibility" means the potential for a PWS (as
determined at the point immediately preceding treatment, or, if
no treatment is provided, at the entry point to the distribution
system) to draw water contaminated above a demonstrated
background water quality concentration through any
combination of the following pathways: geologic strata and
overlying soil, direct discharge, overland flow, upgradient water,
cracks/fissures in or open areas of the surface water intake
and/or the pipe/conveyance between the intake and the water
distribution system.

(t)  "Watershed" means the topographic boundary, up to the
state’s border, that is the perimeter of the catchment basin that
provides water to the intake structure.

R309-605-4.  Implementation.
(1)  Existing Surface Water Sources - Each PWS shall

submit a Drinking Water Source Protection (DWSP) Plan to the
Division of Drinking Water (Division) in accordance with
R309-605-7 for each of its existing surface water sources
according to the following schedule.
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(2)  New surface water sources - Each PWS shall submit a
Preliminary Evaluation Report (PER) in accordance with R309-
605-9  for each of its new surface water sources to the Division.

(3)  PWSs shall maintain all land use agreements which
were established under previous rules to protect their surface
water sources of drinking water from contamination.
Additionally, PWSs shall maintain land ownership and land-use
agreements established under previous rules with new owners

which prohibit these new owners from locating pollution
sources within protection zones.

R309-605-5.  Exceptions.
(1)  Exceptions to the requirements of R309-605 or parts

thereof may be granted by the Executive Secretary to a PWS if,
due to compelling factors (which may include economic
factors), a PWS is unable to comply with these requirements,
and the granting of an exception will not result in an
unreasonable risk to health.

(2)  The Executive Secretary may prescribe a schedule by
which the PWS must come into compliance with the
requirements of R309-605.

R309-605-6.  Designated Person.
(1)  A designated person shall be appointed and reported

in writing to the Executive Secretary by each PWS within 180
days of the effective date of R309-605.  The designated person’s
address and telephone number shall be included in the written
correspondence.  Additionally, the above information must be
included in each DWSP Plan and PER that is submitted to the
Division.

(2)  Each PWS shall notify the Executive Secretary in
writing within 30 days of any changes in the appointment of a
designated person.

R309-605-7.  Drinking Water Source Protection (DWSP) for
Surface Sources.

(1)  DWSP Plans
(a)  Each PWS shall develop, submit, and implement a

DWSP Plan for each of its surface water sources of drinking
water.

(i)  Recognizing that more than one PWS may jointly use
a source from the same or nearby diversions, the Division
encourages collaboration among such PWSs with joint use of a
source in the development of a DWSP plan for that source.
PWSs who jointly submit an acceptable DWSP plan per R309-
605-7 for one surface water source above common point(s) of
diversion, will be considered to have met the requirement of
R309-605-7(1)(a).  Such collaboration may be deemed to be an
effective use of effort, funds and resources, and may lead to a
more effective and comprehensive protection and prevention
program. The deadline from R309-605-4(1) that would apply to
such a collaboration would be associated with the largest
population served by the individual parties to the agreement,
unless an extension is granted by the Division.

(b)  Required Sections for DWSP Plans - DWSP Plans
should be developed in accordance with the "Standard Report
Format for Surface Sources".  This document may be obtained
from the Division.  DWSP Plans must include the following
eight sections:

(i)  DWSP Delineation Report - A DWSP Delineation
Report in accordance with R309-605-7(3) is the first section of
a DWSP Plan.

(ii)  Susceptibility Analysis and Determination - A
susceptibility analysis and determination in accordance with
R309-605-7(4) is the second section of a DWSP report.

(iii)  Management Program to Control Each Preexisting
Potential Contamination Source - a management program to
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control each preexisting potential contamination source in
accordance with R309-605-7(5) is the third section of a DWSP
Plan.

(iv)  Management Program to Control or Prohibit Future
Potential Contamination Sources - A plan for controlling or
prohibiting future potential contamination sources is the fourth
section of a DWSP Plan.  This must be in accordance with
R309-605-7(6), consistent with the general provisions of this
rule, and implemented to an extent allowed under the PWS’s
authority and jurisdiction.

(v)  Implementation Schedule - The implementation
schedule is the fifth section of a DWSP Plan.  Each PWS shall
develop a step-by-step implementation schedule which lists each
of its proposed land management strategies with an
implementation date for each strategy.

(vi)  Resource Evaluation - The resource evaluation is the
sixth section of a DWSP Plan.  Each PWS shall assess the
financial and other resources which may be required for it to
implement each of its DWSP Plans and determine how these
resources may be acquired.

(vii)  Recordkeeping - Recordkeeping is the seventh section
of a DWSP Plan. Each PWS shall document changes in each of
its DWSP Plans as they are updated to show significant changes
in conditions in the protection zones.  As a DWSP Plan is
executed, the PWS shall document any land management
strategies that are implemented.  These documents may include
any of the following:  ordinances, codes, permits, memoranda of
understanding, public education programs, and so forth.

(viii)  Public Notification - A method for, schedule for and
example of the means for notifying the public water system’s
customers and consumers regarding the drinking water source
water assessment and the results of that assessment is the last
section of a DWSP plan.  This must be in accordance with
R309-605-7(7).

(c)  DWSP Plan Administration - DWSP Plans shall be
submitted, corrected, retained, implemented, updated, and
revised according to the following:

(i)  Submitting DWSP Plans - Each PWS shall submit a
DWSP Plan to the Division in accordance with the schedule in
R309-605-4(2) for each of its surface water sources of drinking
water (a joint development and submittal of a DWSP plan is
acceptable for PWSs with the joint use of a source, per R309-
605-7(1)(a)(i).)

(ii)  Correcting Deficiencies - Each PWS shall correct any
deficiencies in a disapproved DWSP Plan and resubmit it to the
Division within 90 days of the disapproval date.

(iii)  Retaining DWSP Plans - Each PWS shall retain on its
premises a current copy of each of its DWSP Plans.  DWSP
Plans shall be made available to the public upon request.

(iv)  Implementing DWSP Plans - Each PWS shall begin
implementing each of its DWSP Plans in accordance with its
schedule in R309-605-7(1)(b)(v), within 180 days after
submittal if they are not disapproved by the Division.

(v)  Updating and Resubmitting DWSP Plans - Each PWS
shall review and update its DWSP Plans as often as necessary to
ensure that they show current conditions in the DWSP zones,
but at least annually after the original due date (see R309-605-
4(1)).  Updated plans also document the implementation of land
management strategies in the recordkeeping section.  Updated

DWSP Plans will be resubmitted to the Division every six years
from their original due date.  This applies even though a PWS
may have been granted an extension beyond the original due
date.

(vi)  Revising DWSP Plans - Each PWS shall submit a
revised DWSP Plan to the Division within 180 days after the
reconstruction or redevelopment of any surface water source of
drinking water which causes changes in source construction,
source development, hydrogeology, delineation, potential
contamination sources, or proposed land management strategies.

(2)  DWSP Plan Review.
(a) The Division shall review each DWSP Plan submitted

by PWSs and "concur," "concur with recommendations,"
"conditionally concur" or "disapprove" the plan.

(b) The Division may "disapprove" DWSP Plans for any of
the following reasons:

(i) A DWSP Plan that is missing the delineation report or
any of the information and data required in it (refer to R309-
605-7(3));

(ii) An inaccurate Susceptibility Analysis or a DWSP Plan
that is missing this report or any of the information required in
it (refer to R309-605-7(4)):

(iii) An inaccurate Prioritized Inventory of Potential
Contamination Sources or a DWSP Plan that is missing this
report or any of the information required in it (refer to R309-
605-7(4)(c));

(iv) An inaccurate assessment of current controls (refer to
R309-605-7(4)(a)(iii)(B));

(v) A missing Management Program to Control Each
Preexisting Potential Contamination Source which has been
assessed as "not adequately controlled" by the PWS (refer to
R309-605-7(5));

(vi) A missing Management Program to Control or Prohibit
Future Potential Contamination Sources (refer to R309-605-
7(6));

(vii) A missing Implementation Schedule, Resource
Evaluation, Recordkeeping Section, or Contingency Plan (refer
to R309-605-7(1)(b)(v-vii) and R309-605-9).

(viii) A missing Public Notification Section (refer to R309-
605-7(7)

(c) The Division may "concur with recommendations"
when PWSs propose management programs to control
preexisting potential contamination sources or management
programs to control or prohibit future potential contamination
sources for existing or new drinking water sources which appear
inadequate or ineffective.

(d) The Division may "conditionally concur" with a DWSP
Plan.  The PWS must implement the conditions and report
compliance the next time the DWSP Plan is due and submitted
to the Division.

(3)  Delineation of Protection Zones
(a)  The delineation section of the DWSP plan for surface

water sources may be obtained from the Division upon request.
A delineation section provided by the Division would become
the first section of the submittal from the PWS. The delineation
section provided by the Division will consist of a map or maps
showing the limits of the zones described in R309-605-
7(3)(b)(i-iv), and will identify potential contamination sources
on record in the state’s Geographic Information System.
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(b)  Alternatively, the PWS may provide their own
delineation report. Such a submittal must either describe the
zones as defined in R309-605-7(3)(b)(i-iv), or must comply with
the requirements and definitions of R309-605-7(3)(c). The
delineation report must include a map or maps showing the
extent of the zones.

(i)  Zone 1:
(A)  Streams, rivers and canals: zone 1 encompasses the

area on both sides of the source, 1/2 mile on each side measured
laterally from the high water mark of the source (bank full), and
from 100 feet downstream of the POD to 15 miles upstream.  If
a natural stream or river is diverted into an uncovered canal or
aqueduct for the purpose of delivering water to a system or a
water treatment facility, that entire canal will be considered to
be part of zone 1, and the 15 mile measurement upstream will
apply to the stream or river contributing water to the system
from the diversion.

(B)  Reservoirs or lakes: zone 1 is considered to be the area
1/2 mile from the high water mark of the source.  Any stream or
river contributing to the lake/reservoir will be included in zone
1 for a distance of 15 miles upstream, and 1/2 mile laterally on
both sides of the source.  If a reservoir is diverted into an
uncovered canal or aqueduct for the purpose of delivering water
to a system or a water treatment facility, that entire canal will be
considered to be part of zone 1, and the 15 mile measurement
upstream will apply to the reservoir and tributaries contributing
water to the system.

(ii)  Zone 2: Zone 2 is defined as the area from the end of
zone 1, and an additional 50 miles upstream (or to the limits of
the watershed or to the state line, whichever comes first), and
1000 feet on each side measured from the high water mark of
the source.

(iii)  Zone 3:  Zone 3 is defined as the area from the end of
zone 2 to the limits of the watershed or to the state line,
whichever comes first, and 500 feet on each side measured from
the high water mark of the source.

(iv)  Zone 4: Zone 4 is defined as the remainder of the area
of the watershed contributing to the source that does not fall
within the boundaries of zones 1 through 3.

(v)  Special case delineations:
(A)  Basin Transfer PODs: Where water supplies are

received from basin transfers, the water from the extraneous
basin will be treated as a separate source, and will be subject to
its own DWSP plan, starting from zone 1 at the secondary POD.

(c)  If the PWS is able to demonstrate that a different zone
configuration is more protective than those defined in R309-
605-7(3)(b), that different configuration may be used upon prior
review and approval by the Division.  An explanation of the
method used to obtain and establish the dimensions of the zones
must be provided.  The delineation report must include a map or
maps showing the extent of the zones.  The entire watershed
boundary contributing to a source must be included in the
delineation.

(4)  Susceptibility Analysis and Determination:
(a)  Susceptibility Analysis:
(i)  Structural integrity of the intake: The PWS will

evaluate the structural integrity of the intake to ensure
compliance with the existing source development rule (R309-
204-5) on a pass or fail basis.  The pass-fail rating will be

determined by whether the intake meets minimum rule
requirements, and whether the physical condition of the intake
is adequate to protect the intake from contamination events.
The integrity evaluation includes any portion of the conveyance
from the point of diversion to the distribution systems that is
open to the atmosphere or is otherwise vulnerable to
contamination, including distribution canals, etc.

(ii)  Sensitivity of Natural Setting: The PWS will evaluate
the sensitivity of the source based on physiographic and/or
hydrogeologic factors. Factors influencing sensitivity may
include any natural or man-made feature that increases or
decreases the likelihood of contamination.  Sensitivity does not
address the question of whether contamination is present in the
watershed or recharge area.

(iii)  Assessment of management of potential contamination
sources:

(A)  Potential Contamination Source Inventory
(I)  Each PWS shall list all potential contamination sources

within each DWSP zone.  The name and address of each non-
residential potential contamination source is required, as well as
a list of the chemical, biological, and/or radiological hazards
associated with each potential contamination source. Additional
information should include the name and phone number of a
contact person. Additionally, each PWS shall identify each
potential contamination source as to its location in zone one,
two, three, or four and plot it on the map required in R309-605-
7(3)(a and b).

(II)  List of Potential Contamination Sources - A List of
Potential Contamination Sources is found in the "Source
Protection User’s Guide."  This document may be obtained from
the Division.  This list may be used by PWSs as a guide to
inventorying potential contamination sources within their
DWSP zones.

(III)  Refining, Expanding, Updating, and Verifying
Potential Contamination Sources - Each PWS shall update its
list of potential contamination sources to show current
conditions within DWSP zones.  This includes adding potential
contamination sources which have moved into DWSP zones,
deleting potential contamination sources which have moved out,
improving available data about potential contamination sources,
and all other appropriate refinements.

(B)  Identification and Assessment of Controls: The PWS
will identify and assess the hazards at each potential
contamination source as "adequately controlled" or "not
adequately controlled".

(I)  If controls are not identified, the potential
contamination source will be considered "not adequately
controlled."  Additionally, if the hazards at a potential
contamination source cannot be identified, the potential
contamination source must be assessed as "not adequately
controlled."

(II)  Types of controls: For each hazard, one of the
following controls should be identified (if applicable):
regulatory, best management/pollution prevention, or physical
controls.  Negligible quantities of contaminants are also
considered a control.  The assessment of controls will not be
considered complete unless the controls are completely
evaluated and discussed in the DWSP report, using the criteria
described in this section.
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Regulatory Controls - Identify the enforcement agency and
verify that the hazard is being regulated by them; cite and/or
quote applicable references in the regulation, rule or ordinance
which pertain to controlling the hazard; explain how the
regulatory controls affect the potential for surface water
contamination; assess the hazard; and set a date to reassess the
hazard. For assistance in identifying regulatory controls, refer to
the "Source Protection User’s Guide" Appendix D for a list of
government agencies and the programs they administer to
control potential contamination sources.  This guide may be
obtained from the Division.

Best Management/Pollution Prevention Practice Controls -
List the specific best management/pollution prevention practices
which have been implemented by potential contamination
source management to control the hazard and indicate that they
are willing to continue the use of these practices; explain how
these practices affect the potential for surface water
contamination; assess the hazard; and set a date to reassess the
hazard.

Physical Controls - Describe the physical control(s) which
have been constructed to control the hazard; explain how these
controls affect the potential for contamination; assess the
hazard; and set a date to reassess the hazard.

Negligible Quantity Control - Identify the quantity of the
hazard that is being used, disposed, stored, manufactured, and/or
transported; explain why this amount should be considered a
negligible quantity; assess the hazard; and set a date to reassess
the hazard.

(C)  For the purpose of meeting the requirements of R309-
605, the Division will consider a PWS’s assessment that a
potential contamination source which is covered by a permit or
approval under one of the regulatory programs listed below
sufficient to demonstrate that the source is adequately controlled
unless otherwise determined by the Executive Secretary.  For all
other state regulatory programs, the PWS’s assessment is subject
to review by; as a result, a PWS’s DWSP Plan may be
disapproved if the Division does not concur with its
assessment(s).

(I) The Utah Ground-Water Quality Protection program
established by Section 19-5-104 and Rule R317-6;

(II)  Closure plans or Part B permits under authority of the
Resource Conservation and Recovery Act (RCRA) of 1984
regarding the monitoring and treatment of ground-water;

(III)  The Utah Pollutant Discharge Elimination System
(UPDES) established by Section 19-5-104 and Rule R317-8; at
the discretion of the PWS, this may include Confined Animal
feeding Operations/Animal Feeding Operations (CAFO/AFO)
assessed under the Utah DWQ CAFO/AFO Strategy.

(IV)  The Underground Storage Tank Program established
by Section 19-6-403 and Rules R311-200 through R311-208;
and

(V)  the Underground Injection Control (UIC) Program for
classes I-IV established by Sections 19-5-104 and 40-6-5 and
Rules R317-7 and R649-5.

(b)  Susceptibility determination:
(i)  The PWS will assess the drinking water source for its

susceptibility relative to each potential contamination source.
The determination will be based on the following four factors:
1) the structural integrity of the intake, 2) the sensitivity of the

natural setting, 3) whether a PCS is considered controlled or
not, and 4) how the first three factors are interrelated.  The PWS
will provide an explanation of the method or judgement used to
weigh the first three factors against each other to determine
susceptibility.

(ii)  Additionally, each drinking water source will be
assessed for its overall susceptibility to potential contamination
events. The determination will result in a qualitative assessment
of the susceptibility of the drinking water source to
contamination. This assessment of overall susceptibility allows
the PWS and others to compare the susceptibility of one
drinking water source to another.

(iii)  Each surface water drinking water source in the state
of Utah is initially considered to have a high susceptibility to
contamination, due to the intrinsic unprotected nature of surface
water sources.  Each surface source will be considered to have
a high susceptibility to contamination until a PWS or a group of
PWSs demonstrates otherwise, per R309-605 and receives
concurrence from the Division per R309-605-7(2).

(c)  Prioritized Potential Contamination Source Inventory:
The PWS will prepare a prioritized inventory of potential
contamination sources based on the susceptibility
determinations in R309-605-7(4)(b)(i). The inventory will rank
potential contamination sources based on the degree of threat
posed to the drinking water source as determined in R309-605-
7(4)(b)(i).

(5)  Management Program to Control Each Preexisting
Potential Contamination Source.

(a)  PWSs are not required to plan and implement land
management strategies for potential contamination source
hazards that are assessed as "adequately controlled."

(b)  PWSs shall plan land management strategies to control
each preexisting uncontrolled potential contamination source in
accordance with their authority and jurisdiction.  Land
management strategies must be consistent with the provisions of
R309-605, designed to control potential contamination, and may
be regulatory or non-regulatory.  Each potential contamination
source listed on the inventory required in R309-605-7(4) and
assessed as "not adequately controlled" must be addressed.
Land management strategies must be implemented according to
the schedule required in R309-605-7(1)(b)(v).

(c)  PWSs with overlapping protection zones may
cooperate in controlling a particular preexisting potential
contamination source if one PWS will agree to take the lead in
planning and implementing land management strategies.  The
remaining PWS(s) will assess the preexisting potential
contamination source as "adequately controlled."

(6)  Management Program to Control or Prohibit Future
Potential Contamination Sources for Existing Drinking Water
Sources.

(a)  PWSs shall plan land management strategies to control
or prohibit future potential contamination sources within each
of its DWSP zones consistent with the provisions of R309-605
and to the extent allowed under its authority and jurisdiction.
Land management strategies must be designed to control
potential contamination and may be regulatory or non-
regulatory.  Additionally land management strategies must be
implemented according to the schedule required in R309-605-
7(1)(b)(v).
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(b)  Protection areas may extend into neighboring cities,
towns, and counties.  Since it may not be possible for some
PWSs to enact regulatory land management strategies outside of
their jurisdiction, except as described below, it is recommended
that these PWSs contact their neighboring cities, towns, and
counties to see if they are willing to implement protective
ordinances to prevent surface water contamination under joint
management agreements.

(c)  Cities and towns have extraterritorial jurisdiction in
accordance with Section 10-8-15 of the Utah Code Annotated
to enact ordinances to protect a stream or "source" from which
their water is taken... " for 15 miles above the point from which
it is taken and for a distance of 300 feet on each side of such
stream...."

(d)  Zoning ordinances are an effective means to control
potential contamination sources that may want to move into
protection areas.  They allow PWSs to prohibit facilities that
would discharge contaminants directly to surface water.  They
also allow PWSs to review plans from potential contamination
sources to ensure there will be adequate spill protection and
waste disposal procedures, etc.  If zoning ordinances are not
used, PWSs must establish a plan to contact potential
contamination sources individually as they move into protection
areas, identify and assess their controls, and plan land
management strategies if they are not adequately controlled.

(7)  Public Notification:
Within their DWSP report, each PWS shall specify the

method and schedule for notifying their customers and
consumers that an assessment of their surface water source has
been completed and what the results of that assessment are.
Each PWS shall provide the proposed public notification
material as an appendix to the DWSP report. The public
notification material shall include a discussion of the general
geologic and physical setting of the source, the sensitivity of the
setting, general types of potential contamination sources in the
area, how susceptible the drinking water source is to potential
contamination and a map showing the location of the drinking
water source and generalized areas of potential concern (it is not
mandatory to show the location of the intake itself). The public
notification material will be in plain English. The purpose of
this public notification is to advise the public regarding how
susceptible their drinking water source is to potential
contamination sources. Examples of means of notifying the
public, and examples of acceptable public notification materials,
are available from the Division.

R309-605-8.  DWSP for Ground-Water Sources Under the
Direct Influence of Surface Water Sources.

(1)  DWSP for ground-water sources under the direct
influence of surface water sources will be accomplished through
delineation of both the ground-water and surface water
contribution areas.  The requirements of R309-600 will apply to
the ground-water portion, and the requirements of R309-605
will apply to the surface water portion, except that the schedule
for such DWSP plans under this section will be based on the
schedule shown in R309-605-4(1).

R309-605-9.  New Surface Water Sources of Drinking Water.
(1)  Prior to constructing a new surface water source of

drinking water, each PWS shall develop a preliminary
evaluation report (PER) which demonstrates that the source
location has been chosen such that the number of uncontrolled
sources in zones 1 and 2 is minimized. If the source water is not
currently classified as 1C under UAC R317-2, the PWS must
request such a classification from the Division of Water Quality
for zones 1 and 2. The PWS should also consider requesting
that the source water be categorized as Category 1, 2 or 3 under
UAC R317-2-3.  Categorization of the source will reduce
(Category 3) or eliminate (Category 1 and 2) the potential for
source water degradation from new pollution sources.  In
addition, engineering information in accordance with R309-
204-4 and R309-204-5 (general source development and surface
water source development requirements) must be submitted to
the Division concurrent with the PER.  A complete DWSP plan
is required, one year after approval of the PER and after
construction of the source intake, following the requirements of
R309-605-7.

(2)  Preliminary Evaluation Report (PER) for New Sources
of Drinking Water - PERs shall cover all four zones.  PERs
should be developed in accordance with the "Standard Report
Format for New Surface Sources."  This document may be
obtained from the Division.  PWSs shall include the following
four sections in each PER:

(a)  Delineation Report for Estimated DWSP Zones - The
same requirements apply as in R309-605-7(3).

(b)  Susceptibility Analysis and determination- The same
requirements apply as in R309-605-7(4).

(c)  Land Ownership Map - A land ownership map which
includes all land within zones one and two and the primary use
of the land (residential, commercial, industrial, recreational,
crops, animal husbandry, etc).  Additionally, include a list
which identifies the land owners in zones one and two, the
parcel(s) of land which they own, and the zone in which they
own land.  Small residential lots may be clustered as residential
areas rather than identifying each residential parcel.  A land
ownership map and list are not required if ordinances are used
to protect these areas.  It is the responsibility of the PWS to cite,
quote and document references and interpret the zoning
ordinance to substantiate any land use restrictions.

(d)  Documentation of Division of Water Quality
classification of source water - with reference to R317-2,
provide documentation of the classification of the source waters
by the Division of Water Quality (see also R309-605-9(1)).

(3)  DWSP Plan for New Sources of Drinking Water - The
PWS shall submit a DWSP Plan in accordance with R309-605-4
for any new surface water source of drinking water within one
year after the date of the Division’s concurrence letter with the
PER.  In developing this DWSP Plan, PWSs shall refine the
information in the PER by applying any new characteristics of
the source.

R309-605-10.  Contingency Plans.
PWSs shall submit a Contingency Plan which includes all

sources of drinking water for their entire water system to the
Division concurrently with the submission of their first DWSP
Plan.  Guidance for developing Contingency Plans may be
found in the "Source Protection User’s Guide."  This document
may be obtained from the Division.
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R309.  Environmental Quality, Drinking Water.
R309-710.  Drinking Water Source Protection Funding.
R309-710-1.  Authority and Purpose.

(1)  Under authority granted in Subsection 19-4-
104(1)(a)(iv), the Drinking Water Board adopts this rule which
governs the pass through of federal funds to small public water
systems to assist them in developing source protection plans
required by R309-600.

(2)  The Federal Safe Drinking Water Act Amendments of
1996 make certain federal funds available to states to assist them
in completing source water assessments required by the Act.  It
is the intent of the Drinking Water Board to pass most of these
funds through to small public water systems to assist them by
covering part of the costs they incur in preparing Drinking
Water Source Protection Plans ("DWSP Plans") required by
R309-600.

(3)  This rule sets forth the guidelines and requirements that
the Drinking Water Board and staff will adhere to in
determining the eligibility for and amounts of federal funding
that small public water systems shall be granted.

R309-710-2.  Definitions.
(1)  "Small public water system" means a public water

system serving less than 3,300 persons.
(2)  "DDW" means the Department of Environmental

Quality, Division of Drinking Water.

R309-710-3.  Funds Availability - Time Period.
(1)  Federal funds shall be available to be granted to small

public water systems as soon as this rule becomes effective and
federal funds are made available to the State of Utah.  Subject
to their availability, funds shall be dispersed until all small
public water systems meeting the eligibility requirements of this
rule have received funds, or until the total amount of funds
passed through to water systems equals $1,000,000, whichever
occurs first.  In any case, DWSP Plans submitted to DDW after
December 31, 1999, shall not receive funding.

(2)  Any federal funds set aside for the purposes described
in this rule and not used for the same shall be used for other
source water assessment or protection purposes or revert to the
federal Drinking Water State Revolving Loan Fund as provided
for by federal Safe Drinking Water Act.

R309-710-4.  Funding Amounts.
(1)  Small public water systems shall be eligible for 50%,

not to exceed $2,500, of the actual costs for each ground-water
source of drinking water for which they prepare and submit to
DDW a complete DWSP Plan.  Funds shall not be granted until
DDW determines that the Plan is complete, i.e., meets all the
requirements of R309-600.

(2)  Systems located in the same geographic areas are
encouraged to have their source protection plans prepared
together, as a group, by a single consultant or vendor.  This
should help to reduce costs and increase the effectiveness of
plans.

R309-710-5.  Eligibility Criteria and Application for Funds.
(1)  In order to be eligible for these funds, a small public

water system must:

(a)  Have been in existence as of the initial effective date
of R309-600 (July 26, 1993);

(b)  have more than 50% of the dwelling units served by
the system occupied by permanent, year-round residents;

(c)  have a median adjusted gross income that is less than
the state-wide median adjusted gross income for Utah; however,
if a group of small public water systems located in the same
geographic area selects a single consultant who prepares and
submits all their source protection plans together, and at least
50% of the systems in the group meet this income level
criterion, then all systems in the group, or the group as a whole,
shall be deemed to meet this criterion;

(d)  be a community water system, or a non-transient, non-
community water system that is not associated with or owned by
a for-profit entity, and is not owned/operated by a federal or
state government agency; and

(e)  submit complete DWSP Plans to DDW by the due
dates indicated in R309-600-3.  No DWSP Plans submitted to
DDW after December 31, 1999 shall be eligible for these funds.

(2)  In addition, only DWSP Plans prepared for drinking
water sources that were existing (approved by DDW) as of July
26, 1993 shall be eligible for these funds.

(3)  Application for Funds - In order to apply for and
receive funds, small public water systems must submit an
application form which has been obtained from DDW and
completed in accordance with its instructions or a letter of
application, with the complete DWSP Plan, to DDW.  The
completed application form or letter of application must be
accompanied by documentation of actual costs incurred in
preparing the DWSP Plan(s), and certify that these costs are
actual and correct.  The letter must also certify that the water
system meets the eligibility criteria stated above, and be signed
by the water system manager or designated person (R309-113-
5).  All completed applications or letters of application must be
received by DDW no later than December 29, 2000.  There shall
be no exceptions to this deadline.

R309-710-6.  Order of Dispersal of Funds.
(1)  Funds shall be granted to small public water systems

by DDW in the order in which complete DWSP Plans along
with a letter of application for funds are received by DDW.

(2)  Funds shall be dispersed until the total amount granted
reaches $1,000,000, or until all DWSP Plans submitted by
December 31, 1999, and determined to be eligible for funding
have been funded, whichever occurs first.

KEY:  drinking water, environmental health
June 12, 2000 19-4-104(1)(a)(iv)
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R317.  Environmental Quality, Water Quality.
R317-1.  Definitions and General Requirements.
R317-1-1.  Definitions.

1.1  "Absorption system" means a device constructed under
the ground surface to receive and to distribute effluent in such
a manner that the effluent is effectively filtered and retained
below ground surface.

1.2  "Board" means the Utah Water Quality Board.
1.3  "BOD" means 5-day, 20 degrees C. biochemical

oxygen demand.
1.4  "Body Politic" means the State or its agencies or any

political subdivision of the State to include a county, city, town,
improvement district, taxing district or any other governmental
subdivision or public corporation of the State.

1.5  "Building sewer" means the pipe which carries
wastewater from the building drain to a public sewer, a
wastewater disposal system or other point of disposal.  It is
synonymous with "house sewer".

1.6  "CBOD" means 5-day, 20 degrees C., carbonaceous
biochemical oxygen demand.

1.7  "Deep well" means a drinking water supply source
which complies with all the applicable provisions of the State of
Utah Public Drinking Water Regulations.

1.8  "Digested sludge" means sludge in which the volatile
solids content has been reduced to about 50% by a suitable
biological treatment process.

1.9  "Division" means the Utah State Division of Water
Quality.

1.10  "Domestic wastewater" means a combination of the
liquid or water-carried wastes from residences, business
buildings, institutions, and other establishments with installed
plumbing facilities, together with those from industrial
establishments, and with such ground water, surface water, and
storm water as may be present.  It is synonymous with the term
"sewage".

1.11  "Effluent" means the liquid discharge from any unit
of a wastewater treatment works, including a septic tank.

1.12  "Human pathogens" means specific causative agents
of disease in humans such as bacteria or viruses.

1.13  "Individual wastewater disposal system" means, for
the purposes of Section 19-5-102(7), a system for underground
disposal of domestic wastewater which is designed for a
capacity of 5,000 gallons per day or less and is not designed to
serve multiple dwelling units which are owned by separate
owners except condominiums and twin homes.  It usually
consists of a building sewer, a septic tank and an absorptions
system.

1.14  "Industrial wastes" means the liquid wastes from
industrial processes as distinct from wastes derived principally
from dwellings, business buildings, institutions and the like.  It
is synonymous with the term "industrial wastewater".

1.15  "Influent" means the total wastewater flow entering
a wastewater treatment works.

1.16  "Large underground wastewater disposal system"
means the same type of device as described under 1.1.13 above,
except that it is designed to handle more than 5,000 gallons per
day of domestic wastewater which originates in multiple
dwellings, commercial establishments, recreational facilities,
schools, or any other wastewater disposal system not covered in

1.1.13 above.  The Board controls the installation of such
systems.

1.17  "Person" means any individual, corporation,
partnership, association, company, or body politic, including
any agency or instrumentality of the United States government
(Section 19-1-103).

1.18  "Point source" means any discernible, confined and
discrete conveyance including but not limited to any pipe, ditch,
channel, tunnel, conduit, well, discrete fissure, container,
concentrated animal feeding operation, or vessel or other
floating craft from which pollutants are or may be discharged.
This term does not include return flow from irrigated
agriculture.

1.19  "Polished Secondary Treatment" means a treatment
process that can produce an effluent meeting or exceeding the
following standards:

A.  The arithmetic mean of BOD values determined on
effluent samples collected during any 30-day period shall not
exceed 15 mg/l, nor shall the arithmetic mean exceed 20 mg/l
during any 7-day period.

B.  The arithmetic mean of SS values determined on
effluent samples collected during any 30-day period shall not
exceed 10 mg/l, nor shall the arithmetic mean exceed 12 mg/l
during any 7-day period.

C.  The geometric mean of total coliform and fecal
coliform bacteria in effluent samples collected during any 30-
day period shall not exceed either 200 per 100 ml or 20 per 100
ml respectively, nor shall the geometric mean exceed 250 per
100 ml or 25 per 100 ml respectively during any 7-day period.

D.  The effluent pH values shall be maintained within the
limits of 6.5 to 9.0.

1.20  "Pollution" means such contamination, or other
alteration of the physical, chemical, or biological properties of
any waters of the state, or such discharge of any liquid, gaseous
or solid substance into any waters of the state as will create a
nuisance or render such waters harmful or detrimental or
injurious to public health, safety or welfare, or to domestic,
commercial, industrial, agricultural, recreational, or other
legitimate beneficial uses, or to livestock, wild animals, birds,
fish or other aquatic life.

1.21  "Seepage trench" means a modified seepage pit, an
absorption system consisting of trenches filled with coarse filter
material into which septic tank effluent is discharged.

1.22  "Seepage pit" means an absorption system consisting
of a covered pit into which effluent is discharged.

1.23  "Septic tank" means a water-tight receptacle which
receives the discharge of a drainage system or part thereof,
designed and constructed so as to retain solids, digest organic
matter through a period of detention and allow the liquids to
discharge into the soil outside of the tank through an
underground absorption system meeting the requirements of
these regulations.

1.24  "Shallow well" means a well providing a source of
drinking water which does not meet the requirements of a "deep
well".

1.25  "Sludge" means the accumulation of solids which
have settled from wastewater.  As initially accumulated, and
prior to treatment, it is known as "raw sludge".

1.26  "SS" means suspended solids.
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1.27  "Subsurface absorption bed" means an absorption
system consisting of a covered, gravel-filled bed into which
effluent is discharged through specifically designed
underground pipes.

1.28  "Subsurface absorption field" means an absorption
system consisting of a series of covered, gravel-filled trenches
into which effluent is discharged through specifically designed
underground pipes.

1.29  "Treatment works" means any plant, disposal field,
lagoon, dam, pumping station, incinerator, or other works used
for the purpose of treating, stabilizing or holding wastes.
(Section 19-5-102).

1.30  "Wastes" means dredged spoil, solid waste,
incinerator residue, sewage, garbage, sewage sludge, munitions,
chemical wastes, biological materials, radioactive materials,
heat, wrecked or discarded equipment, rock, sand, cellar dirt,
and industrial, municipal, and agricultural waste discharged into
water. (Section 19-5-102).

1.31  "Wastewater" means sewage, industrial waste or other
liquid substances which might cause pollution of waters of the
state.  Intercepted ground water which is uncontaminated by
wastes is not included.

1.32  "Waters of the state" means all streams, lakes, ponds,
marshes, water-courses, waterways, wells, springs, irrigation
systems, drainage systems, and all other bodies or accumulations
of water, surface and underground, natural or artificial, public
or private, which are contained within, flow through, or border
upon this state or any portion thereof, except that bodies of
water confined to and retained within the limits of private
property, and which do not develop into or constitute a
nuisance, or a public health hazard, or a menace to fish and
wildlife, shall not be considered to be "waters of the state" under
this definition (Section 19-5-102).

R317-1-2.  General Requirements.
2.1 Water Pollution Prohibited.  No person shall discharge

wastewater or deposit wastes or other substances in violation of
the requirements of these regulations.

2.2 Construction Permit.  No person shall make or
construct any device for treatment or discharge of wastewater
(including storm sewers), except to an existing sewer system,
without first receiving a permit to do so from the Board or its
authorized representative, except as provided in R317-1-2.5.
Issuance of such permit shall be construed as approval of plans
for the purposes of authorizing release of federal or state funds
allocated for planning or construction purposes.  Construction
permits shall expire one year after date of issuance unless
substantial and continuous construction is under way.  Upon
application, construction permits may be extended on an
individual basis provided application for such extension is made
prior to the permit expiration date.

2.3 Submission of Plans.  Any person desiring a permit as
required by R317-1-2.2, shall submit complete plans,
specifications, and other pertinent documents covering the
proposed construction to the Division for review.

2.4 Review of Plans.  The Division shall review said plans
and specifications as to their adequacy of design for the intended
purpose and shall require such changes as are found necessary
to assure compliance with pertinent parts of these regulations.

2.5 Exceptions.
A.  Individual Wastewater Disposal Systems.  Construction

plans and specifications for individual wastewater disposal
systems shall be submitted to the local health authority having
jurisdiction and need not be submitted to the Division.  Such
devices, in any case, shall be constructed in accordance with
regulations for individual wastewater disposal systems adopted
by the Water Quality Board.  Compliance with the regulations
shall be determined by an on-site inspection by the appropriate
health authority.

B. Small Animal Waste (Manure) Lagoons. Construction
plans and specifications for small animal waste lagoons as
defined in R317-6 (permitted by rule for ground water permits)
need not be submitted to the Division if the design is prepared
or certified by the U.S.D.A. Natural Resources Conservation
Service (NRCS) in accordance with criteria provided for in the
Memorandum of Agreement between the Division and the
NRCS, and the construction is inspected by the NRCS.
Compliance with these rules shall be determined by on-site
inspection by the NRCS.

2.6 Compliance with Water Quality Standards.  No person
shall discharge wastes into waters of the state except in
compliance with these regulations and under circumstances
which assure compliance with water quality standards in R317-
2.

2.7 Operation of Wastewater Treatment Works.
Wastewater treatment works shall be so operated at all times as
to produce effluents meeting all requirements of these
regulations and otherwise in a manner consistent with adequate
protection of public health and welfare.  Complete daily records
shall be kept of the operation of wastewater treatment works
covered under R317-3 on forms approved by the Division and
a copy of such records shall be forwarded to the Division at
monthly intervals.

R317-1-3.  Requirements for Waste Discharges.
3.1  Deadline For Compliance With Water Quality

Standards.
All persons discharging wastes into any of the waters of the

State on the effective date of these regulations shall provide the
degree of wastewater treatment determined necessary to insure
compliance with the requirements of R317-2 (Water Quality
Standards) as soon as practicable but not later than June 30,
1983, except that the Board may, on a case-by-case basis, allow
an extension to the deadline for compliance with these
requirements for specific criteria listed in R317-2 where it is
determined that the designated use is not being impaired or
significant use improvement would not occur or where there is
a reasonable question as to the validity of a specific criterion or
for other valid reasons as determined by the Board.

3.2  Deadline For Compliance With Secondary Treatment
Requirements.

All persons discharging wastes from point sources into any
of the waters of the State shall provide treatment processes
which will produce secondary effluent meeting or exceeding the
following effluent quality standards.

A.  The arithmetic mean of BOD values determined on
effluent samples collected during any 30-day period shall not
exceed 25 mg/l, nor shall the arithmetic mean exceed 35 mg/l
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during any 7-day period.  In addition, if the treatment plant
influent is of domestic or municipal sewage origin, the BOD
values of effluent samples shall not be greater than 15% of the
BOD values of influent samples collected in the same time
period.  As an alternative, if agreed to by the person discharging
wastes, the following effluent quality standard may be
established as a requirement of the discharge permit and must be
met:  The arithmetic mean of CBOD values determined on
effluent samples collected during any 30-day period shall not
exceed 20 mg/l nor shall the arithmetic mean exceed 30 mg/l
during any 7-day period.  In addition, if the treatment plant
influent is of domestic or municipal sewage origin, the CBOD
values of effluent samples shall not be greater than 15% of the
CBOD values of influent samples collected in the same time
period.

B.  The arithmetic mean of SS values determined on
effluent samples collected during any 30-day period shall not
exceed 25 mg/l, nor shall the arithmetic mean exceed 35 mg/l
during any 7-day period.  In addition, if the treatment plant
influent is of domestic or municipal sewage origin, the SS
values of effluent samples shall not be greater than 15% of the
SS values of influent samples collected in the same time period.

C.  The geometric mean of total coliform and fecal coliform
bacteria in effluent samples collected during any 30-day period
shall not exceed either 2000 per 100 ml or 200 per 100 ml
respectively, nor shall the geometric mean exceed 2500 per 100
ml or 250 per 100 ml respectively, during any 7-day period.
Exceptions to this requirement may be allowed by the Board on
a case-by-case basis where domestic wastewater is not a part of
the effluent and where water quality standards are not violated.

D.  The effluent values for pH shall be maintained within
the limits of 6.5 and 9.0.

E.  Exceptions to the 85% removal requirements may be
allowed on a case-by-case basis where infiltration makes such
removal requirements infeasible and where water quality
standards are not violated.

F.  The Board may allow exceptions to the requirements of
(A), (B) and (D) above on a case-by-case basis where the
discharge will be of short duration and where there will be of no
significant detrimental affect on receiving water quality or
downstream beneficial uses.

3.3  Extensions To Deadlines For Compliance.
The Board may, upon application of a waste discharger,

allow extensions on a case-by-case basis to the compliance
deadlines in Section 1.3.2 above where it can be shown that
despite good faith effort, construction cannot be completed
within the time required.

3.4  Pollutants In Diverted Water Returned To Stream.
A user of surface water diverted from waters of the State

will not be required to remove any pollutants which such user
has not added before returning the diverted flow to the original
watercourse, provided there is no increase in concentration of
pollutants in the diverted water.  Should the pollutant
constituent concentration of the intake surface waters to a
facility exceed the effluent limitations for such facility under a
federal National Pollutant Discharge Elimination System permit
or a permit issued pursuant to State authority, then the effluent
limitations shall become equal to the constituent concentrations
in the intake surface waters of such facility.  This section does

not apply to irrigation return flow.

R317-1-4.  Utilization and Isolation of Domestic Wastewater
Treatment Works Effluent.

4.1  Untreated Domestic Wastewater.  Untreated domestic
wastewater or effluent not meeting secondary treatment
standards as defined by these regulations shall be isolated from
all public contact until suitably treated.  Land disposal or land
treatment of such wastewater or effluent may be accomplished
by use of an approved total containment lagoon as defined in
R317-3 or by such other treatment approved by the Board as
being feasible and equally protective of human health and the
environment.

4.2  Submittal of Reuse Project Plan.  If a person intends
to reuse or provide for the reuse of treated domestic wastewater
directly for any purpose, except on the treatment plant site as
described in R317-1-4.6, a Reuse Project Plan must be
submitted to the Division of Water Quality. A copy of the plan
must also be submitted to the local health department.  Any
needed construction of wastewater treatment and delivery
systems would also be covered by a construction permit as
required in section R317-1-2.2 of this rule.  The plan must
contain the following information.  At least items A and B
should be provided before construction begins.  All items must
be provided before any water deliveries are made.

A.  A description of the source, quantity, quality, and use
of the treated wastewater to be delivered, the location of the
reuse site, and how the requirements of this rule would be met.

B.  A description of the water rights for the use of the
treated effluent. This will include evidence that the State
Engineer has been notified and has agreed that the treatment
entity has the right to use the water for the intended use.

C.  An operation and management plan to include:
1.  A copy of the contract with the user, if other than the

treatment entity.
2.  A labeling and separation plan for the prevention of

cross connections between reclaimed water distribution lines
and potable water lines. Guidance for distribution systems is
available from the Division of Water Quality.

3.  Schedules for routine maintenance.
4.  A contingency plan for system failure or upsets.
D.  If the water will be delivered to another entity for

distribution and use, a copy of the contract covering how the
requirements of this rule will be met.

4.3  Use of Treated Domestic Wastewater Effluent Where
Human Exposure is Likely (Type I)

A.  Uses Allowed
1.  Residential irrigation, including landscape irrigation at

individual houses.
2.  Urban uses, which includes non-residential landscape

irrigation, golf course irrigation, toilet flushing, fire protection,
and other uses with similar potential for human exposure.

3.  Irrigation of food crops where the applied reclaimed
water is likely to have direct contact with the edible part.  Type
I water is required for all spray irrigation of food crops.

4.  Irrigation of pasture for milking animals.
5.  Impoundments of wastewater where direct human

contact is likely to occur.
6.  All Type II uses listed in 4.4.A below.
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B.  Required Treatment Processes
1.  Secondary treatment process, which may include

activated sludge, trickling filters, rotating biological contactors,
oxidation ditches, and stabilization ponds.  The secondary
treatment process should produce effluent in which both the
BOD and total suspended solids concentrations do not exceed
25 mg/l as a monthly mean.

2.  Filtration, which includes passing the wastewater
through filter media such as sand and/or anthracite or approved
membrane processes.

3.  Disinfection to destroy, inactivate, or remove
pathogenic microorganisms by chemical, physical, or biological
means.  Disinfection may be accomplished by chlorination,
ozonation, or other chemical disinfectants, UV radiation,
membrane processes, or other approved processes.

C.  Water Quality Limits.  The quality of effluent before
use must meet the following standards.  Testing methods and
procedures shall be performed according to Standards Methods
for Examination of Water and Wastewater, eighteenth edition,
1992, or as otherwise approved by the Executive Secretary.

1.  The monthly arithmetic mean of BOD shall not exceed
10 mg/l as determined by daily composite sampling.  Composite
samples shall be comprised of at least six flow proportionate
samples taken over a 24-hour period.

2.  The daily arithmetic mean turbidity shall not exceed 2
NTU, and turbidity shall not exceed 5 NTU at any time.
Turbidity shall be measured continuously.  The turbidity
standard shall be met prior to disinfection.  If the turbidity
standard cannot be met, but it can be demonstrated to the
satisfaction of the Executive Secretary that there exists a
consistent correlation between turbidity and the total suspended
solids, then an alternate turbidity standard may be established.
This will allow continuous turbidity monitoring for quality
control while maintaining the intent of the turbidity standard,
which is to have 5 mg/l total suspended solids or less to assure
adequate disinfection.

3.  The weekly median fecal coliform concentration shall
be none detected, as determined from daily grab samples, and no
sample shall exceed 14 organisms/100 ml.

4.  The total residual chlorine shall be measured
continuously and shall at no time be less than 1.0 mg/l after 30
minutes contact time at peak flow.  If an alternative disinfection
process is used, it must be demonstrated to the satisfaction of the
Executive Secretary that the alternative process is comparable to
that achieved by chlorination with a 1 mg/l residual after 30
minutes contact time.  If the effectiveness cannot be related to
chlorination, then the effectiveness of the alternative
disinfection process must be demonstrated by testing for
pathogen destruction as determined by the Executive Secretary.
A 1 mg/l total chlorine residual is required after disinfection and
before the reclaimed water goes into the distribution system.

5.  The pH as determined by daily grab samples or
continuous monitoring shall be between 6 and 9.

D.  Other Requirements
1.  An alternative disposal option or diversion to storage

must be automatically activated if turbidity exceeds or chlorine
residual drops below the instantaneous required value for more
than 5 minutes.

2.  Any irrigation must be at least 50 feet from any potable

water well.  Impoundments of reclaimed water, if not sealed,
must be at least 500 feet from any potable water well.

3.  Requirements for ground water discharge permits, if
required, shall be determined in accordance with R317-6.

4.  For residential landscape irrigation at individual homes,
additional quality control restrictions may be required by the
Executive Secretary.  Proposals for such uses should also be
submitted to the local health authority to determine any
conditions they may require.

4.4  Use of Treated Domestic Wastewater Effluent Where
Human Exposure is Unlikely (Type II)

A.  Uses Allowed
1.  Irrigation of sod farms, silviculture, limited access

highway rights of way, and other areas where human access is
restricted or unlikely to occur.

2.  Irrigation of food crops where the applied reclaimed
water is not likely to have direct contact with the edible part,
whether the food will be processed or not (spray irrigation not
allowed).

3.  Irrigation of animal feed crops other than pasture used
for milking animals.

4.  Impoundments of wastewater where direct human
contact is not allowed or is unlikely to occur.

5.  Cooling water.  Use for cooling towers which produce
aerosols in populated areas may have special restrictions
imposed.

6.  Soil compaction or dust control in construction areas.
B.  Required Treatment Processes
1.  Secondary treatment process, which may include

activated sludge, trickling filters, rotating biological contactors,
oxidation ditches, and stabilization ponds.  Secondary treatment
should produce effluent in which both the BOD and total
suspended solids do not exceed 25 mg/l as a monthly mean.

2.  Disinfection to destroy, inactivate, or remove
pathogenic microorganisms by chemical, physical, or biological
means.  Disinfection may be accomplished by chlorination,
ozonation, or other chemical disinfectants, UV radiation,
membrane processes, or other approved processes.

C.  Water Quality Limits.  The quality of effluent before
use must meet the following standards.  Testing methods and
procedures shall be performed according to Standards Methods
for Examination of Water and Wastewater, eighteenth edition,
1992, or as otherwise approved by the Executive Secretary.

1.  The monthly arithmetic mean of BOD shall not exceed
25 mg/l as determined by weekly composite sampling.
Composite samples shall be comprised of at least six flow
proportionate samples taken over a 24-hour period.

2.  The monthly arithmetic mean total suspended solids
concentration shall not exceed 25 mg/l as determined by daily
composite sampling.  The weekly mean total suspended solids
concentration shall not exceed 35 mg/l.

3.  The weekly median fecal coliform concentration shall
not exceed 200 organisms/100 ml, as determined from daily
grab samples, and no sample shall exceed 800 organisms/100
ml.

4.  The pH as determined by daily grab samples or
continuous monitoring shall be between 6 and 9.

5.  At the discretion of the Executive Secretary, the
sampling frequency to determine compliance with water quality
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limits for effluent from lagoon systems used to irrigate
agricultural crops, may be reduced to monthly grab sampling for
BOD, and weekly grab sampling for fecal coliform, TSS and
pH.

D.  Other Requirements
1.  An alternative disposal option or diversion to storage

must be available in case quality requirements are not met.
2.  Any irrigation must be at least 300 feet from any potable

water well.  Spray irrigation must be at least 300 feet from areas
intended for public access.  This distance may be reduced or
increased by the Executive Secretary, based on the type of spray
irrigation equipment used and other factors.  Impoundments of
reclaimed water, if not sealed, must be at least 500 feet from any
potable water well.

3.  Requirements for ground water discharge permits, if
required, shall be determined in accordance with R317-6.

4.  Public access to effluent storage and irrigation or
disposal sites shall be restricted by a stock-tight fence or other
comparable means which shall be posted and controlled to
exclude the public.

4.5  Records.  Records of volume and quality of treated
wastewater delivered for reuse shall be maintained and
submitted monthly in accordance with R317-1-2.7.  If monthly
operating reports are already being submitted to the Division of
Water Quality, the data on water delivered for reuse may be
submitted on the same form.

4.6  Use of Secondary Effluent at Plant Site.  Secondary
effluent may be used at the treatment plant site in the following
manner provided there is no cross-connection with a potable
water system:

A.  Chlorinator injector water for wastewater chlorination
facilities, provided all pipes and outlets carrying the effluent are
suitably labeled.

B.  Water for hosing down wastewater clarifiers, filters and
related units, provided all pipes and outlets carrying the effluent
are suitably labeled.

C.  Irrigation of landscaped areas around the treatment
plant from which the public is excluded.

4.7  Other Uses of Effluents.  Proposed uses of effluents
not identified above, including industrial uses, shall be
considered for approval by the Board based on a case-specific
analysis of human health and environmental concerns.

4.8  Reclaimed Water Distribution Systems.  Where
reclaimed water is to be provided by pressure pipeline, unless
contained in surface pipes wholly on private property and for
agricultural purposes, the following requirements will apply.
The requirements will apply to all new systems constructed after
May 4, 1998, and it is recommended that the accessible portions
of existing reclaimed water distribution systems be retrofitted to
comply with these rules.  Requirements for secondary irrigation
systems proposed for conversion from use of non-reclaimed
water to use with reclaimed water will be considered on an
individual basis considering protection of public health and the
environment.  Any person or agency that is constructing all or
part of the distribution system must obtain a construction permit
from the Division of Water Quality prior to beginning
construction.

A.  Distribution Lines
1.  Minimum Separation.

a.  Horizontal Separation.  Reclaimed water main
distribution lines parallel to potable (culinary) water lines shall
be installed at least ten feet horizontally from the potable water
lines.  Reclaimed water main distribution lines parallel to
sanitary sewer lines shall be installed at least ten feet
horizontally from the sanitary sewer line if the sanitary sewer
line is located above the reclaimed water main and three feet
horizontally from the sanitary sewer line if the sanitary sewer
line is located below the reclaimed water main.

b.  Vertical Separation.  At crossings of reclaimed water
main distribution lines with potable water lines and sanitary
sewer lines the order of the lines from lowest in elevation to
highest should be; sanitary sewer line, reclaimed water line, and
potable water line.  A minimum 18 inches vertical separation
between these utilities shall be provided as measured from
outside of pipe to outside of pipe.  The crossings shall be
arranged so that the reclaimed water line joints will be
equidistant and as far as possible from the water line joints and
the sewer line joints. If the reclaimed water line must cross
above the potable water line, the vertical separation shall be a
minimum 18 inches and the reclaimed water line shall be
encased in a continuous pipe sleeve to a distance on each side
of the crossing equal to the depth of the potable water line from
the ground surface.  If the reclaimed water line must cross below
the sanitary sewer line, the vertical separation shall be a
minimum 18 inches and the reclaimed water line shall be
encased in a continuous pipe sleeve to a distance on each side
of the crossing equal to the depth of the reclaimed water line
from the ground surface.

c.  Special Provisions.  Where the horizontal and/or
vertical separation as required above cannot be maintained,
special construction requirements shall be provided in
accordance with requirements in R317-3 for protection of
potable water lines.  Existing pressure lines carrying reclaimed
water shall not be required to meet these requirements.

2.  Depth of Installation.  To provide protection of the
installed pipeline, reclaimed water lines should be installed with
a minimum depth of bury of three feet.

3.  Reclaimed Water Pipe Identification.
a.  General.  All new buried pipe, including service lines,

valves, and other appurtenances, shall be colored purple,
Pantone 522 or equivalent.  If fading or discoloration of the
purple pipe is experienced during construction, identification
tape is recommended.  Locating wire along the pipe is also
recommended.

b.  Identification Tape.  If identification tape is installed
along with the purple pipe, it shall be prepared with white or
black printing on a purple field, color Pantone 512 or
equivalent, having the words, "Caution: Reclaimed Water-- Do
Not Drink".  The overall width of the tape shall be at least three
inches.  Identification tape shall be installed 12 inches above the
transmission pipe longitudinally and shall be centered.

4.  Conversion of existing water lines.  Existing water lines
that are being converted to use with reclaimed water shall first
be accurately located and comply with leak test standards in
accordance with AWWA Standard C-600 and in coordination
with regulatory agencies.  The pipeline must be physically
disconnected from any potable water lines and brought into
compliance with current State cross connection rules and
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requirements (R309-102-5), and must meet minimum separation
requirements in section 4.8.A.1 of this rule above.  If the
existing lines meet approval of the water supplier and the
Division, the lines shall be approved for reclaimed water
distribution.  If regulatory compliance of the system (accurate
location and verification of no cross connections) cannot be
verified with record drawings, televising, or otherwise, the lines
shall be uncovered, inspected, and identified prior to use.  All
accessible portions of the system must be retrofitted to meet the
requirements of this rule.

5.  Valve Boxes and Other Surface Identification.  All
valve covers shall be of non-interchangeable shape with potable
water covers, and shall have an inscription cast on the top
surface stating "Reclaimed Water".  Valve boxes shall meet
AWWA standards.  All above ground facilities shall be
consistently color coded (purple, Pantone 512) and marked to
differentiate reclaimed water facilities from potable water
facilities.

6.  Blow-off Assemblies.  If either an in-line type or end-
of-line type blow-off or drain assembly is installed in the
system, the Division of Water Quality shall be consulted on
acceptable discharge or runoff locations.

B.  Storage.  If storage or impoundment of reclaimed water
is provided, the following requirements apply:

1.  Fencing.  For Type I effluent, no fencing is required by
this rule, but may be required by local laws or ordinances.  For
Type II effluent, see R317-1-4.4.D.4 above.

2.  Identification.  All storage facilities shall be identified
by signs prepared according to the requirements of Section
4.8.D.6 below.  Signs shall be posted on the surrounding fence
at minimum 500 foot intervals and at the entrance of each
facility.  If there is no fence, signs shall be located as a minimum
on each side of the facility or at minimum 250 foot intervals or
at all accessible points.

C.  Pumping Facilities.
1.  Marking.  All exposed and above ground piping,

fittings, pumps, valves, etc., shall be painted purple, Pantone
512.  In addition, all piping shall be identified using an accepted
means of labeling reading "Caution: Reclaimed Water - Do Not
Drink."  In a fenced pump station area, signs shall be posted on
the fence on all sides.

2.  Sealing Water.  Any potable water used as seal water for
reclaimed water pumps seals shall be protected from backflow
with a reduced pressure principle device.

D.  Other Requirements.
1.  Backflow Protection.  In no case shall a connection be

made between the potable and reclaimed water system.  If it is
necessary to put potable water into the reclaimed distribution
system, an approved air gap must be provided to protect the
potable water system.  A reduced pressure principle device may
be used only when approved by the Division of Water Quality,
the local health department, and the potable water supplier.

2.  Drinking Fountains.  Drinking fountains and other
public facilities shall be placed out of any spray irrigation area
in which reclaimed water is used, or shall be otherwise protected
from contact with the reclaimed water.  Exterior drinking
fountains and other public facilities shall be shown and called
out on the construction plans.  If no exterior drinking fountains,
picnic tables, food establishments, or other public facilities are

present in the design area, then it shall be specifically stated on
the plans that none are to exist.

3.  Hose Bibs.  Hose bibs on reclaimed water systems in
public areas and at individual residences shall be prohibited.  In
public, non-residential areas, replacement of hose bibs with
quick couplers is recommended.

4.  Equipment and Facilities.  Any equipment or facilities
such as tanks, temporary piping or valves, and portable pumps
which have been or may be used with reclaimed water, and
could be interchangeably used with potable water or sewage,
shall be cleaned and disinfected before or after use as
appropriate.  This disinfection and cleaning shall ensure the
protection of the public health in the event of any subsequent
use.

5.  Warning Labels.  Warning labels shall be installed on
designated facilities such as, but not limited to, controller panels
and washdown or blow-off hydrants on water trucks, and
temporary construction services.  The labels shall indicate the
system contains reclaimed water that is unsafe to drink.

6.  Warning signs.  Where reclaimed water is stored or
impounded, or used for irrigation in public areas, warning signs
shall be installed and contain, as a minimum, 1/2 inch purple
letters (Pantone 512) on a white or other high contrast
background notifying the public that the water is unsafe to
drink.  Signs may also have a purple background with white or
other high contrast lettering.  Warning signs and labels shall
read, "Warning: Reclaimed Water - Do Not Drink".  The signs
shall include the international symbol for Do Not Drink.

R317-1-5.  Use of Industrial Wastewaters.
5.1  Use of industrial wastewaters (not containing human

pathogens) shall be considered for approval by the Board based
on a case-specific analysis of human health and environmental
concerns.

R317-1-6.  Disposal of Domestic Wastewater Treatment
Works Sludge.

6.1 General.  No person shall use, dispose, or otherwise
manage sewage sludge through any practice for which pollutant
limits, management practices, and operational standards for
pathogens and vector attraction reduction requirements are
established in 40 CFR 503, July 1, 1994, except in accordance
with such requirements.

6.2 Permit.  All treatment works producing, treating and
disposing of sewage sludge must comply with applicable permit
requirements at R317-3, 6 and 8.

6.3 Septic Tank Contents.  The dumping or spreading of
septic tank contents is prohibited except in conformance with 40
CFR 503, and as authorized by the local health authority.

6.4 Effective Date.  Notwithstanding the effective date for
incorporation by reference of 40 CFR 503 provided in R317-8-
1.10(9), those portions of 40 CFR 503 specified in R317-1-6.1
and 6.3 are effective immediately.

R317-1-7.  Municipal Wastewater Facility Planning and
Compliance Criteria.

7.1  Planning and Compliance Requirements.
A.  Each wastewater treatment entity in Utah (which does

not have an approved, current facility plan) is required to
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develop, as soon as practicable, but no later than December 31,
1985, a Facilities Management and Financial Plan (FMFP)
which will assure that sewerage works construction, operation,
maintenance, and replacement needs will be met in a timely
manner.  A general outline of an FMFP is provided as an
attachment.  These plans are prerequisite to issuance of
construction permits for new or significantly modified
wastewater treatment facilities and for certification of new or
renewed NPDES permits.

B.  The FMFP must include an evaluation of alternatives in
sufficient detail to determine the most cost effective and
environmentally sound treatment strategy.  The strategy must
include a timely progression of interim measures which are
planned to result in effective wastewater treatment for existing
and projected population levels.  The FMFP should contain an
implementation schedule which outlines the specific measures
to be taken which are developed to achieve effective wastewater
management as soon as possible.  Measurable, continuing
progress toward this goal must be achievable.  Public entities are
encouraged to begin implementing their FMFP as soon as
possible.

C.  The FMFP must describe a financial plan to pay for all
project costs, including replacement costs.  This financial plan
should include an "enterprise" fund which is separate from the
general fund.  The enterprise fund will account for user charges
and other assessments collected to pay for all necessary
operation and maintenance costs, debt service, and capital
replacement.  The plan should consider budgeting an allowance
for eventual replacement of the entire facility at the end of the
design life as well as replacement of major components in the
interim.

D.  The FMFP must address optimizing the operation and
maintenance of existing facilities.

E.  The FMFP must be consistent with all applicable State
and Federal Laws and Regulations regarding pollution control
and financial management of publicly owned wastewater
treatment facilities.  Specific regulatory compliance dates may
only be extended on the basis of approval of such a plan.

7.2  Facility Plans.  Existing wastewater treatment facility
plans for projects awaiting EPA funding for design and
construction should be updated where necessary to include all
elements of an approvable FMFP (above) and elements
identified by EPA in current guidance for an approvable facility
plan.  Updated facility plans shall be submitted by December 31,
1985.

7.3  Planning Deadline Provisions.  The deadline for
submission of FMFP’s or updated facility plans shall be
December 31, 1985.  Extensions to this deadline may be granted
on a case-by-case basis by the Board if it is demonstrated that
the imposition of the deadline will cause financial hardship to
the entity; if the plan cannot, despite good faith efforts, be
completed by this date; or if the preparation and approval
process would likely cause delays in projects already planned
and in the process of implementation.  A schedule and plan for
the preparation of the FMFP or facility plan must be submitted
with any extension request.

7.4  Scope of Planning Necessary.  In order to assure that
FMFP’s and facility plans are properly scoped wastewater
treatment entities should first determine the current design life

of existing wastewater treatment facilities.
If the current design life is five years or less, according to

responsible engineering judgement, entities should prepare
FMFP’s or facility plans with sufficient detail to permit
preparation of detailed design so that construction of necessary
wastewater facilities may be completed as soon as possible.
Short-term and long-term facilities needs should be addressed.
A general outline of such a plan is presented as an attachment.
Facility plans, prepared in anticipation of an EPA Construction
Grant, must be prepared in accordance with current EPA
guidance.

If the current design life exceeds five years, long-term
wastewater facilities needs and a financial plan to address these
needs, prepared in a professional manner, may be an acceptable
level of planning.  These facilities needs would generally be
established at a very preliminary level in recognition of the fact
that detailed plans have a useful life of approximately five years.
However, the long-term facilities needs must be estimated so
that financial plans can be implemented as necessary.

After a preliminary determination is made regarding the
present design life of facilities, the staff of the Bureau of Water
Pollution Control should be consulted to provide scoping
recommendations.  Design criteria, wastewater characteristics,
demographics, other factors used to determine the present
design life of facilities, and the proposed plan of study should
be submitted to the staff before planning is initiated.

7.5  Extensions to the Implementation of Standards.
To permit the expeditious and orderly development of

plans for a short and long term wastewater management
strategy, the Board will consider temporary extensions to the
deadlines for compliance with water quality standards,
secondary treatment standards and polished secondary treatment
standards where it is documented by the entity that justifiable
reasons exist.  Extensions may be considered for specific
standards and time periods if the following conditions are met:

A.  A Facilities Management and Financial Plan or a
current Facility Plan has been prepared in accordance with
policies noted above.

B.  Existing and anticipated conditions will not pose a
health hazard.

C.  The beneficial uses of affected state waters, as defined
by R317-2, will not be seriously impaired by the discharge
during the proposed extension.

D.  Optimal operation and maintenance of existing
facilities will be continued during the extension.  Any time
extension granted will require a treatment entity to conduct a
detailed evaluation of the facility to identify and correct any
operational and non-capital intensive deficiencies at the facility.

E.  The FMFP or current facility plan must demonstrate
that the entity will upgrade its wastewater treatment facility to
meet the required standards in a timely manner.  User charges
and fees must be structured appropriately so that wastewater
management facilities become self supporting.

7.6  Responsibility for Planning.  Any wastewater
treatment entity that is presently in compliance, yet has an
identifiable need to plan for future expansion to accommodate
growth but elects to wait for federal funds for construction, will
make such election with full knowledge that should the capacity
of the existing facilities be reached before new facilities are
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completed, a moratorium on new connections may be imposed
and/or other enforcement actions may be taken.  In such
enforcement actions, the entity will not qualify for any special
consideration, since the condition will be considered to have
resulted as a matter of its choice.

7.7  Public Participation.  The WPCC encourages entities
to involve the affected public throughout the development of the
Facility Plan or Facilities Management and Financial Plan.
Since sewer users will be required to pay for debt retirement,
operation and maintenance costs, connection fees, and
contractor charges for service lateral hook-up, active citizen
involvement is essential to assess public acceptance prior to
bond elections and assure a responsive posture for local
governments.  The WPCC staff, as resources allow, will assist
entities to develop and maintain effective public participation
programs.

At least one public meeting should be held during early
phases of the planning process before a recommended
alternative is developed.

A public hearing should be held prior to the adoption of the
Facility Plan or FMFP.

Adequate notification of public meetings, hearings, and
actions in response to public participation should be provided.

A consensus of the communities’ willingness to proceed
with the plan should be developed through public meetings,
hearings, referendums, bond elections, etc. and it should be
documented in the Facility Plan or FMFP.

7.8  Staff Support.  Upon request and as resources permit,
the WPCC staff will provide technical assistance to help entities
develop interim and long-range programs, construction
schedules, FMFP’s and Facility Plans.  The staff will also
provide information relative to securing financing for
construction.  Technical assistance would include reviews of
documents submitted and meetings with city officials and their
engineers to help scope the planning project, evaluate work
plans, etc., in an effort to facilitate an expeditious approval
process.

R317-1-8.  Administrative Procedures.
8.1  Designation of Formal or Informal Proceedings.  The

following proceedings and actions are designated to be
conducted either formally or informally as required by Utah
Code Annotated Section 63-46b-4:

a.  Issuance of construction permits shall be by informal
procedures identified in R317-1, R317-2, R317-3 and R317-5.

b.  Issuance of discharge permits shall be by informal
procedures identified in R317-8.

c.  Issuance of underground injection control permits shall
be by informal procedures identified in R317-7.

d.  Review of facility management and financial plans shall
be by informal procedures identified in R317-7.

e.  Notices of Violation and Orders are exempt under Utah
Code Annotated Section 63-46b-1(2)(k).  Appeals to the
Committee of Notices of Violation and Orders shall be
processed using formal procedures.

f.  Appeals of issuances, denials, or conditions of
construction permits, discharge permits and underground
injection control permits shall be conducted formally.

g.  Funding requests, insofar as they are covered by Utah

Code Annotated Section 63-46b-1, shall be processed
informally using procedures outlined in the Board’s regulations,
policies and guidelines.

h.  Variance requests, exceptions, and other approvals etc.
will be processed informally in accordance with the applicable
provisions of the Wastewater Disposal Regulations.

8.2  Conversion of Hearings.  At any time before a final
order is issued, the Board or appointed hearing officer may
convert proceedings which are designated to be informal to
formal, and proceedings which are designated as formal to
informal if conversion is in the public interest and rights of all
parties are not unfairly prejudiced.

8.3  Rules for Conducting Formal and Informal
Proceedings.  Rules for conducting formal proceedings shall be
as provided in Utah Code Annotated Sections 63-46b-3, and 63-
46b-6 through 63-46b-13.  In addition to the procedures
referenced in paragraph 8.1 above, the procedures in Utah Code
Annotated Sections 63-46b-3 and 63-46b-5 apply to informal
proceedings.

8.4  Declaratory Orders.  In accordance with the provisions
of Utah Code Annotated Section 63-46b-21, any person may file
a request for a declaratory order.  The request shall be titled a
petition for declaratory order and shall specifically identify the
issues requested to be the subject of the order.  Requests for
declaratory order, if set for adjudicative hearing, will be
processed informally using the procedures identified in Utah
Code Annotated Sections 63-46b-3 and 63-46b-5 unless
converted to a formal proceeding under paragraph 8.2 above.
No declaratory orders will be issued in the circumstances
described in Utah Code Annotated Section 63-46b-21(3)(a).
Intervention rights and other procedures governing declaratory
orders are outlined in Utah Code Annotated Section 63-46b-21.

R317-1-9.  Penalty Criteria for Civil Settlement
Negotiations.

9.1  Introduction.  Section 19-5-115 of the Water Quality
Act provides for penalties of up to $10,000 per day for
violations of the act or any permit, rule, or order adopted under
it and up to $25,000 per day for willful violations.  Because the
law does not provide for assessment of administrative penalties,
the Attorney General initiates legal proceedings to recover
penalties where appropriate.

9.2  Purpose And Applicability.  These criteria outline the
principles used by the State in civil settlement negotiations with
water pollution sources for violations of the UWPCA and/or any
permit, rule or order adopted under it.  It is designed to be used
as a logical basis to determine a reasonable and appropriate
penalty for all types of violations to promote a more swift
resolution of environmental problems and enforcement actions.

To guide settlement negotiations on the penalty issue, the
following principles apply:  (1) penalties should be based on the
nature and extent of the violation; (2) penalties should at a
minimum, recover the economic benefit of noncompliance; (3)
penalties should be large enough to deter noncompliance; and
(4) penalties should be consistent in an effort to provide fair and
equitable treatment of the regulated community.

In determining whether a civil penalty should be sought,
the State will consider the magnitude of the violations; the
degree of actual environmental harm or the potential for such
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harm created by the violation(s); response and/or investigative
costs incurred by the State or others; any economic advantage
the violator may have gained through noncompliance;
recidivism of the violator; good faith efforts of the violator;
ability of the violator to pay; and the possible deterrent effect of
a penalty to prevent future violations.

9.3  Penalty Calculation Methodology.  The statutory
maximum penalty should first be calculated, for comparison
purposes, to determine the potential maximum penalty liability
of the violator.  The penalty which the State seeks in settlement
may not exceed this statutory maximum amount.

The civil penalty figure for settlement purposes should then
be calculated based on the following formula:  CIVIL
PENALTY = PENALTY + ADJUSTMENTS - ECONOMIC
AND LEGAL CONSIDERATIONS

PENALTY:  Violations are grouped into four main penalty
categories based upon the nature and severity of the violation.
A penalty range is associated with each category.  The following
factors will be taken into account to determine where the penalty
amount will fall within each range:

A.  History of compliance or noncompliance.  History of
noncompliance includes consideration of previous violations
and degree of recidivism.

B.  Degree of willfulness and/or negligence.  Factors to be
considered include how much control the violator had over and
the foreseeability of the events constituting the violation,
whether the violator made or could have made reasonable efforts
to prevent the violation, whether the violator knew of the legal
requirements which were violated, and degree of recalcitrance.

C.  Good faith efforts to comply.  Good faith takes into
account the openness in dealing with the violations, promptness
in correction of problems, and the degree of cooperation with
the State.

Category A - $7,000 to $10,000 per day.  Violations with
high impact on public health and the environment to include:

1.  Discharges which result in documented public health
effects and/or significant environmental damage.

2.  Any type of violation not mentioned above severe
enough to warrant a penalty assessment under category A.

Category B - $2,000 to $7,000 per day.  Major violations
of the Utah Water Pollution Control Act, associated regulations,
permits or orders to include:

1.  Discharges which likely caused or potentially would
cause (undocumented) public health effects or significant
environmental damage.

2.  Creation of a serious hazard to public health or the
environment.

3.  Illegal discharges containing significant quantities or
concentrations of toxic or hazardous materials.

4.  Any type of violation not mentioned previously which
warrants a penalty assessment under Category B.

Category C - $500 to $2,000 per day.  Violations of the
Utah Water Pollution Control Act, associated regulations,
permits or orders to include:

1.  Significant excursion of permit effluent limits.
2.  Substantial non-compliance with the requirements of a

compliance schedule.
3.  Substantial non-compliance with monitoring and

reporting requirements.

4.  Illegal discharge containing significant quantities or
concentrations of non toxic or non hazardous materials.

5.  Any type of violation not mentioned previously which
warrants a penalty assessment under Category C.

Category D - up to $500 per day.  Minor violations of the
Utah Water Pollution Control Act, associated regulations,
permits or orders to include:

1.  Minor excursion of permit effluent limits.
2.  Minor violations of compliance schedule requirements.
3.  Minor violations of reporting requirements.
4.  Illegal discharges not covered in Categories A, B and C.
5.  Any type of violations not mentioned previously which

warrants a penalty assessment under category D.
ADJUSTMENTS:  The civil penalty shall be calculated by

adding the following adjustments to the penalty amount
determined above:  1) economic benefit gained as a result of
non-compliance; 2) investigative costs incurred by the State
and/or other governmental levels; 3) documented monetary
costs associated with environmental damage.

ECONOMIC AND LEGAL CONSIDERATIONS:  An
adjustment downward may be made or a delayed payment
schedule may be used based on a documented inability of the
violator to pay.  Also, an adjustment downward may be made in
consideration of the potential for protracted litigation, an
attempt to ascertain the maximum penalty the court is likely to
award, and/or the strength of the case.

9.4  Mitigation Projects.  In some exceptional cases, it may
be appropriate to allow the reduction of the penalty assessment
in recognition of the violator’s good faith undertaking of an
environmentally beneficial mitigation project.  The following
criteria should be used in determining the eligibility of such
projects:

A.  The project must be in addition to all regulatory
compliance obligations;

B.  The project preferably should closely address the
environmental effects of the violation;

C.  The actual cost to the violator, after consideration of tax
benefits, must reflect a deterrent effect;

D.  The project must primarily benefit the environment
rather than benefit the violator;

E.  The project must be judicially enforceable;
F.  The project must not generate positive public

perception for violations of the law.
9.5  Intent Of Criteria/Information Requests.  The criteria

and procedures in this section are intended solely for the
guidance of the State.  They are not intended, and cannot be
relied upon to create any rights, substantive or procedural,
enforceable by any party in litigation with the State.

KEY:  water pollution, waste disposal, industrial waste,
effluent standards*
June 13, 2000 19-5
Notice of Continuation December 12, 1997
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R325.  Fair Corporation (Utah State), Administration.
R325-2.  Utah State Fair Commercial Exhibitor Rules.
R325-2-1.  Applications.

Potential exhibitors desiring a commercial, non-profit, or
educational booth at the Utah State Fair shall complete and
submit a commercial space application furnished by the fair with
appropriate deposit.

R325-2-2.  Selection of Exhibitors.
(a)  Exhibit space lease agreements shall be negotiated with

the Commercial Exhibits Supervisor for the use of Fairpark
exhibit space on a year by year basis.  Space may be awarded or
declined based on a need for variety and best-use determined by
the Commercial Exhibits Supervisor, executive director and/or
board of directors.

(b)  The Commercial Exhibit Supervisor, executive director
and/or board of directors may elect to renew exhibit space lease
agreements for space to those exhibitors desiring to participate
in the next succeeding year’s fair.  Application forms for such
selected exhibitors shall be made available in February.  Such a
renewal is conditioned upon the previous year’s exhibitor’s
fulfillment of the exhibit space lease agreement, adherence to
the rules and regulations as outlined in the Commercial
Exhibitor Handbook and regardless of the number of years an
exhibitor may have participated in prior Utah State Fairs.

(c)  Applications from new or prior exhibitors will be
accepted after March 20.  The Commercial Exhibit Supervisor,
executive director and/or board of directors may limit the
numbers of similar types of exhibits in order to give Fairpark
patrons the most appropriate variety.  Such selection decisions
shall be unrelated to an exhibitor’s products or services
involving content of speech matters.

(d)  All commercial exhibit applications shall be considered
and accepted on a first-come, first served basis by date received
and then alphabetically.

(e) In accordance with Section 9-4-1103 (5)(ii) that the
Utah State Fair Corporation seek sponsorships for the State
Fairpark and for individual buildings or facilities within the
Fairpark, the Utah State Fair Corporation may select and sell
exclusive sponsorships which may limit commercial exhibit
vendors from previous years from participating in the Fair or
other times of the year during the period of such exclusive
sponsorship.  Sponsorships are not governed by Commercial
Exhibit rules for renewing exhibitor space leases.

R325-2-3.  Exhibit Space Lease Agreement.
Each exhibit space requires an Exhibit Space Lease

Agreement signed by both the renter and space supervisor.  The
signing of the agreement with the Utah State Fair Corporation
indicates the renter’s acceptance of the rules governing the
contract which includes the deposit and rent balance to be paid
on the date designated in the contract.  Failure to honor this rule
is grounds for cancellation of exhibit space without refund of
deposit. The Exhibit Space Lease Agreement form and rent are
revised from year to year and are available at Utah State
Fairpark Administration Office.

R325-2-4.  Advertising Material, Petition Signing or Private
Business Prohibited Without Lease Agreement.

(a)  No individual, company or organization of any kind
may distribute or post advertising materials, solicit signatures
for petitions, pass out campaign literature or conduct business
of any kind in the Fairpark without a certified exhibit space
lease agreement.

(b) Exhibit space lease agreements for space during the
State Fair shall not be extended to, nor be made available for the
Fairpark parking areas, vehicle entrances or exit areas.

R325-2-5.  Pictures or Videos.
Any pictures or videos taken during the Fair for publicity

or for commercial gain must have the approval of the executive
director.

KEY:  fairs, rules and procedures
June 5, 2000 9-4-1103
Notice of Continuation October 29, 1996
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R380.  Health, Administration.
R380-40.  Local Health Department Minimum Performance
Standards.
R380-40-1.  Authority.

This rule is promulgated as required by Section 26A-1-
106(1)(c).  The minimum performance standards apply to all
local health department services, regardless of funding sources.

R380-40-2.  Definitions.
A.  "Department" means the Utah Department of Health.
B.  "Local health department" means a city/county or

district health department.
C.  "General performance standards" means the minimum

duties performed by local health departments for public health
administration, personal health, environmental health, laboratory
services, and health resources in addition to the powers and
duties listed in Section 26A-1-114 and is equivalent to the
phrase "minimum performance standards" in Section 26A-1-
116(1)(c).

D.  "Specific level of performance" means the measurable
level of each general performance standard.

R380-40-3.  Negotiation.
The local health department and the department shall

jointly negotiate specific measurable levels of performance, not
inconsistent with corresponding general performance standards,
and record them in a negotiated standards document.  The
department and the local health department shall take into
account in the negotiation process availability of local technical
and financial resources, availability of department technical and
financial assistance, and past practices between the department
and local health departments in providing the programs under
consideration.

R380-40-4.  Compliance.
The local health department and the department shall

monitor compliance with general performance standards and
specific levels of performance.

R380-40-5.  Corrective Action.
If the department finds that a local health department is out

of compliance with general performance standards and specific
levels of performance then the local health department shall
submit a plan of corrective action to the department that is
satisfactory to the department.  The corrective action plan shall
include but not be limited to:  local health department name; the
specific program under consideration; the general performance
standard(s) and specific levels of performance in question; date
of report; corrective actions; responsible individual; date of plan
implementation.

R380-40-6.  General Performance Standards For Local
Health Department Administration.

A.  Local health departments shall exercise the powers and
duties as outlined in Section 26A-1-114.

B.  The local board of health shall:
1.  establish local health department policies;
2.  adopt an annual budget;
3.  monitor expenditures;

4.  oversee compliance with general and specific
performance standards;

5.  provide for long range planning;
6.  appoint a qualified local health officer, subject to

ratification by the governing bodies of the participating
jurisdictions;

7.  periodically, but at least annually, evaluate the
performance of the local health officer;

8.  report at least annually to county commissioners
regarding health issues.

C.  Each local health department shall have an annual
financial audit.  The local board of health shall appoint an
independent auditor or the audit may be conducted as part of the
county audit and, in any event, the local board of health shall
accept the audit.

D.  Local health officers shall have the qualifications of
training and experience as required by the Utah Department of
Health Approved Class Specifications:

1.  District Director of Health 27, Class Code 4399, 3/7/81;
2.  District Director of Health 29, Class Code 4400, 3/7/81;
3.  District Director of Health 37, Class Code 4033, 3/1/72;
4.  District Director of Health 38, Class Code 4034,

11/1/77.
E.  Health districts having a population of 100,000 or

greater shall hire a physician health officer.  An exception
would occur if a health district’s population exceeds the 100,000
population threshold during the tenure of a non-physician health
officer, in which case the district may retain the non-physician
health officer.

F.  The local health officer shall:
1.  promote and protect the health and wellness of the

people within the jurisdiction;
2.  function as the executive and administrative officer;
3.  report to and receive policy direction from the board of

health;
4.  coordinate public health services in the district;
5.  direct programs assigned by statute to the local health

department, including administering and enforcing state and
local health laws, regulations and standards;

6.  direct the investigation and control of diseases and
conditions affecting public health;

7.  be responsible for hiring, terminating, supervising, and
evaluating all local health department employees;

8.  oversee proposed budget preparation;
9.  present the budget to the board of health for review and

approval;
10.  develop and propose policies for board consideration;
11.  implement policies of the local board of health;
12.  advise the department with regard to policy

development as those policies impact upon the mission,
purpose, and capacity of the local health department;

13.  perform other duties as assigned by the board of
health.

G.  The local health officer shall ensure that an ongoing
planning process is initiated and maintained that includes
mission statement; community needs assessments; problem
statements; goals, outcomes, and process objectives or
implementation activities; evaluation; public involvement; and
use of available data sources.
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H.  The local health officer shall ensure that fiscal
management procedures are developed, implemented and
maintained in accordance with federal, state, and local
government requirements.

I.  Consistent with federal and state laws and local
ordinances and policies, the local health officer shall ensure:

1.  that employees are recruited, hired, terminated,
classified, trained, and compensated in accordance with relevant
merit principles, federal civil rights requirements, and laws of
general applicability, and that their qualifications are
commensurate with job responsibilities;

2.  the orientation of all new employees to the local health
department and its personnel policies;

3.  the maintenance of a personnel system that includes an
accurate, current, and complete personnel record for each local
health department employee;

4.  the verification of all current licensure and certification
requirements;

5.  continued education and training for all employees;
6.  that each employee receives an annual performance

evaluation, based upon a job description and written
performance expectations for each employee;

7.  all training and certification programs for establishing
and maintaining quality performance will be conducted as
required by the Utah Department of Health and the Utah
Department of Commerce.

J.  A local health officer or designee who is a physician or
osteopath licensed to practice medicine in Utah shall supervise
and be accountable for medical practice conducted by local
health department employees.  If the local health officer is not
a physician or osteopath licensed in Utah, he shall appoint a
medical director licensed to practice medicine or osteopathy in
Utah to supervise and be accountable for medical practice
conducted by local health department employees.

K.  Each local health department shall employ a registered
nurse with education, experience, and Utah licensure consistent
with the position requirements to supervise, evaluate, and be
accountable for nursing practice conducted by local health
department nurses in order to provide quality public health
nursing service.

L.  Each local health department shall employ a health
educator or other qualified person with education and
experience consistent with the position requirements to direct
health education activities.

M.  Each local health department shall employ a sanitarian
registered in Utah with education and experience consistent with
the position requirements to supervise, evaluate, and be
accountable for environmental health activities in order to
protect and promote public health and protect the environment.

N.  Programs provided by local health departments shall be
developed, directed, and organized in response to community
needs; delivered and controlled in accordance with approved
budget; and evaluated by using a management information
system.  The management information system, when consistent
with program objectives, shall include a method to determine
client satisfaction.

1.  Each local health department shall collect and manage
data in accordance with the needs of local health department
programs, department programs, and other funding sources.

2.  Each local health department shall provide all public
health services in compliance with federal, state, and local
(including district) laws, regulations, rules, policies and
procedures; and accepted standards of public health, medical
and nursing practice.

3.  Each local health department shall maintain an ongoing
quality assurance program for public health services designed to
objectively and systematically monitor and evaluate the quality
of public health services and resolve identified problems.

R380-40-7.  General Performance Standards For Local
Health Department Personal Health Services.

A.  Each local health department shall provide health
education, health promotion and risk reduction services to assist
residents to:

1.  obtain the necessary knowledge, skills, capacity, and
opportunity to improve and maintain individual, family, and
community health;

2.  use preventive health services, practices, and facilities
appropriately;

3.  understand and participate, where feasible, in decision-
making concerning their health care;

4.  understand and encourage compliance with prescribed
medical instructions;

5.  participate in community health decision making;
6.  prevent or delay premature death, disease, injury, or

disability through services that encourage the long-term
adoption of healthy behavior.

B.  Each local health department shall provide
communicable disease control services to include: reporting,
surveillance, assessment, epidemiological investigation, and
appropriate control measures for vaccine-preventable diseases,
sexually transmitted diseases, tuberculosis, AIDS, and other
communicable diseases to attempt to prevent, control, or prevent
and control epidemics, cases of vaccine-preventable diseases,
and the spread of sexually transmitted diseases, AIDS, and
tuberculosis.

C.  Each local health department shall provide infant and
child health services to help prevent illness, injury, and
disability; reduce the preventable complications of illness,
injury, and disability; maintain health; and foster healthy growth
and development.  These services shall include: periodic health
assessments; screening for and early identification of health and
developmental problems; and provision of appropriate
treatment, education, or referral.

D.  Each local health department shall ensure that families
of referred cases of infant and childhood death including
Sudden Infant Death Syndrome cases, are offered counseling
services or referred to counseling services.

E.  Each local health department shall advocate and
promote preventive health services and health instruction for
school-aged children.

F.  Each local health department shall ensure that injury
control needs are identified and programs or services are
available to reduce the occurrence of injury and unintentional
death.

G.  Each local health department shall provide chronic
disease control services which may include screening, referral,
education, promotion, and preventive activities related to the
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prevention of cardiovascular disease, cancer, diabetes, and other
chronic diseases to reduce premature morbidity and mortality
associated with these diseases.

H.  Each local health department shall provide family
planning services including information to clients who request
it and referral in accordance with State law.

I.  Each local health department shall ensure that women
and families have access to risk appropriate preconceptional,
interconceptional, prenatal, intrapartum, and postpartum health
services with the objective of lowering the frequency of
maternal and infant death, disease and disability, and promoting
the development and maintenance of a healthy, nurturing family
unit.

J.  Each local health department shall provide dental health
services which may include dental health screening, referral,
education, promotion, and preventive activities.

R380-40-8.  General Performance Standards For Local
Health Department Environmental Health Programs.

A.  Each local health department shall ensure that there is
a program for:

1.  food service establishments to include:  the maintenance
of an inventory, directory, or listing of establishments;
inspections including corrective actions; plan reviews; an
information management system; and the dissemination of
public information;

2.  public swimming pools to include:  the maintenance of
an inventory, directory, or listing of facilities; inspections
including corrective actions; plan reviews; an information
management system; and the dissemination of public
information;

3.  institutions, public facilities, and indoor and outdoor
facilities to include:  the maintenance of an inventory, directory,
or listing of facilities; inspections including corrective actions;
plan reviews; an information management system; and the
dissemination of public information;

4.  safe drinking water to include:  the maintenance of an
inventory, directory, or listing of systems; inspections including
corrective actions; an information management system; and the
dissemination of public information;

5.  nuisance complaints to include:  inspections including
corrective actions; an information management system; and the
dissemination of public information;

6.  vector control to include:  complaint inspections
including corrective actions; an information management
system; and the dissemination of public information;

7.  air quality and air pollution control to include:
conducting limited inspections of visible emissions including
corrective actions; an information management system; and the
dissemination of public information;

8.  injury control to include:  inspections including
corrective actions; an information management system; and the
dissemination of public information;

9.  indoor clean air to include:  inspections of public
facilities including corrective actions; an information
management system; and the dissemination of public
information;

10.  solid waste to include:  an inventory, directory, or
listing of locations; inspections including corrective actions; an

information management system; and the dissemination of
public information;

11.  subsurface waste water systems to include: the
maintenance of an inventory, directory, or listing of facilities;
inspections including corrective actions; plan reviews; an
information management system; and the dissemination of
public information.

B.  Each local health department shall develop, implement,
and maintain special programs, such as programs to respond to
noise, hazardous waste, and asbestos abatement control, to meet
the special or unique needs of its community as determined by
local or state needs assessment.

R380-40-9.  General Performance Standards For Local
Health Department Laboratory Services.

All local health departments that have a laboratory are not
exempt from existing state and federal laboratory requirements.

R380-40-10.  General Performance Standards For Local
Health Department Health Resources.

A.  Epidemiology.  Each local health department shall
provide for the investigation, detection, control, and
development of preventive strategies of any communicable,
infectious, acute, chronic, or other disease, or environmental or
occupational health hazard that is considered dangerous or
important or which may affect the public health.  Reportable
diseases shall be reported.

B.  Vital Statistics.  Each local health department
designated as a local registrar of vital statistics shall ensure the
registration of appropriate certificates for all live births, deaths,
and fetal deaths that occur in the registration area, as required by
State statute.

KEY:  local health departments, performance standards
1990 26A-1-106(1)(c)
Notice of Continuation June 19, 2000
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R432.  Health, Health Systems Improvement, Health Facility
Licensure.
R432-3.  General Health Care Facility Rules Inspection and
Enforcement.
R432-3-1.  Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-3-2.  Purpose.
This rule delineates the role and responsibility of the

Department and Health Facility Licensing Bureau in the
enforcement of rules and regulations pertaining to health, safety,
and welfare in all licensed and unlicensed health facilities and
agencies regulated by Title 26, Chapter 21.  These provisions
provide guidelines and criteria to ensure that sanctions are
applied consistently and appropriately.

R432-3-3.  Deemed Status.
The Department may grant licensing deemed status to

facilities and agencies accredited by the Joint Commission on
Accreditation of Healthcare Organizations (Joint Commission),
Accreditation Association for Ambulatory Health Care
(AAAHC) or Community Health Accreditation Program in lieu
of the annual licensing inspection by the Department upon
completion of the following by the facility or agency:

(1)  As part of the annual license renewal process, the
licensee shall identify on the Request for Agency
Action/Application its desire to:

(a) initiate deemed status,
(b) continue deemed status, or
(c) relinquish deemed status during the licensing year of

application.
(2)  This request shall constitute written authorization for

the Department to attend the accrediting agency exit conference.
(3)  Upon receipt from the accrediting agency, the facility

shall submit copies of the following:
(a)  accreditation certificate;
(b)  Joint Commission Statement of Construction;
(c)  survey reports and recommendations;
(d)  progress reports of all corrective actions underway or

completed in response to accrediting body’s action or
Department recommendations.

(4)  Regardless of deemed status, the Department may
assert regulatory responsibility and authority pursuant to
applicable state and federal statutes to include:

(a)  annual and follow up inspections,
(b)  complaint investigation,
(c)  verification of the violations of state law, rule, or

standard identified in a Department survey or, violations of state
law, rule, or standard identified in the accrediting body’s survey
including:

(i)  facilities or agencies granted a provisional or
conditional accreditation by the Joint Commission until a full
accreditation status is achieved,

(ii)  any facility or agency that does not have a current,
valid accreditation certificate, or

(iii)  construction, expansion, or remodeling projects
required to comply with standards for construction promulgated
in the rules by the Health Facility Committee.

(5)  The Department may annually conduct validation

inspections of facilities or agencies accredited for the purpose
of determining compliance with state licensing requirements.  If
a validation survey discloses a failure to comply with the
standards for licensing, the provisions relating to regular annual
inspection shall apply.

R432-3-4.  Statement of Findings.
(1)  The Department or its designee shall inspect each

facility or agency at least once during each year that a license
has been granted, to determine compliance with standards and
the applicable rules and regulations.

(2)  Whenever the Department has reason to believe that a
health facility or agency is in violation of Title 26, Chapter 21
or any of the rules promulgated by the Health Facility
Committee, the Department shall serve a written Statement of
Findings to the licensee or his designee within the following
timeframe.

(a)  Statements for Class I and III violations are served
immediately.

(b)  Statements for Class II violations are served within ten
working days.

(3)  Violations shall be classified as Class I, Class II, and
Class III violations.

(a)  "Class I Violation" means any violation of a statute or
rule relating to the operation or maintenance of a health facility
or agency which presents imminent danger to patients or
residents of the facility or agency or which presents a clear
hazard to the public health.

(b)  "Class II Violation" means any violation of a statute or
rule relating to the operation or maintenance of a health facility
or agency which has a direct or immediate relationship to the
health, safety, or security of patients or residents in a health
facility or agency.

(c)  "Class III Violation" means establishing, conducting,
managing, or operating a health care facility or agency regulated
under Title 26, Chapter 21 and this rule without a license or
with an expired license.

(4)  The Department may cite a facility or agency with one
or more rule or statute violations.  If the Department finds that
there are no violations, a letter shall be sent to the facility
acknowledging the inspection findings.

(5)  The Statement of Findings shall include:
(a)  the statute or rule violated;
(b)  a description of the violation;
(c)  the facts which constitute the violation; and
(d)  the classification of the violation.

R432-3-5.  Plan of Correction.
(1)  A health facility or agency shall submit within 14

calendar days of receipt of a Statement of Findings a Plan of
Correction outlining the following:

(a)  how the required corrections shall be accomplished;
(b)  who is the responsible person to monitor the correction

is accomplished; and
(c)  the date the facility or agency will correct the violation.
(2)  Within ten working days of receipt of the Plan of

Correction, the Department shall make a determination as to the
acceptability of the Plan of Correction.

(3)  If the Department rejects the Plan of Correction, the
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Department shall notify the facility or agency of the reasons for
rejection and may request a revised Plan of Correction or issue
a Notice of Agency Action directing a Plan of Correction and
imposing a deadline for the correction.  If the Department
requests a revised Plan of Correction, the facility or agency shall
submit the revised Plan of Correction within 14 days of receipt
of the Department request.

(4)  If the facility or agency corrects the violation prior to
submitting the Plan of Correction, the facility or agency shall
submit a report of correction.

(5)  If violations remain uncorrected after the time specified
for completion in the Plan of Correction or if the facility or
agency fails to submit a Plan of Correction as specified, the
Department shall notify the facility or agency.

(6)  Any person aggrieved by the agency action shall have
the right to seek review under the provisions outlined in Rule
R432-30, Adjudicative Proceedings.

(7)  If a licensed or unlicensed health facility or agency is
served with a Statement of Findings citing a Class I violation,
the facility or agency shall correct the situation, condition, or
practice constituting the Class I violation immediately, unless a
fixed period of time is determined by the Department and is
specified in the Plan of Correction.

(a)  The Department shall conduct a follow-up inspection
within 14 calendar days or within the agreed -upon correction
period to determine correction of Class I violations.

(b)  If a health facility or agency fails to correct a Class I
violation as outlined in the accepted Plan of Correction, the
Department shall pursue sanctions or penalties through a formal
adjudicative proceeding as outlined in Rule R432-30.

(8)  A facility or agency served with a Statement of
Findings citing a Class II violation shall correct the violation
within the time specified in the Plan of Correction or within a
time-frame approved by the Department which does not exceed
60 days unless justification is provided in the accepted Plan of
Correction.

(9)  The Department may issue a conditional license or
impose sanctions to the license or initiate a formal adjudicative
proceeding to close the facility or agency if a facility or agency
is cited with a Class II violation and fails to take required
corrective action as outlined in Rule R432-30.

(10)  The Department shall determine which sanction to
impose by considering the following:

(a)  the gravity of the violation;
(b)  the effort exhibited by the licensee to correct

violations;
(c)  previous facility or agency violations; and
(d)  other relevant facts.
(11)  The Department shall serve a facility or agency with

a Statement of Findings for a Class III violation.  A facility of
agency cited for a Class III violation must file a Request for
Agency Action/License Application form and pay the required
licensing fee within 14 days of the receipt of the Class III
Statement of Findings.

(a)  The Statement of Findings may include the names of
individuals residing in the facility who require services outside
the scope of the proposed licensing category.

(b)  The facility shall arrange for all individuals to be
relocated if the facility is unable to meet the individuals’ needs

within the scope of the proposed license category.
(c)  If the facility or facility fails to submit the Request for

Agency Action/License Application as specified, the
Department shall issue a written Notice of Agency Action
ordering closure of the facility or agency.

(d)  If the Executive Director determines that the lives,
health, safety or welfare of the patients or residents cannot be
adequately assured pending a full formal adjudicative
proceeding, he may order immediate closure of the facility or
agency under an emergency adjudicative proceeding, as outlined
in Rule R432-30.

R432-3-6.  Sanction Action on License.
(1)  The Department may initiate an action against a health

facility or agency pursuant to Section 26-21-11.  That action
may include the following sanctions:

(a)  denial or revocation of a license if the facility or
agency fails to comply with the rules established by the
Committee, or demonstrates conduct adverse to the public
health, morals, welfare, and safety of the people of the state;

(b)  restriction or prohibition on admissions to a health
facility or agency for:

(i)  any Class I deficiency,
(ii)  Class II deficiencies that indicate a pattern of care and

have resulted in the substandard quality of care of patients,
(iii)  repeat Class I or II deficiencies that demonstrate

continuous noncompliance or chronic noncompliance with the
rules, or

(iv)  permitting, aiding, or abetting the commission of any
illegal act in the facility or agency;

(c)  distribution of a notice of public disclosure to at least
one newspaper of general circulation or other media form
stating the violation of licensing rules or illegal conduct
permitted by the facility or agency and the Department action
taken;

(d)  placement of Department employees or Department-
approved individuals as monitors in the facility or agency until
such time as corrective action is completed or the facility or
agency is closed;

(e)  assessment of the cost incurred by the Department in
placing the monitors to be reimbursed by the facility or agency;
or

(f)  during the correction period, placement of a temporary
manager to ensure the health and safety of the patients.

(2)  If the Department imposes a restriction or prohibition
on admissions to a long-term care facility or agency, the
Department shall send a written notice to the licensee.

(a)  The licensee shall post the copies of the notice on all
public entry doors to the licensed long-term care facility or
agency.

(b)  The Department shall impose the restriction or
prohibition if:

(i)  the long-term care facility or agency has previously
received a restriction or prohibition on admissions within the
previous 24 month period; or

(ii)  the long-term care facility or agency has failed to meet
the timeframes in the Plan of Correction which is the basis for
the restriction or prohibition on admissions; or

(iii)  circumstances in the facility or agency indicate actual
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harm, a pattern of harm, or a serious and immediate threat to
patients.

(3)  If telephone inquiries are made to a long-term care
facility or agency with a restriction or prohibition on
admissions, the facility or agency shall inform the caller, during
the call, about the restriction or prohibition on admissions.  If
the facility or agency fails to inform the caller, the department
may assess penalties as allowed by statute and shall require the
facility or agency to post a written notice on all public entry
doors.

R432-3-7.  Immediate Closure of Facility.
(1)  The Department may order the immediate closure of

any licensed or unlicensed health facility or agency when the
health, safety, or welfare of the patients or residents cannot be
assured pending a full formal adjudicative proceeding.

(2)  The provisions for an emergency adjudicative
proceeding as provided in section 63-46b-20 shall be followed.

(3)  If the Department determines to close a facility or
agency, it shall serve an order that the facility or agency is
ordered closed as of a given date.  The order shall:

(a)  state the reasons the facility is ordered closed;
(b)  cite the statute or rule violated; and
(c)  advise as to the commencement of a formal

adjudicative proceeding in accordance with this rule.
(4)  The Department may maintain an action in the name of

the state for injunction or other process against the health
facility or agency which disobeys a closure order as provided in
section 26-21-15.

(5)  The Department may assist in relocating patients or
residents to another licensed facility or agency.

(6)  The Department may pursue other lesser sanctions in
lieu of the closure order.

(7)  The Department may, in addition to emergency closure,
seek criminal penalties.

R432-3-8.  Mandatory License Revocation.
(1)  The Department may revoke a license or refuse to

renew a license for a health care facility that is in chronic
noncompliance with one or more of the rule requirements
identified as mandatory license revocation criteria in the rules
specific to the facility or agency licensing category.

(2)  The Department may not revoke a license or refuse to
renew a license for chronic noncompliance on the third or
subsequent violation unless it has documented within 14
working days from receipt of the Statement of Findings two
prior violations and given the licensee or facility administrator
a written warning notice.  The written notice shall include a
statement that continued violation could result in revocation of
the license.

(3)  If the Department revokes the license because of
chronic noncompliance and the evidence supports the
Department’s finding of chronic noncompliance, no lesser
sanction may be substituted, either by the Department or upon
subsequent review by the Health Facility Committee or the
courts.

R432-3-9.  Medicare/Medicaid Certification.
(1)  The Department may accept survey and complaint

investigation findings of the Bureau of Medicare/Medicaid
Program Certification and Resident Assessment as its own in the
conduct of the Bureau of Licensing responsibilities under state
law.

(2)  The Bureau of Licensing may review all Statements of
Findings and Plans of Correction, including surveys, follow up
surveys, and complaint investigation actions, completed by the
Bureau of Medicare/Medicaid Program Certification and
Resident Assessment.  The Statements of Findings and Plans of
Correction may be reviewed for compliance with state rules to
include:

(a)  assessment of chronic non-compliance history in
accordance with Subsection R432-1-3(28);

(b)  assessment of continuous non-compliance history in
accordance with Subsection R432-1-3(24).

KEY:  health facilities
June 23, 2000 26-21-5
Notice of Continuation January 11, 1999 26-21-14

through
26-21-16
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R448.  Health, Medical Examiner.
R448-10.  Unattended Death and Reporting Requirements.
R448-10-1.  Authority and Purpose.

This rule is authorized by Utah Code Section 26-1-5.  It
clarifies the meaning of unattended death under the provisions
of Utah Code Subsection 26-4-2(8) and the requirements of
Utah Code Section 26-4-8.

R448-10-2.  Death Under Physician’s Care and Supervision.
For purposes of Utah Code Subsection 26-4-2(8), an

individual whose care is directly supervised by a physician and
who has been seen by a licensed nurse whose activity is directly
supervised by the physician is deemed to have been seen by the
physician within the scope of the physician’s professional
capacity.

R448-10-3.  Reporting Requirement.
(1)  If a death occurs and the individual’s care within 30

days prior to death was not directly supervised by a physician or
if the individual was not seen by a licensed nurse whose activity
is directly supervised by the individual’s treating physician, then
the death must be reported as required under Utah Code Section
26-4-8.

(2)  All other deaths that meet the criteria in Utah Code
Section 26-4-7, must be reported as required by Utah Code
Section 26-4-8

(3)  As required by R432-750-29, a hospice is required to
report all deaths supervised by the hospice if the death was a
result from injury, accident, or other possible unnatural cause.

KEY:  medical examiner, unattended death, reporting death
June 19, 2000 26-1-5

26-4-2
26-4-7
26-4-8
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R448.  Health, Medical Examiner.
R448-20.  Access to Medical Examiner Reports.
R448-20-1.  Authority and Purpose.

This rule is authorized by Utah Code Section 26-1-5.  It
establishes who may, under the provisions of Utah Code
Subsection 26-4-17(3), access medical examiner reports
generated in the investigation of a death.

R448-20-2.  Access by Next-of-Kin.
(1)  Next-of-kin who may access medical examiner records

under the provisions of Utah Code Subsection 26-4-17(3) are as
follows:

(a)  surviving spouse;
(b)  any natural or adoptive parent, regardless of whether

the deceased was an adult;
(c)  any full or half sibling; and
(d)  any child aged 18 or older.
(2)  All next-of-kin have equal access to medical examiner

records under 26-4-17, without preference or priority.

R448-20-3.  Access by a Legal Representative.
(1)  Legal representatives who may access medical

examiner records under the provisions of Utah Code Subsection
26-4-17(3) are as follows:

(a)  any legal guardian of the person, regardless of whether
the deceased was child or an adult; and

(b)  a personal representative of the estate of the deceased
appointed by a court of competent jurisdiction.

(2)  All legal representatives have equal access to medical
examiner records under Utah Code Subsection 26-4-17(3),
without preference or priority.

R448-20-4.  Request and Verification of Right to Record.
A request made under Utah Code Subsection 26-4-17(3)

must be in a writing either;
(1)  bearing a notary seal attesting to the identity of the

individual and establishing the individual’s right to the record;
or

(2)  signed in the presence of medical examiner staff after
producing documentation establishing the individual’s right to
the record.

KEY:  medical examiner, records
June 19, 2000 26-1-5

26-4-17
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R501.  Human Services, Administration, Administrative
Services, Licensing.
R501-11.  Social Detoxification Programs.
R501-11-1.  Authority.

Pursuant to 62A-2-101 et seq., the Office of Licensing,
shall license social detoxification programs according to the
following rules.

R501-11-2.  Purpose.
A social detoxification program offers room, board and

specialized rehabilitation services to persons who are in an
intoxicated state.  In social detoxification, individuals are
assisted in acquiring the sobriety and a drug free condition
necessary for living in the community and the program places an
emphasis on helping the individual obtain further care after
detoxification.

R501-11-3.  Definition.
Social detoxification Program means a short-term non-

medical treatment service for individuals unrelated to the owner
or provider in accordance with 62A-2-101(18).

R501-11-4.  Administration.
A.  In addition to the following rules, all social

detoxification programs shall comply with R501-2, Core Rules.
B.  A current list of enrollment of all registered consumers

shall be on-site at all times.

R501-11-5.  Staffing.
A.  Each program shall have an employed manager who is

responsible for the day to day resident supervision and operation
of the facility.  The responsibilities of the manager shall be
clearly defined.  Whenever the manager is absent there shall be
a substitute available.

B.  Professional staff shall include at least one of the
following individuals who have received training to work with
substance abusers:

1.  a licensed physician, or a consulting licensed physician,
or

2.  a licensed mental health therapist, or a consulting
licensed mental health therapist, or

3.  a licensed psychologist or consulting licensed
psychologist, and

4.  a licensed substance abuse counselor or unlicensed staff
who work with substance abusers shall be supervised by a
licensed clinical professional.

C.  The program shall have a staff person trained, by a
certified instructor in standard first aid and CPR, on duty with
the consumers at all times.  Training shall be updated as
required by the certifying agency.

R501-11-6.  Direct Service.
Program service records shall contain the following:
A.  name, address, telephone number and admission date,
B.  emergency information with names, addresses and

telephone number, of a preferred individual and next of kin, and
C.  a statement indicating that the consumer meets the

admission criteria.

R501-11-7.  Physical Facilities.
The program shall maintain appropriate documentation of

compliance with the following items as applicable:
A.  local zoning ordinances,
B.  local business license,
C.  local building codes,
D.  local fire safety regulations, and
E.  local health codes.

R501-11-8.  Physical Environment.
The program shall take appropriate measures to ensure a

safe physical environment for consumers and staff.
A.  Administrative Space:  Program shall have space to

serve as an administrative office for records, secretarial work
and bookkeeping.

B.  Staff Quarters:  A 24 hour live-in staff shall have
separate living space with a private bathroom.

C.  Sleeping Accommodations
1.  Large rooms may be utilized as dormitories.
2.  A minimum of 50 square feet per consumer shall be

provided in a multiple occupant bedroom.  Storage space shall
not be counted.

3.  A minimum of 70 square feet per individual shall be
provided in a single occupant bedroom.  Storage space shall not
be counted.

4.  Sleeping areas shall have a source of natural light, and
shall be ventilated by mechanical means or equipped with a
screened window that opens.

5.  Each bed, none of which shall be portable, shall be
solidly constructed and be provided with clean linens after each
consumer stay and at least weekly.

6.  Sleeping quarters serving male and female residents
shall be structurally separated.

D.  Bathrooms
1.  Bathrooms shall meet a minimum ratio of one toilet, one

lavatory, and one tub or shower for each eight residents.  These
shall be maintained in good operating order and in a clean and
safe condition.

2.  Toilets and baths or showers shall allow for individual
privacy.  They shall also accommodate consumers with physical
disabilities, as required.

3.  Bathroom mirrors shall be secured to the walls at
convenient heights.

4.  Each bathroom shall be properly equipped with toilet
paper, towels, soap and other items required for personal
hygiene.

5.  Bathrooms shall be ventilated by mechanical means or
equipped with a screened window that opens.

E.  Laundry Service
Programs which provide for common laundry of linens and

clothing, shall provide containers for soiled laundry separate
from storage for clean linens and clothing.  Laundry appliances
shall be maintained in good operating order and in a clean and
safe condition.

F.  Food Service
1.  One person shall be responsible for food service.  If this

person is not a professionally qualified dietician, annual
consultation with a qualified dietitian shall be obtained.

2.  The person responsible for food service shall maintain
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a current list of consumers with special nutritional needs, record
in the consumer’s service record information relating to special
nutritional needs, and provide nutrition counseling where
indicated.

3.  Kitchens shall have clean and safe operational
equipment for the preparation, storage, serving and clean up of
all meals.

R501-11-9.  Specialized Services.
A.  The program shall not admit those who are currently

experiencing convulsions, in shock, delirium tremens, in a
coma, or unconscious.

B.  The program shall complete the clinical assessment
within 72 hours after a consumer is admitted.

C.  Consumers shall be tested for tuberculosis before or
upon admission, and program staff shall be tested every six
months.

D.  Prescriptive medication or medications shall be
administered as prescribed by a qualified medical practitioner
who is licensed according to the Medical Practices Act.
Medication shall be kept in a locked storage area.  The program
shall have a written policy and procedure to include the
following:

1.  self administered medication,
2.  storage,
3.  control,
4.  release and disposal of medication in accordance with

federal and state regulations, and
5.  record side effects of medication.

KEY:  licensing, human services, substance abuse*
June 20, 2000 62A-2-101 et seq.
Notice of Continuation September 2, 1997
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R527.  Human Services, Recovery Services.
R527-394.  Posting Bond or Security.
R527-394-1.  Criteria.

According to Federal regulation, 45 CFR 303.104, the
Office of Recovery Services must petition the court to require
the obligor to post bond or provide other security for the
payment of a support debt if:

1.  the Office determines the obligor has or has had the
ability to pay but has failed or refused to pay, and;

2.  the obligor has the ability to provide bond or security
and to pay court ordered child support, and;

3.  the Office determines that income withholding and
garnishment are not viable or cost effective methods of
collecting the support obligation, and;

4.  the obligor has not made a payment during the period of
90 days prior to the time of a petition to the court in accordance
with section (1) above, and;

5.  the circumstances of the case include one of the
following conditions:

a.  the obligor is self-employed, voluntarily unemployed or
underemployed, or receives income-in-kind, or;

b.  the obligor realizes income from seasonal or other
irregular employment or from commissions, or;

c.  there is reason to believe that the obligor is preparing to
leave the state.

KEY:  child support, bonding requirements
1990 62A-11-321
Notice of Continuation June 2, 2000
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R590.  Insurance, Administration.
R590-94.  Rule Permitting Smoker/Nonsmoker Mortality
Tables For Use In Determining Minimum Reserve Liabilities
and Nonforfeiture Benefits.
R590-94-1.  Authority.

This rule is promulgated by the Insurance Commissioner
pursuant to Section 31A-2-201, 31A-22-408.

R590-94-2.  Purpose.
The purpose of this rule is to permit the use of mortality

tables that reflect differences in mortality between smokers and
nonsmokers in determining minimum reserve liabilities and
minimum cash surrender values and amounts of paid-up
nonforfeiture benefits for plans of insurance with separate
premium rates for smokers and nonsmokers.

R590-94-3.  Definition.
A.  As used in this rule, "1980 CSO Table, with or without

Ten-Year Select Mortality Factor" means that mortality table,
consisting of separate rates of mortality for male and female
lives, developed by the Society of Actuaries Committee to
Recommend New Mortality Tables for Valuation of Standard
Individual Ordinary Life Insurance, incorporated in the 1980
NAIC Amendments to the Model Standard Valuation Law and
Standard Nonforfeiture Law for Life Insurance, and referred to
in those models as the Commissioner’s 1980 Standard Ordinary
Mortality table, with or without Ten-Year Select Mortality
Factors.  The same select factors will be used for both smokers
and nonsmokers tables.

B.  As used in this rule, "1980 CET Table" means that
mortality table consisting of separate rates of mortality for male
and female lives, developed by the Society of Actuaries
Committee to Recommend New Mortality Tables for Valuation
of Standard Individual Ordinary Life Insurance, incorporated in
the 1980 NAIC Amendments to the Model Standard
Nonforfeiture Law for Life Insurance, and referred to in those
models as the Commissioner’s 1980 Extended Term Insurance
Table.

C.  As used in this rule, "1958 CSO Table" means that
mortality table developed by the Society of Actuaries Special
Committee on New Mortality tables, incorporated in the NAIC
Model Standard Nonforfeiture Law for Life Insurance, and
referred to in that model as the Commissioners 1958 Standard
Ordinary Mortality Table.

D.  As used in this rule, "1958 CET Table" means that
mortality table developed by the Society of Actuaries Special
Committee on New Mortality Tables, incorporated in the NAIC
Model Standard Nonforfeiture Law for Life Insurance, and
referred to in that model as the Commissioners 1958 Extended
Term Insurance Table.

E.  As used in this rule, the phrase "smoker and nonsmoker
mortality tables" refers to the mortality tables with separate rates
of mortality for smokers and nonsmokers derived from the tables
defined in A through D of this section which were developed by
the Society of Actuaries Task Force on Smoker/Nonsmoker
Mortality and the California Insurance Department staff and
recommended by the NAIC Technical Staff Actuarial Group.
These tables are available from the Insurance Department.

F.  As used in this rule, the phrase "composite mortality

tables" refers to the mortality tables defined in A through D of
this section as they were originally published with rates of
mortality that do not distinguish between smokers and
nonsmokers.

R590-94-4.  Alternate Tables.
A.  For any policy of insurance delivered or issued for

delivery in this state after July 1, 1985, and before January 1,
1989, at the option of the company and subject to the conditions
stated in sections 5 of this rule:

(1)  the 1958 CSO Smoker and Nonsmoker Mortality
Tables may be substituted for the 1980 CSO Table, with or
without Ten-Year Select Mortality Factors, and

(2)  the 1958 CET Smoker and Nonsmoker Mortality
Tables may be substituted for the 1980 CET Table for use in
determining minimum reserve liabilities and minimum cash
surrender values and amounts of paid-up nonforfeiture benefits.

Provided that for any category of insurance issued on
female lives with minimum reserve liabilities and minimum cash
surrender values and amounts of paid-up nonforfeiture benefits
determined using the 1958 CSO or 1958 CET Smoker and
Nonsmoker Mortality Tables, these minimum values may be
calculated according to an age not more than six years younger
than the actual age of the insured.

Provided further that the substitution of the 1958 CSO or
1958 CET Smoker and Nonsmoker Mortality Tables is available
only if made for each policy of insurance on a policy form
delivered or issued for delivery on or after the operative date for
that policy form and before a date not later than January 1,
1989.

B.  For any policy of insurance delivered or issued for
delivery in this state after July 1, 1985, at the option of the
company and subject to the conditions stated in section 5 of this
rule:

(1)  the 1980 CSO Smoker and Nonsmoker Mortality
Tables, with or without Ten-Year Select Mortality Factors, may
be substituted for the 1980 CSO Table, with or with our Ten-
Year Select Mortality Factors, and

(2)  the 1980 CET Smoker and Nonsmoker Mortality tables
may be substituted for the 1980 CET Table for use in
determining minimum reserve liabilities and minimum cash
surrender values and amounts of paid-up nonforfeiture benefits.

R590-94-5.  Conditions.
For each plan of insurance with separate rates for smokers

and nonsmokers an insurer may:
A.  use composite mortality tables to determine minimum

reserve liabilities and minimum cash surrender values and
amounts of paid-up nonforfeiture benefits;

B.  use smoker and nonsmoker mortality tables to
determine the valuation net premiums and additional minimum
reserves, if any, required by Section 31A-17-511, U.C.A., and
use composite mortality tables to determine the basic minimum
reserves, minimum cash surrender values and amounts of paid-
up nonforfeiture benefits; or

C.  use smoker and nonsmoker mortality to determine
minimum reserve liabilities and minimum cash surrender values
and amounts of paid-up nonforfeiture benefits.
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R590-94-6.  Separability.
If any provision of this rule or the application of any person

or circumstance is for any reason held to be invalid, the
remainder of the rule and the application of the provision to
other persons or circumstances may not be affected.

KEY:  insurance law
1988 31A-2-201
Notice of Continuation July 31, 1998 31A-22-408
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R590.  Insurance, Administration.
R590-121.  Rate Modification Plan Rule.
R590-121-1.  Purpose.

The purpose of this rule is to establish criteria for the
modification of manual rates through the application of insurer
rate modification plans and to the reporting of pertinent
information concerning the utilization of such plans, in order to
determine whether rates developed thereunder meet the
standards of the rating law.  Such information may also be
utilized to assist in monitoring competition in accordance with
Section 31A-19a-201.

R590-121-2.  Authority.
This rule is promulgated by the insurance commissioner

pursuant to the authority provided under Subsections 31A-2-
201(3) and (4), General Duties and Powers; Section 31A-2-203,
Examinations; Section 31A-2-204, Conduct of Examinations;
Section 31A-2-205, Examination Expenses; Sections 31A-19a-
201, 31A-19a-202 and 31A-19a-203, Rate Standards; and
Section 31A-23-302, Unfair Marketing Practices.

R590-121-3.  Scope.
1.  This rule applies to every authorized property and

casualty insurer and every rate service organization required to
file rates and supplementary information under Section 31A-
19a-203.

2.  This rule applies to those classes of insurance, monoline
or packaged, commonly known as commercial vehicle,
commercial general liability and commercial property, workers’
compensation and employers’ liability insurance.  It does not
apply to professional liability insurance, inland marine risks
which, by general custom, are not written according to manual
rules or rating plans, and consent-to-rate risks submitted under
Subsection 31A-19a-203(6).

R590-121-4.  Definitions.
For the purpose of this rule, the commissioner adopts the

definitions as particularly set forth in Sections 31A-1-301 and
31A-19a-102, and in addition thereto the following:

1.  "Experience rating plan" means any rating plan or
system whereby a manual rate for insurance is adjusted or
modified based on the past loss experience of the insured.

2.  "Manual rate" means a rate, designed to apply on a
generic basis to similar risks within the same market, filed with
the department by an insurer or rate service organization and
made part of the rating manual used by an insurer or rate service
organization.

3.  "Rate modification plan" means a rating plan or
procedure which provides a listing of various risk characteristics
or conditions and a range of modification factors which may be
applied for those characteristics or conditions to the manual rate
of a particular insurance risk.  The effect of the modification
factor is to increase (debit) or decrease (credit) the manual rate.
Rate modification plans include plans commonly called
Schedule Rating Plans and Individual Risk Premium
Modification Plans.

R590-121-5.  Rule.
1.  Rate modification plans.

Rate modification plans, justified according to the
standards herein, are allowed by the insurance code.  The
commissioner has determined that the use of unjustified rate
modification plans is not reasonable, is not objective, and is
unfairly discriminatory.  The use of unjustified rate
modifications plans in the rating of commercial property and
casualty insurance risks located in Utah is prohibited.  Pursuant
to Subsection 31A-2-201(4), the commissioner may order the
disapproval of any rate modification plan that does not establish
reasonable standards for measuring probable variations in
hazards, expenses, or both, as required by Subsection 31A-19a-
202(3).  Any insurer subject to such an order may request a
hearing pursuant to Subsection 63-46b-5(1) within 30 days of
the date of the order.  The following elements shall be
considered in determining whether or not a rate modification
plan is justified:

a.  rate modification plans must limit their application to
maximum debits or credits of 25%.  Modifications generated by
loss experience or company expense experience are not subject
to this limitation;

b.  rate modification plans must be based only on rating
characteristics not already reflected in the manual rates.  The
plans must clearly indicate the objective criteria to be used;

c.  any rate modification plan designed to be applied
simultaneously to property, liability, or vehicle coverage shall
contain reasonable factors that give appropriate recognition to
the distinct exposures involved in such coverages;

d.  rate modification plans must provide that when a risk is
rated above the manual rate (debited), an insured, applicant, or
their agent or broker, upon request, will be advised by the
insurer of the factors which resulted in the adverse rating so that
the insured or applicant will be fairly apprized of any corrective
action that might be appropriate with respect to the insurance
risk;

e.  An insurer’s filing of changes or revisions to rate
modification plans it previously filed may not result in the
elimination of a debit or credit established under the prior plan
for a risk currently insured by the insurer. Changes in
established debits or credits for risks currently insured must be
based on a change in the risk and not on a change in the
provisions of a rate modification plan.

f.  All initial and succeeding filing of rate modification
plans must be submitted according to established filing
procedures and must include a complete copy of the plan, even
if only minor changes are being made.  To facilitate the
commissioner’s analysis of the rate modification plan, the filing
must also include a letter or filing memorandum from the
insurer which provides:  (1) a comparison of the proposed
changes to any existing plan as currently filed; (2) reasons and
justification for the proposed changes; and (3) a statement of the
estimated number of Utah insureds affected by the changes and
the estimated Utah premium dollar impact of the changes.

2.  Application of rate modification plans.
The following elements shall be considered in determining

whether or not the application of a rate modification plan is
justified.  The commissioner considers the misclassification of
a risk to be a modification without justification:

a.  rate modification plans must be used to acknowledge
variance in risk characteristics and not merely to gain
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competitive advantage or for any other purpose;
b.  once a company has filed a rate modification plan, its

use is mandatory.  The plan must be applied uniformly in a non-
discriminatory manner for all eligible classes of risk even if the
application of the plan results in a zero modification or no
change in a previous modification applied;

c.  once a rate modification plan has been applied to a risk
and a credit or debit established, no changes in the established
credit or debit can be made without appropriate justification and
documentation;

d.  individual underwriting files must contain the specific
criteria and document the particular circumstances of the risk
that support each debit or credit.  This documentation must be
present in the file to enable the commissioner to verify
compliance with this rule.  Documentation may include, but is
not limited to, inspection reports, photographs, agent
observations and findings, insured’s formal safety plans,
premises evaluations, and narrative reports covering other
aspects of the risk;

e.  Individual underwriting files must also contain
documentation of the underwriter’s evaluation of the risk under
the rate modification plan.  This shall consist of a worksheet
which describes in some fashion the risk characteristics of the
filed plan and the range of credits or debits allowed for each risk
characteristic.  The completed worksheet shall contain the
credits, debits, or both assigned to the risk characteristics by the
underwriter and the sum of the credits and debits assigned.  A
narrative description of the underwriter’s evaluation process
shall be included in the worksheet.  The worksheet shall list the
date of the initial and any subsequent evaluation and the
signature of the person(s) making the evaluation(s).  A previous
worksheet may be used where no change in the risk
characteristics are indicated as long as a current date and
signature are entered onto the worksheet.

3.  Experience rating plans.
Experience rating plans shall be calculated from at least the

last three years’ premium and loss data.  Premium and loss
figures used in the calculation must be verifiable or justifiable.

4.  Reporting of pertinent information.
On the request of the commissioner, an insurer authorized

to write any insurance in this state to which this rule applies
shall submit data to the commissioner establishing the
relationship of the aggregate premiums actually charged
policyholders by the insurer for each line of commercial
insurance to the aggregate premium that would have been
produced by the insurer’s filed unmodified rates for that line of
commercial insurance.  A rate service organization may file the
data on behalf of the insurer.

5.  Rate compliance examinations.
To determine compliance with this rule the commissioner

may order a rate compliance examination be made of any insurer
to which this rule applies.  Any examination permitted under
this rule shall be conducted pursuant to Sections 31A-2-203 and
31A-2-204.  All examinations and examination-related expenses
shall be paid by the insurer, as provided by Section 31A-2-205.

R590-121-6.  Penalties.
Any insurer that fails to comply with the provisions of this

rule shall be subject to the forfeiture provisions of Section 31A-

2-308.

R590-121-7.  Separability.
If any provision of this rule or the application thereof to

any person or circumstance is for any reason held to be invalid,
the remainder of the rule and the application of such provision
shall not be affected thereby.

R590-121-8.  Dissemination.
Each insurer or rate service organization is instructed to

distribute a copy of this rule to all personnel engaged in
activities requiring knowledge of this rule, and to instruct them
as to its scope and operation.

KEY:  insurance law
1994 31A-2-201
Notice of Continuation March 3, 1997 31A-2-203

31A-19a-201
31A-19a-202
31A-19a-203
31A-23-302
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R590.  Insurance, Administration.
R590-127.  Rate Filing Exemptions.
R590-127-1.  Authority.

This rule is promulgated by the Insurance Commissioner
pursuant to the general authority granted under Section 31A-2-
201(3), to adopt rules for the implementation of the Utah
Insurance Code, and pursuant to Section 31A-19a-103, which
specifically authorizes the commissioner to exempt any market
segment from any or all of the provisions of Chapter 19a of Title
31A.

R590-127-2.  Purpose.
Section 31A-19a-203 requires that all insurers and rate

service organizations to which Chapter 19a applies file all rates
and supplementary rate information, which includes any manual
or plan of rates, classification, rating schedule, rating rule, and
rate-related underwriting rule, with the Insurance Commissioner
within 30 days of the designated effective date.  No exception is
made in the statute for "(a) rates" or "refer to company" rates or
rating plans for specialized or individual risks.  All insurers
using any of these types of rates or plans would be doing so in
violation of the statute.

The purpose of this rule is to define these rates and plans,
to make certain exemptions with regards to the filing
requirements of Section 31A-19a-203, and to establish certain
procedures for that market segment which uses these types of
rates or plans.

R590-127-3.  Scope.
This rule applies to all insurers licensed to write liability

insurance, professional liability insurance, property insurance,
vehicle liability and physical damage insurance and workers’
compensation insurance, as defined in Section 31A-1-103.

R590-127-4.  Definitions.
This rule is concerned with terminology which is

commonly used in the insurance industry but for which no
decisive definitions have been established.  To promote
understanding, some explanation is required.

Manual classifications, prospective loss costs and rates are
developed by pooling vast amounts of statistical data.  They are,
by nature, average.  For many types of risks there does not exist
enough statistical data to develop credible prospective loss
costs, manual rates and classifications.  Over time the industry
has developed ways of dealing with these unconventional risks.
The procedure for rating an exposure that does not have a
published prospective loss cost or manual rate is termed "(a)
rating".  The term is derived from the fact that the manual
contains the symbol "(a)" or the words "refer to company"
opposite the applicable code number instead of a specific dollar
and cent rate.  There are generally three types of situations
which require (a) rates:  (1) For a class in which the risks are so
different from each other that no single manual rate could be
representative of all of them; (2) where a class does not develop
enough experience to warrant any credibility for ratemaking
purposes; or (3) risks that involve a new product or coverage for
which there is no past experience nor appropriate analogy to
similar exposures for ratemaking purposes.

For the purpose of this rule the commissioner adopts the

definitions as particularly set forth in Section 31A-1-301,
Section 31A-19a-103, and in addition, the following:

(1)  "(a) rate" means a rating rule or a rate expressed as the
symbol "(a)" or the words "refer to company" listed opposite a
classification code on the manual rule and rate pages of the
Commercial Lines Manual.

(2)  "(a) rating," special risk rating, means the procedure an
underwriter uses for classifying and rating any risk which
presents unique or unusual conditions, exposures or hazards for
which he feels a commercial lines manual classification or rate
is not appropriate.

(3)  "Commercial Lines Manual" means the manual of
rates, classifications and underwriting rules for commercial lines
insurance, including the plan known as the Highly Protected
Risk Plan, filed with the commissioner by the Insurance
Services Office, Inc.  For the purpose of this rule, this term shall
include any similar rating plan or manual, including Highly
Protected Risk Plans or large risk property rating plans, filed
with the commissioner by other rate service organizations or
individual insurers.

(4)  "Excess Insurance" means a coverage designed to be
in excess over one or more primary coverages or a Self-Insured
Retention and which does not pay a loss until the loss amount
exceeds a certain sum.

(5)  "Guide (a) Rates" means advisory (a) rates that have
been developed by rate service organizations or company home
office underwriters.  They represent a rough average and are
used as guides or signposts.

(6)  "Guide (a) Manual" means a collection of Guide (a)
Rates with rules and procedures for their use.

(7)  "Increased Limits Factor" means a rating factor used to
adjust a manual rate to limits higher than the basic manual
limits.

(8)  "Individual Risk Filing" means a filing of the insurance
policy of an individual risk which is submitted to the
commissioner.  It shall consist of a copy of the Declarations
Page, copies of any pertinent coverage forms and rating
schedules, the underwriter’s explanation for the filing, premium
development, and the appropriate filing transmittal forms and
filing fee.

(9)  "Self-Insured Retention" means that portion of a risk
or potential loss which is assumed by an insured.  It may be in
the form of a deductible, self-insurance, or no insurance.  For
the purpose of this rule, "self-insured retention" is limited to
amounts of at least $50,000 or more.

(10)  "Umbrella Liability Insurance" means a coverage
basically affording high limit coverage in excess of the limits of
the primary policies as well as additional liability coverages.
These additional coverages are usually subject to a substantial
self-insured retention.  The term "umbrella" is derived from the
fact that it is a separate policy over and above any other basic
liability policies the insured may have.

R590-127-5.  Filing of Procedures.
Each insurer to which this rule applies shall maintain on

file with the commissioner a general statement of company
policies and procedures for underwriting and developing (a)
rates and (a) rating.  This statement shall include a delineation
of the extent of home office and branch office authority with
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regards to the promulgation of (a) rates.  This statement should
include any formal guidelines established by the insurer for
these situations.  Any changes in general policy made
subsequent to this initial filing will be subject to filing at the
time of the change.

R590-127-6.  (a) Rates.
(1)  All (a) rates shall be exempt from the filing

requirements of Section 31A-19a-203.
(2)  Whenever an (a) rate is used the underwriting file shall

contain full and supporting factual documentation verifying that
it is an (a) rate as defined and showing the development of the
(a) rate assigned by the underwriter:

(a)  If the insurer has a Guide (a) Manual, the underwriter
must start with the Guide (a) Rate suggested in the manual.  If
the underwriter feels adjustments to the suggested rate are
appropriate, he shall document the steps in the development of
the adjusted rate and show that he has followed the insurer’s
established procedure in the (a) rate development.

(b)  If no Guide (a) Rate is available, the underwriter shall
document the steps in the development of the (a) rate.  This
development should contain an analysis of such things as the
specific definable loss potential characteristics, a comparison to
similar risks and their manual rates, available loss frequency and
severity data, an analysis of current engineering reports, and any
other pertinent underwriting criteria.

(c)  As individual risk experience and characteristics are
considered by the underwriter in developing the (a) rate, the
only rate modification factors that may be applied to an (a) rate
are Increased Limits Factors, package factors, premium size
factors, expense modification factors and deductible factors.  If
automated rating procedures automatically apply other
modification factors, this fact should be considered in the
development of the initial rate.

(3)  If an underwriter determines to use an Increased Limits
Factor which is different from the Guide (a) Increased Limits
Factors of the Commercial Lines Manual, the underwriting file
shall contain full and supporting factual data justifying the
change in the Guide (a) Increased Limits Factor.

(4)  Whenever an insurer renews a risk which contains (a)
rates the underwriting file shall contain documentation of the
underwriter’s reevaluation of the (a) rate assigned and
justification for the continuation of the (a) rate or the
development of any new (a) rate.  If the (a) rate previously
assigned is revised more than +/- 25%, the underwriter shall
submit an individual risk filing to the commissioner within 30
days of the effective date of the policy.  This filing shall contain
the underwriter’s documentation of the (a) rate development for
the prior year and the development and explanation for the new
(a) rate.

R590-127-7.  (a) Rating, Special Risk Rating.
(1)  Rates that are developed by an underwriter through an

(a) rating process are exempt from the filing requirements of
Section 31A-19a-203.

(2)  An underwriter is permitted to use (a) rating only in the
following circumstances:

(a)  When it can be clearly demonstrated that a risk
described by specific classifications in the Commercial Lines

Manual presents unique or unusual conditions of exposure or
hazard such that the application of the normal manual rate for
that classification does not produce a reasonable and equitable
rate for the risk.  The underwriter should bear in mind that
manual classifications are understood to be general in nature
and, thus, may not exactly describe the risk being considered.
For this reason (a) rating is not to be used simply because the
risk does not exactly match the manual classification
description, but must be substantially different.

(b)  When the coverage to be written is broader or more
restricted than that provided for by the manual definition of
coverage as limited by applicable manual exclusions.

(c)  When the insurer has developed a program for types of
risks or coverages that are not included in the Commercial Lines
Manual and for which there is limited statistical data for
ratemaking purposes. or

(d)  When a risk develops more than $100,000 in annual
manual basic limits unmodified premium for automobile
liability, general liability, glass and theft insurance, individually,
or $250,000 in any combination.  Boiler and machinery risks
may be (a) rated provided the one-year deposit premium
charged for the coverages afforded is $50,000 or more.

(3)  Whenever an underwriter uses (a) rating (special risk
rating) the underwriting file shall contain a full explanation
showing that the risk fits one of the circumstances described in
Subsection (2).  The file shall also contain full and supporting
factual documentation showing the development of the rates
assigned by the underwriter.  This development should contain
an analysis of such things as the specific definable loss potential
characteristics, a comparison to similar risks and their manual
rates, available loss frequency and severity data, an analysis of
current engineering reports, and any other pertinent
underwriting criteria.

(4)  Whenever an insurer renews a risk which has been (a)
rated according to this section, the underwriting file shall
contain documentation of the underwriter’s reevaluation of the
(a) rating and justification for the continuation of the (a) rating.
Except for changes in premium basis, if the (a) rating produces
a renewal premium which varies more than +/- 25% from the
expiring policy premium, the underwriter shall submit an
individual risk filing to the commissioner within 30 days of the
effective date of the policy.  This filing shall contain the
underwriter’s documentation of the rate development for the
prior term and the renewal term and an explanation for the
change in premium.

R590-127-8.  Commercial Excess and Umbrella Liability
Insurance.

(1)  Rates and rating plans for commercial excess insurance
and umbrella liability insurance are exempt from the filing
requirements of Section 31A-19a-203.

(2)  The underwriting files of all excess insurance and
umbrella liability insurance risks must contain full and
supporting factual documentation justifying the rate and
showing the development of the rate.  This development should
contain an analysis of such things as the specific definable loss
potential characteristics with regards to its excess exposure and
any other pertinent underwriting criteria.

(3)  Whenever an insurer renews a commercial excess or
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umbrella liability policy the underwriting file shall contain
documentation of the underwriter’s reevaluation of the rate
assigned and justification for the continuation of the rate or the
development of any new rate.

R590-127-9.  Penalties.
Failure to comply with this rule and to maintain the

documentation as outlined shall be deemed a violation of this
rule.  Pursuant to Section 31A-2-308, any person found to be in
violation shall forfeit to the state not more than $1,000 for each
violation.

R590-127-10.  Separability.
If any provision of this rule or the application of it to any

person is for any reason held to be invalid, the remainder of the
rule and the application of any provision to other persons or
circumstances may not be affected.

KEY:  insurance companies
December 14, 1999 31A-2-201
Notice of Continuation October 14, 1999 31A-19a-103
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R590.  Insurance, Administration.
R590-131.  Disability Coordination of Benefits Rule.
R590-131-1.  Authority.

This rule is adopted and promulgated pursuant to
Subsection 31A-2-201(3)(a) and Section 31A-22-619.

R590-131-2.  Purpose.
The purpose of this rule is to:
A.  permit, but not require, plans to include a coordination

of benefits, or COB, provision;
B.  establish an order of priority in which plans pay their

claims;
C.  provide the authority for the orderly transfer of

information needed to pay claims promptly;
D.  reduce duplication of benefits by permitting a reduction

of the benefits paid by a plan when the plan, pursuant to this
rule, does not have to pay its benefits first;

E.  reduce claims payment delays; and
F.  make all contracts that contain a COB provision

consistent with this rule.

R590-131-3.  Definitions.
A.  Allowable Expense means:
1.  The amount on which a plan would base its benefit

payment for covered services in the absence of any other
coverage.

2.  When a plan provides benefits in the form of services,
the reasonable cash value of each service will be considered as
both an allowable expense and a benefit paid.

3.  The difference between the cost of a private hospital
room and the cost of a semi-private hospital room is not
considered an allowable expense under the above definition
unless the patient’s stay in a private hospital room is medically
necessary in terms of generally accepted medical practice.

4.  When COB is restricted in its use to a specific coverage
in a contract, for example, major medical or dental, the
definition of allowable expense must include the corresponding
expenses or services to which COB applies.

B.  Claim.  A request that benefits of a plan be provided or
paid is a claim.  The benefits claimed may be in the form of:

1.  services (including supplies);
2.  payment for all or a portion of the expenses incurred;
3.  a combination of (1) and (2) above; or
4.  an indemnification.
C.  Coordination of Benefits or COB is the process of

determining which of two or more disability insurance policies,
or other policies specifically included in this rule, covering a
loss or claim, will have the primary responsibility to pay the loss
or claim, and also the manner and extent to which the other
policies shall pay or contribute.

D.  Custodial Parent means the parent awarded custody of
a child by a court decree.  In the absence of a court decree, the
parent with whom the child resides more than one half of the
calendar year without regard to any temporary visitation, is the
custodial parent.

E.  Hospital Indemnity Benefits.  Means benefits not
related to expenses incurred.  The term does not include
reimbursement-type benefits even if they are designed or
administered to give the insured the right to elect indemnity-type

benefits at the time of claim.
F.  Noncomplying Plan means a plan that is not subject to

this Rule.
G.  Plan.  Plan means a form of coverage with which

coordination is allowed.  The definition of plan in the contract
must state the types of coverage which will be considered in
applying the COB provision of that contract.

1.  Any definition that satisfies this Subsection, R590-131-
3.G., may be used.

2.  This rule uses the term plan.  However, a contract may,
instead, use "Program" or some other term.

3.  Plan shall include:
a.  individual, group, or HMO health insurance contracts

providing hospital expense or medical surgical expense benefits,
except those explicitly excluded under Subsection R590-131-
3.G.4.;

b.  group, group-type, and individual automobile "no-fault"
medical payment contracts; and

c.  Medicare or other governmental benefits, except as
provided in Subsection R590-131-3.G.4.f. below.  That part of
the definition of plan may be limited to the hospital, medical,
and surgical benefits of the governmental program.

4.  Plan may not include:
a.  hospital indemnity coverage;
b.  disability income protection coverage;
c.  accident only coverage;
d.  specified disease or specified accident coverage;
e.  nursing home and long-term care coverage;
f.  a state plan under Medicaid, and may not include a law

or plan when, by state or federal law, its benefits are in excess
of those of any private insurance plan or other non-
governmental plan; and

g.  Medicare supplement policies.
H.  Primary Plan.  A primary plan is a plan whose benefits

for a person’s health care coverage must be determined first
according to R590-131-4 B.  There may be more than one
primary plan, for example, two plans which have no order of
benefit determination rules.  A plan is a primary plan if either of
the following conditions is true:

1.  the plan has no order of benefit determination;
2.  all plans which cover the person use the order of benefit

determination provisions of this rule and under those
requirements the plan determines its benefits first.

I.  Secondary Plan.  A secondary plan is one which is not
a primary plan.  If a person is covered by more than one
secondary plan, the order of benefit determination rules of this
rule decides the order in which their benefits are determined in
relation to each other.  The benefits of each secondary plan may
take into consideration the benefits of the primary plan or plans
and the benefits of any other plan, which, under the provisions
of this rule, has its benefits determined before those of that
secondary plan.

R590-131-4.  Rules for Coordination of Benefits.
A.  General Rules:
1.  The primary plan must pay or provide its benefits as if

the secondary plans or plan did not exist.  A plan that does not
include a coordination of benefits provision may not take the
benefits of another plan into account when it determines its
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benefits.
2.  A secondary plan may take the benefits of another plan

into account only when, under these rules, it is secondary to that
other plan.

B.  Determining Order of Benefits.  Each plan determines
its order of benefits using the first of the following rules which
applies:

1.  The benefits of the plan which covers the person as an
employee, member or subscriber, that is, other than as a
dependent, are determined before those of the plan which covers
the person as a dependent.

2.  Dependent Child/Parents Not Separated or Divorced.
The rules for the order of benefits for a dependent child when
the parents are not separated or divorced are as follows.

a.  The benefits of the plan of the parent whose birthday
falls earlier in the calendar year are determined before those of
the plan of the parent whose birthday falls later in the year.

b.  If both parents have the same birthday, the benefits of
the plan which covered the parent longer are determined before
those of the plan which covered the other parent for a shorter
period of time.

c.  If the other plan, R590-131-3.G.3., does not have the
rule described in R590-131-4.B.1., .2 and .3, but instead has a
rule based upon another order, and if, as a result, the
coordinating plans do not agree on the order of benefits, the rule
of the noncomplying plan will determine the order of benefits.

The word "birthday" refers only to month and day in a
calendar year, not the year in which the person was born.

A contract which includes COB and which is issued or
renewed, or which has an anniversary date on or after January
1, 1986 shall include the substance of the provisions in
Subsections R590-131-4.B.1., .2, and .3 of this rule.

3.  Dependent Child/Separated or Divorced Parents.  If two
or more plans cover a person as a dependent child of divorced
or separated parents, benefits for the child are determined in the
following order:

a.  first, the plan of the parent with custody of the child;
b.  then, the plan of the spouse of the parent with custody

of the child; and
c.  finally, the plan of the parent not having custody of the

child.
i.  If the specific terms of a court decree state that one of

the parents is responsible for the child’s health care expenses or
health insurance coverage, and the plan of that parent has actual
knowledge of those terms, that plan is primary.  If the parent
with financial responsibility has no coverage for the child’s
health care services or expenses, but that parent’s spouse does,
the spouse’s plan is primary.  This subparagraph shall not apply
with respect to any claim determination period or plan year
during which benefits are paid or provided before the entity has
actual knowledge.

ii.  If the specific terms of a court decree state that the
parents have joint custody, without stating that one of the
parents is responsible for the health care expenses or health
insurance coverage of the child and the child’s residency is split
between the parents, the order of benefit determination rules
outlined in Subsection R590-131-4 B.2. Dependent
Child/Parents Not Separated or Divorced shall apply.  This
subparagraph shall not apply with respect to any claim

determination period or plan year during which benefits are paid
or provided before the entity has actual knowledge.

d.  If the parents are not married or are separated, whether
or not they ever were married, or are divorced, and there is no
court decree allocating responsibility for the child’s health care
services or expenses, the order of benefit determination among
the plans of the parents and the parents’ spouses, if any, is:

i the plan of the custodial parent;
ii the plan of the spouse of the custodial parent;
iii the plan of the noncustodial parent; and then
iv the plan of the spouse of the noncustodial parent.
4.  Active/Inactive Employee.  The benefits of a plan which

covers a person as an employee who is neither laid off nor
retired, or as that employee’s dependent are determined before
those of a plan which covers that person as a laid off or retired
employee, or as that employee’s dependent.  If the other plan
does not have this rule, and if, as a result, the plans do not agree
on the order of benefits, this provision is ignored.

5.  Longer/Shorter Length of Coverage.  If none of the
above rules determines the order of benefits, the benefits of the
plan which covered an employee, member or subscriber longer
are determined before those of the plan which covered that
person for the shorter term.

a.  To determine the length of time a person has been
covered under a plan, two plans shall be treated as one if the
claimant was eligible under the second within 24 hours after the
first ended.

b.  The start of a new plan does not include:
i.  a change in the amount or scope of a plan’s benefits;
ii.  a change in the entity which pays, provides or

administers the plan’s benefits; or
iii.  a change from one type of plan to another, such as,

from a single employer plan to that of a multiple employer plan.
c.  The claimant’s length of time covered under a plan is

measured from the claimant’s first date of coverage under that
plan.  If that date is not readily available, the date the claimant
first became a member of the group shall be used as the date
from which to determine the length of time the claimant’s
coverage under the present plan has been in force.

R590-131-5.  Procedure to be Followed by Secondary Plan.
A.  When it is determined, pursuant to Section R590-131-4

that the plan is a secondary plan, benefits may be reduced as
follows:

1.  when one of the plans has contracted for discounted
provider fees, the secondary plan may limit payment to any
copayments and deductibles owed by the insured after payment
by the primary plan; or

2.  if none of the plans have contracted for discounted
provider fees, the secondary plan may reduce its benefits so that
total benefits paid or provided by all plans for a covered service
are not more than the highest allowable expense of any of the
plans for that service.

B.  The secondary plan must calculate the amount of
benefits it would normally pay in the absence of coordination,
including the application of credits to any policy maximums,
and apply the payable amount to unpaid covered charges owed
by the insured member after benefits have been paid by the
primary plan.  This amount must include deductibles,
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coinsurance and copays left owing by the insured member.  The
secondary plan can use its own deductibles, coinsurance and
copays to figure the amount it would have paid in the absence
of coordination, and a secondary plan is not required to pay a
higher amount than what they would have paid in the absence of
coordination.  A secondary plan shall only apply its own
deductibles, coinsurance and copays to the total allowable
expenses, not to the amount left owing after payment by any
primary plans.

C.  Nothing in this rule is intended to require a secondary
plan to make payment for any service that is not covered as a
benefit by the secondary plan.

R590-131-6.  Miscellaneous Provisions.
A.  Reasonable Cash Value of Services.  A secondary plan

which provides benefits in the form of services may recover the
reasonable cash value of providing the services from the primary
plan, to the extent that benefits for the services are covered by
the primary plan and have not already been paid or provided by
the primary plan.  Nothing in this provision may be interpreted
to require a plan to reimburse a covered person in cash for the
value of services provided by a plan which provides benefits in
the form of services.

B.  Excess and Other Nonconforming Provisions.
1.  No policy, or plan as defined by this rule, may contain

a provision that its benefits are "excess" or "always secondary"
to any other plan or policy.  However, a COBRA or state
extension of benefits plan which covers a person as a former
employee, a dependent of a former employee, or a former
dependent of an employee is a secondary plan.

2.  A plan with order of benefit determination rules which
comply with this rule, which is called a complying plan, may
coordinate its benefits with a plan which is "excess" or "always
secondary" or which uses order of benefit determination rules
which are inconsistent with those contained in this rule, which
is called a noncomplying plan, on the following basis:

a.  if the complying plan is the primary plan, it shall pay or
provide its benefits on a primary basis;

b.  if the complying plan is the secondary plan, it shall pay
or provide its benefits first, but the amount of the benefits
payable shall be determined as if the complying plan were the
secondary plan.  In such a situation, such payment shall be the
limit of the complying plan’s liability; and

c.  if the noncomplying plan does not provide the
information needed by the complying plan to determine its
benefits within a reasonable time after it is requested to do so,
the complying plan shall assume that the benefits of the
noncomplying plan are identical to its own, and shall pay its
benefits accordingly.  However, the complying plan shall adjust
any payments it makes based on such assumption whenever
information becomes available as to the actual benefits of the
noncomplying plan.

3.  If the noncomplying plan reduces its benefits so that the
employee, subscriber, or member receives less in benefits than
he or she would have received had the complying plan paid or
provided its benefits as the secondary plan and the
noncomplying plan paid or provided its benefits as the primary
plan and governing state law allows the right of subrogation set
forth below, then the complying plan shall advance to or on

behalf of the employee, subscriber, or member an amount equal
to such difference.

In no event may the complying plan advance more than the
complying plan would have paid had it been the primary plan,
less any amount it previously paid.  In consideration of such
advance, the complying plan shall be subrogated to all rights of
the employee, subscriber, or member against the noncomplying
plan.

C.  Allowable Expense.  A term such as "usual and
customary," "usual and prevailing," or "reasonable and
customary," may be substituted for the term "necessary,
reasonable and customary."  Terms such as "medical care" or
"dental care" may be substituted for "health care" to describe the
coverages to which the COB provisions apply.

D.  Subrogation.  The COB concept clearly differs from
that of subrogation.  Provisions for one may be included in
health care benefits contracts without compelling the inclusion
or exclusion of the other.

E.  Right To Receive and Release Needed Information.
Certain facts are needed to apply these COB rules.  An insurer
has the right to decide which facts it needs.  It may get needed
facts from or give them to any other organization or person.  An
insurer need not tell, or get the consent of, any person to do this.
Each person claiming benefits under a plan shall give the insurer
any facts it needs to pay the claim.

F.  Facility of Payment.  A payment made under another
plan may include an amount which should have been paid under
the plan.  If it does, the insurer may pay that amount to the
organization which made that payment.  That amount will then
be treated as though it were a benefit paid under the plan.  The
insurer will not have to pay that amount again.  The term
"payment made" includes providing benefits in the form of
services, in which case "payment made" means reasonable cash
value of the benefits provided in the form of services.

G.  Right of Recovery.  If the amount of the payments
made by an insurer is more than it should have paid under the
provisions of this rule, it may recover the excess from one or
more of the following:

1.  The insurer may recover from the persons it has paid or
for whom it has paid.  However, reversals of payments made
due to issues related to coordination of benefits are limited to a
time period of 120 days from the date a payment is made unless
the reversal is due to fraudulent acts, fraudulent statements, or
material misrepresentation by the insured.  Reversals of
payments made to providers of service in instances where the
provider is prevented from billing insureds are not subject to
this time limit.  It is the insurers responsibility to see that the
proper adjustments between carriers and providers are made.
Agreements between carriers or carriers and their contracted
providers regarding coordination of benefits adjustments that
would not result in a provider billing an insured, or would not
involve an insured other than notification to an insured
regarding the order of coordination of benefits for future benefit
payments, are not subject to a time limit.

2.  The insurer may recover from insurance companies. or
3.  The insurer may recover from other organizations.
H.  The "amount of the payments made" includes the

reasonable cash value of any benefits provided in the form of
services.
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I.  A plan, whether primary or secondary, may not be
required to pay a greater total benefit than would have been
required had there been no other plan.

J.  A plan may include in its contract a provision to the
effect that when the covered person is required by Section 41-
12a-301 to have insurance in effect, the plan may exclude
charges for that covered person up to the minimum coverage
required by Sections 31A-22-306 through 309 before
calculating benefits payable, whether or not such coverage is in
effect.[

R590-131-7.  Penalties.
Any insurer which fails to comply with the provisions of

this rule shall be subject to the forfeiture and penalty provisions
of Section 31A-2-308.

R590-131-8.  Separability.
If any provision of this rule or the application of it to any

person is for any reason held to be invalid, the remainder of the
rule and the application of any provision to other persons or
circumstances may not be affected.

R590-131-9.  Existing Contracts.
A.  This rule is applicable to group contract which provides

health care benefits and is issued on or after the effective date.
B.  Contracts issued prior to the effective date of this rule

shall be brought into compliance with this rule on the next
anniversary date of the contract if benefits or premiums are
changed.

KEY:  insurance law
June 29, 2000 31A-2-201
Notice of Continuation December 3, 1997 31A-21-307
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R590.  Insurance, Administration.
R590-140.  Reference Filings of Rate Service Organization
Prospective Loss Costs.
R590-140-1.  Authority.

This rule is promulgated by the Insurance Commissioner
pursuant to the general authority granted under Subsections
31A-2-201(1) and 31A-2-201(3)(a) to adopt rules for the
implementation of the Utah Insurance Code.

R590-140-2.  Purpose.
Pursuant to 31A-19a-205, rate filings made by individual

insurers in compliance with the requirements of Section 31A-
19a-203 may include rates, pure premium rates and
supplementary information prepared by a rate service
organization.  The purpose of this rule is to set forth rules and
procedural requirements which the commissioner deems
necessary to carry out the provisions of Section 31A-19a-203 as
to the rate and supplementary rate information filings of
property and casualty insurers that refer to and incorporate, in
whole or in part, prospective loss costs filings made by rate
service organizations.

R590-140-3.  Applicability and Scope.
This rule applies to the types of insurance described in

Section 31A-19a-101 and to insurers making filings under
Section 31A-19a-203 subject to any exemptions the
commissioner may order pursuant to Section 31A-19a-103.

R590-140-4.  Definitions.
For the purpose of this rule, the commissioner adopts the

definitions as particularly set forth in Section 31A-1-301, and
Section 31A-19a-102 in addition to the following:

"Reference filing" means a filing of prospective loss costs,
supporting information, or both, made by a licensed rate service
organization.  An insurer that subscribes to the rate service
organization may refer to or incorporate elements of reference
filings in its own filings.

R590-140-5.  Filings of Advisory Prospective Loss Costs and
Adjustment Factors.

(1)  A rate service organization may develop and make
reference filings containing advisory prospective loss costs.  The
reference filing must:

(a)  contain the statistical data and supporting information
for the calculations or assumptions underlying those prospective
loss costs; and

(b)  be filed and effective in the same manner as rates filed
pursuant to Section 31A-19a-203.

(2)  An insurer may make a filing of rates by:
(a)  becoming a participating insurer of a licensed rate

service organization that makes reference filings of advisory
prospective loss costs;

(b)  authorizing the commissioner to accept reference
filings on its behalf; and

(c)  filing with the commissioner the information required
in Section R590-140-6.

(3)  If an insurer chooses the procedure outlined in
Subsection (2) above, the insurer’s rates shall be:

(a)  the prospective loss costs filed by the rate service

organization pursuant to Subsection (1); and
(b)  any adjustment to the prospective loss costs filed as

required by Section R590-140-6 that are in effect for that
insurer.

(4)  The filing of an adjustment to the prospective loss
costs by an insurer shall become effective in accordance with
the provisions of Section 31A-19a-203 that apply to the filing
of rates.

R590-140-6.  Required Filing Documents.
A filing by an insurer that refers to a reference filing of

prospective loss costs made by a rate service organization must
include the UTAH Insurer Loss Costs Multiplier Filing Forms
Pages one and two and the Expense Constant Supplement, if
applicable.  Samples of these forms are available from the Utah
Insurance Department.

R590-140-7.  Supplementary Rate Information.
(1)  A rate service organization may develop and make

filings of supplementary rate information.  These filings shall be
made in accordance with Sections 31A-19a-203 and 31A-19a-
205.

(2)  An insurer may make a filing of supplementary rate
information by:

(a)  becoming a participating insurer of a licensed rate
service organization; and

(b)  authorizing the commissioner to accept a filing by the
organization on behalf of the insurer.

(3)  Except for any modification filed by the insurer, the
supplementary rate information of the insurer must be the same
as that filed by the rate service organization.

R590-140-8.  Filing of Rate and Manual Pages.
(1)  If the final rates of an insurer are determined solely by

applying its adjustment, as presented in the UTAH Insurer Loss
Costs Multiplier Filing Forms Pages one and two and the
Expense Constant Supplement, if applicable, to the prospective
loss costs that are contained in the reference filing and printed
in the rating manual of the rate service organization, the insurer
is not required to develop or file its final rate pages with the
commissioner.

(2)  If an insurer prints and distributes final rate pages for
its own use and the rates are based on the application of its filed
adjustments to the prospective loss costs of a rate service
organization, the insurer must file those pages with the
commissioner.

(3)  If a rate service organization does not print prospective
loss costs in its rating manual, the insurer must submit its rates
to the commissioner.

(4)  If a rate service organization does not file certain
premium elements, such as minimum premiums, these must be
filed by the insurer.

R590-140-9.  Existing Rates and Deviations.
(1)  Nothing in these procedures shall be construed to

require a rate service organization or its participating insurers to
refile rates previously filed with the commissioner.

(2)  A participating insurer of a rate service organization
may continue to use all rates and deviations currently filed for
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its use until the insurer makes its own filing to change its rates
by making an independent filing or by filing the UTAH Insurer
Loss Costs Multiplier Filing Forms Pages one and two and the
Expense Constant Supplement, if applicable that adopts the
prospective loss costs of a rate service organization or an
adjustment to the prospective loss costs by the insurer.

(3)  In order that the commissioner may verify the rates
being used, the insurer is required to maintain documentation
demonstrating that the rates and deviations being used by the
insurer have been filed with the commissioner.  These
documents must be produced at the request of the commissioner.
Failure or refusal to do so may subject the insurer to sanctions
pursuant to 31A-2-308.

R590-140-10.  Severability.
If any provision of this rule or its application to any person

or circumstance is for any reason held to be invalid, its
invalidity may not affect any other provision or application of
this rule which can be given effect without the invalid provision
or application, and to this end the provisions of this rule are
declared to be severable.

KEY:  insurance
June 8, 2000 31A-2-201
Notice of Continuation April 13, 2000
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R590.  Insurance, Administration.
R590-144.  Commercial Aviation Insurance Exemption From
Rate and Form Filing.
R590-144-1.  Authority.

This Rule is promulgated by the Insurance commissioner
pursuant to:

(a)  Section 31A-2-201, Utah Code, which provides general
authority to adopt rules for the implementation of the Utah
Insurance Code;

(b)  Section 31A-19a-103, U.C., which authorizes the
commissioner to exempt any market segment from provisions of
Chapter 19 (Rate Regulation); and

(c)  Section 31A-21-101(5), U.C. which authorizes the
commissioner to exempt any class of insurance contract or class
of insurer from provisions of Chapter 21 (Insurance Contracts
in General).

R590-144-2.  Purpose.
The purpose of this Rule is to exempt commercial aviation

insurance, as defined in this Rule, from the rate filing
requirements of Chapter 19 and the form filing requirements of
Chapter 21 of the Utah Insurance Code.

Because of the unique nature of commercial aviation risks,
aviation insurance premiums rely on individual risk analysis,
underwriting judgment and the negotiation of a sophisticated
business transaction between the insurer and an informed
insured.  Similarly, because of their unique nature, commercial
aviation insurance risks have individually tailored manuscript-
type policies.

As the commercial aviation market segment is highly
specialized, competitive and global in nature, the commissioner
has determined that exemption from the rate and form filing
requirements of the Utah Insurance Code will not harm Utah
insureds, creditors, or the public and is not necessary to the
regulation of these insurance products.

R590-144-3.  Scope.
This Rule applies to all insurers licensed to write

commercial aviation insurance as it is defined in this Rule.  This
Rule also applies to all rate service organizations.

R590-144-4.  Definitions.
For the purpose of this Rule the commissioner adopts the

definitions as particularly set forth in Section 31A-1-301, U.C.,
Section 31A-19a-102, U.C., and in addition thereto, the
following:

(1)  "Aviation insurance" means:
(a)  All kinds and classes of property insurance on aircraft

and all kinds of property and interests therein in respect to,
appertaining to or in connection with any and all risks or perils
of aerial navigation, transit or transportation.

(b)  All kinds and classes of casualty insurance in
connection with the construction, repair, maintenance, operation
or use of aircraft, and all kinds and classes of casualty insurance
in connection with the maintenance, operation or use of airports,
including public liability and property damage.

(2)  "Commercial aviation insurance" means any class of
aviation insurance except insurance of aircraft used for private
business and pleasure.

(3)  "Private business and pleasure" means predominant
use of aircraft for pleasure or personal transportation purposes.
The incidental use of aircraft in furtherance of an occupational
or business interest is permissible.

R590-144-5.  Rule.
(1)  Insurers and rate service organizations are exempt from

the rate filing requirements of Section 31A-19a-203, Utah Code
for commercial aviation insurance.  This Rule does not exempt
such insurers from the rate standards of 31A-19a-201.

(2)  Insurers and rate service organizations are exempt from
the form filing requirements of Section 31A-21-201, Utah Code
for commercial aviation insurance.  This Rule does not permit
such insurers to issue contracts that do not conform to the
general provisions of Chapter 21.

(3)  All insurers must maintain fully documented
underwriting files which must be made available to the
commissioner upon request.  The underwriting file must show
that rates are not excessive, inadequate or unfairly
discriminatory.  The file must also show that contracts are not
inequitable, unfairly discriminatory, misleading, deceptive,
obscure, encourage misrepresentation, or are otherwise in
violation of Utah law.

R590-144-6.  Severability.
If any provision or clause of this Rule or the application of

it to any person is for any reason held to be invalid, the
remainder of the Rule and the application of any provisions to
other persons or circumstances shall not be affected.

KEY:  insurance
1991 31A-2-201
Notice of Continuation April 1, 1996 31A-19a-103

31A-21-101
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R590.  Insurance, Administration.
R590-172.  Notice to Uninsurable Applicants for Health
Insurance.
R590-172-1.  Authority.

This rule is adopted pursuant to the provisions of Section
31A-29-116.

R590-172-2.  Scope.
This rule applies to all health insurers doing business in the

State of Utah.

R590-172-3.  Rule.
Every health insurer writing health insurance in the State

of Utah will provide a written notice containing the following
language to each applicant for health insurance coverage that is
denied coverage by the insurer for reasons relating to health:

"You have been denied health insurance coverage due to a
health condition which is uninsurable.  The Utah
Comprehensive Health Insurance Pool (HIP) was created to
provide health insurance to residents of Utah who are denied
health insurance and who are considered uninsurable.  If you
have lived in the State of Utah for 12 consecutive months prior
to applying for insurance with this company or you are a
dependent child, 24 years of age or younger, of a person who
qualifies, you may be eligible for health insurance coverage with
the Utah Comprehensive Health Insurance Pool.

To find out whether you qualify for pool coverage or to
make application for pool coverage, Salt Lake City area
residents should call 481-6063.  Residents of other areas in Utah
should call 1-800-462-2767, toll free.  The Utah Comprehensive
Health Insurance Pool’s mailing address is P.O. Box 27797, Salt
Lake City, Utah 84127-0797."

The term, "health insurance," is defined in Subsection 31A-
29-103(5)(a) as any hospital and medical expense-incurred
policy; nonprofit health care service plan contract, and health
maintenance organization subscriber contract.  It does not
include workers’ compensation insurance, automobile medical
payment insurance, or insurance under which benefits are
payable with or without regard to fault and which is required by
law to be contained in any liability insurance policy.

R590-172-4.  Severability.
If a provision of this rule or its application to any person or

circumstance is for any reason held to be invalid, the remainder
of the rule and the application of such provisions is not effected.

KEY:  insurance
August 11, 1995 31A-29-116
Notice of Continuation June 15, 2000
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R590.  Insurance, Administration.
R590-182.  Risk Based Capital Instructions.
R590-182-1.  Authority.

This rule is promulgated pursuant to the general
rulemaking authority granted the commissioner by Section 31A-
2-201 and the specific authority granted by Subsection 31A-17-
601(6).

R590-182-2.  Scope.
This rule applies to all life or disability insurers, as defined

in Subsection 31A-17-601(3), and to all property and casualty
insurers, as defined in Subsection 31A-17-601(4) required by
Subsections 31A-17-602(1) or 31A-17-610(1)(a) to file risk
based capital reports (RBC).

R590-182-3.  Rule.
A.  The "1999 NAIC Life Risk-Based Capital Report

Including Overview and Instructions for companies as of
December 31, 1999," is incorporated by reference and shall be
used by life or disability insurers in preparing and filing RBC
reports.

B.  The "1999 NAIC Property and Casualty Risk-Based
Capital Report Including Overview and Instructions for
Companies as of December 31, 1999," is incorporated by
reference and shall be used by property and casualty insurers in
preparing and filing RBC reports.

R590-182-4.  Severability.
If any provision of this rule or its application to any person

or circumstance is, for any reason, held to be invalid, the
remainder of this rule and its application to other persons or
circumstances are not affected.

KEY:  insurance
June 8, 2000 31A-17-601(4)
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R590.  Insurance, Administration.
R590-196.  Bail Bond Surety Fee Standards, Collateral
Standards, and Disclosure Form.
R590-196-1.  Purpose.

This rule establishes uniform fee and collateral standards
for bail bond surety business in the State of Utah.

R590-196-2.  Authority.
This rule is promulgated pursuant to Section 31A-35-104

which requires the commissioner to adopt by rule standards of
conduct for bail bond surety business.

R590-196-3.  Scope and Applicability.
This rule applies to any person engaged in bail bond surety

business.

R590-196-4.  Fee Standards.
(1)  Initial bail bond fees.
(a)  Bail bond premium:
(i)  minimum fee: none;
(ii)  maximum fee: not to exceed 20% of bond amount.
(b)  Document preparation fee may not exceed $20 per set

of forms pertaining to one bail bond.
(c)  Credit card fee may not exceed 5% of the amount

charged to the credit card.
(2)  Other fees.
(a)  These fees are limited to actual and reasonable

expenses incurred by the bail bond surety because:
(i)  the defendant fails to appear before the court at any

designated dates and times;
(ii)  the defendant fails to comply with the court order; or
(iii)  the defendant or the co-signer fails to comply with the

terms of the bail bond agreement and any promissory notes
pertaining to that agreement.

(b)  Reasonable expense fee for mileage is the Internal
Revenue Service standard for business mileage.

(c)  Apprehension expenses such as meals, lodging,
commercial travel, communications, whether or not the
defendant is apprehended, are limited to actual expenses
incurred and must be reasonable, i.e., meals at mid-range
restaurants, lodging at mid-range hotels, commercial travel in
coach class, etc.

(d)  Reasonable collateral expense fees:
(i)  actual expenses to obtain collateral; and
(ii)  storage expenses if in a secured storage area, limited to

actual expenses.

R590-196-5.  Collateral Standards.
(1)  Collateral may be provided to secure bail bond fees,

the face amount of the bail bond issued, or both.
(2)  If the bail bond surety accepts the same collateral to

secure the bail bond fees and the face amount of the bail bond
issued, then, in the event of a failure to pay bail bond fees when
due, the collateral may not be converted until the bail bond is
exonerated or judgment entered against the surety and the
depositor has been given no less than 15 days to pay any bond
fees owing.

(3)  If the bail bond surety accepts different collateral to
secure the bail bond fee and the face amount of the bail bond

issued then:
(i)  the collateral securing the bail bond fees may not be

converted until payment has been defaulted under the terms of
the promissory note for those fees, and the depositor of the
collateral has been given no less than 15 days to make the
required payment;

(ii)  the collateral securing the face amount of the bail bond
issued may not be converted until the bond is exonerated or
judgment entered against the surety and the depositor of the
collateral has been given no less than 15 days to reimburse the
bail bond surety for any amounts owed to the bail bond surety.

(4)  The bail bond surety, its agents taking possession of
collateral, or both, will hold said collateral as a fiduciary until
such time as ownership of the collateral passes to the bail bond
surety.

(5)  Collateral held as a fiduciary may not be used by the
bail bond surety or its agents without the specific written
permission of the depositor of the collateral.

(6)  Should proceeds from converted collateral exceed the
outstanding balance due, the bail bond surety will return the
excess to the depositor of the collateral.

(7)  Notice under the rule shall be deemed proper if it is
sent via first class mail to the address provided by the depositor
of the collateral.

R590-196-6.  Disclosure Form.
The bail bond surety and its agents will use the following

disclosure form or a form that contains similar language.

7$%/(

;<=�%DLO�%RQGV�'LVFORVXUH�)RUP
�����6RXWK������(DVW��6DOW�/DNH�&LW\��87�������

�������������ID[��������������

'HIHQGDQW�����������������������&R�6LJQHU����������������������
&RXUW���������������������������&KDUJH�������������������������
%RQG�DPRXQW���������������������%RQG�QXPEHU��������������������
,QLWLDO�)HHV��QRQ�UHIXQGDEOH�
����ERQG�SUHPLXP��PD[LPXP��QR�PRUH�WKDQ�����
����PLQLPXP��QRQH����������������������������������������������
����GRFXPHQW�SUHSDUDWLRQ��QRW�WR�H[FHHG����
����SHU�VHW�RI�ERQG�IRUPV��������������������������������������
����FUHGLW�FDUG�IHH��QRW�WR�H[FHHG����RI�DPRXQW
����FKDUJHG�WR�FUHGLW�FDUG�������������������������������������
�����������������������������������WRWDO�LQLWLDO�IHHV����������

$GGLWLRQDO�)HHV�
�����/LPLWHG�WR�DFWXDO�DQG�UHDVRQDEOH�H[SHQVHV�UHTXLUHG�EHFDXVH�WKH�GHIHQGDQW
IDLOV�WR�DSSHDU�EHIRUH�WKH�FRXUW�DW�DQ\�GHVLJQDWHG�WLPHV��RU�IDLOV�WR�FRPSO\
ZLWK�WKH�FRXUW�RUGHU��RU�IDLOV�WR�FRPSO\�ZLWK�WKH�WHUPV�RI�WKH�EDLO�ERQG
DJUHHPHQW� RU� DQ\� SURPLVVRU\� QRWHV� SHUWDLQLQJ� WR� WKDW� DJUHHPHQW�� � 7KH
IROORZLQJ�DUH�VRPH�UHDVRQDEOH�H[SHQVH�IHHV�
����������UHDVRQDEOH�H[SHQVH�IHH�IRU�PLOHDJH�LV�,56�PLOHDJH�UHLPEXUVHPHQW
VWDQGDUG�IRU�EXVLQHVV�PLOHV�
����������UHDVRQDEOH�DSSUHKHQVLRQ�H[SHQVH�IHHV�LQFOXGH�PHDOV�DW�PLG�UDQJH
UHVWDXUDQWV�� ORGJLQJ� DW� PLG�UDQJH� KRWHOV�� WUDQVSRUWDWLRQ� DW� QR� PRUH� WKDQ
FRDFK�IDUHV��DQG
����������UHDVRQDEOH�FROODWHUDO�H[SHQVH�IHHV��DFWXDO�H[SHQVHV�WR�REWDLQ
FROODWHUDO� DQG�� DFWXDO� VWRUDJH� H[SHQVHV�� LI� FROODWHUDO� LV� LQ� D� VHFXUHG
VWRUDJH�DUHD�

*URXQGV�IRU�UHYRFDWLRQ�RI�ERQG�
�����6KRXOG�WKH�GHIHQGDQW�YLRODWH�DQ\�RI�WKH�IROORZLQJ��WKH�GHIHQGDQW�VKDOO
EH�VXEMHFW�WR�LPPHGLDWH�ERQG�UHYRFDWLRQ�DQG�WKH�GHIHQGDQW��RU�WKH�FR�VLJQHU�
RU�ERWK��VKDOO�EH�VXEMHFW�WR�DOO�WKH�FRVWV�LQFXUUHG�WR�UHWXUQ�WKH�GHIHQGDQW
WR�WKH�FRXUW���*URXQGV�IRU�UHYRFDWLRQ�LQFOXGH�WKH�IROORZLQJ�
������D���WKH�GHIHQGDQW�RU�FR�VLJQHU�SURYLGLQJ�PDWHULDOO\�IDOVH�LQIRUPDWLRQ
RQ�EDLO�ERQG�DSSOLFDWLRQ�
������E���WKH�FRXUW
V�LQFUHDVLQJ�WKH�DPRXQW�RI�EDLO�EH\RQG�VRXQG�XQGHUZULWLQJ
FULWHULD�HPSOR\HG�E\�WKH�EDLO�ERQG�DJHQW�RU�EDLO�ERQG�VXUHW\�
������F���D�PDWHULDO�DQG�GHWULPHQWDO�FKDQJH�LQ�WKH�FROODWHUDO�SRVWHG�E\�WKH
GHIHQGDQW�RU�RQH�DFWLQJ�RQ�GHIHQGDQW
V�EHKDOI�
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������G���WKH�GHIHQGDQW�FKDQJHV�WKHLU�DGGUHVV�RU�WHOHSKRQH�QXPEHU�RU�HPSOR\HU
ZLWKRXW�JLYLQJ�UHDVRQDEOH�QRWLFH�WR�WKH�EDLO�ERQG�DJHQW�RU�EDLO�ERQG�VXUHW\�
������H���WKH�GHIHQGDQW�LV�DUUHVWHG�IRU�DQRWKHU�FULPH��RWKHU�WKDQ�D�PLQRU
WUDIILF�YLRODWLRQ��ZKLOH�RQ�EDLO�
������I���WKH�GHIHQGDQW�LV�EDFN�LQ�MDLO�LQ�DQ\�MXULVGLFWLRQ�DQG�UHYRFDWLRQV
FDQ�EH�VHUYHG�SULRU�WR�WKH�GHIHQGDQW�EHLQJ�UHOHDVHG�
������J���IDLOXUH�E\�WKH�GHIHQGDQW�WR�DSSHDU�LQ�FRXUW�DW�DQ\�DSSRLQWHG�WLPHV�
������K���ILQGLQJ�RI�JXLOW�DJDLQVW�WKH�GHIHQGDQW�E\�D�FRXUW�RI�FRPSHWHQW
MXULVGLFWLRQ�
������L���D�UHTXHVW�E\�WKH�FR�VLJQHU�EDVHG�RQ�UHDVRQV��D��WKURXJK��K��DERYH�
,WHPV��D��WKURXJK��K��SHUWDLQ�WR�WKH�GHIHQGDQW��LWHPV��D����F����H���J��DQG
�L��SHUWDLQ�WR�FR�VLJQHUV��LI�DQ\�

&ROODWHUDO�
� � � � � 7KH� IROORZLQJ� KDV� EHHQ� JLYHQ� DV� FROODWHUDO� WR� JXDUDQWHH� DOO� FRXUW
DSSHDUDQFHV�RI�WKH�GHIHQGDQW�XQWLO�WKH�ERQG�LV�H[RQHUDWHG�
���������������������������������������������������������������������������
���������������������������������������������������������������������������
������
�����7KH�IROORZLQJ�KDV�EHHQ�JLYHQ�DV�FROODWHUDO�WR�JXDUDQWHH�SD\PHQW�RI�ERQG
IHHV�
�����������������������������������������������������������������������������
�����,Q�WKH�HYHQW�MXGJPHQW�LV�HQWHUHG�DJDLQVW�WKH�VXUHW\�RU�WKH�ERQGLQJ�IHH
LV� QRW� SDLG� DFFRUGLQJ� WR� WKH� WHUPV� RI� WKH� EDLO� ERQG� DJUHHPHQW� DQG� LWV
SURPLVVRU\�QRWH��LI�DQ\��IROORZLQJ�ZULWWHQ�QRWLFH�WR�WKH�XQGHUVLJQHG�RI�VXFK
MXGJPHQW�RU�QRQ�SD\PHQW��WKH�XQGHUVLJQHG�DXWKRUL]H�;<=�%DLO�%RQGV�WR�FRQYHUW
WKH�DSSURSULDWH�FROODWHUDO�WR�FROOHFW�WKH�MXGJPHQW�RU�WKH�XQSDLG�ERQG�IHHV�
6KRXOG�SURFHHGV�IURP�WKH�VDOH�RI�WKH�DSSURSULDWH�FROODWHUDO�EH�LQVXIILFLHQW
WR�FRYHU�WKH�RXWVWDQGLQJ�EDODQFH�GXH��WKH�GHIHQGDQW��WKH�FR�VLJQHU��RU�ERWK�
DJUHH�WR�EH�SHUVRQDOO\�OLDEOH�IRU�WKH�GLIIHUHQFH���6KRXOG�SURFHHGV�IURP�WKH
VDOH�H[FHHG�WKH�RXWVWDQGLQJ�EDODQFH��WKH�GLIIHUHQFH�ZLOO�EH�UHWXUQHG�WR�WKH
GHSRVLWRU�RI�WKH�FROODWHUDO���7KH�GHSRVLWRU
V�VLJQDWXUH�EHORZ�FRQVWLWXWHV
DFNQRZOHGJPHQW�RI�D�%LOO�RI�6DOH�IRU�WKH�FROODWHUDO���7KH�GHSRVLWRU�DFFHSWV
WKLV�DJUHHPHQW�DV�D�ELOO�RI�VDOH�IRU�WKH�FROODWHUDO�

� � � � � %\� VLJQLQJ� EHORZ� ,� FHUWLI\� WKDW� ,� KDYH� UHDG� DQG� XQGHUVWDQG� WKLV
GLVFORVXUH�IRUP��WKH�EDLO�ERQG�DJUHHPHQW�DQG�LWV�DWWDFKHG�SURPLVVRU\�QRWH��LI
DQ\���,�FHUWLI\�XQGHU�SHQDOW\�RI�SHUMXU\�WKDW�DOO�LQIRUPDWLRQ�JLYHQ�WR�;<=
%DLO�%RQGV�YHUEDOO\�DQG�LQ�ZULWLQJ�RQ�DOO�GRFXPHQWV�UHOHYDQW�WR�WKLV�ERQG�DUH
WUXH�DQG�DFFXUDWH��7KH�FR�VLJQHU�DJUHHV�WKDW�VKRXOG�WKH�FR�VLJQHU�UHTXHVW�;<=
%DLO�%RQGV�WR�UHYRNH�WKH�GHIHQGDQW
V�ERQG��ZLWK�RU�ZLWKRXW�SUREDEOH�FDXVH��WKH
FR�VLJQHU�ZLOO�EH�UHVSRQVLEOH�WR�SD\�;<=�%DLO�%RQGV�DQG�WKHLU�DJHQWV�IRU�WKH
WLPH�UHWXUQLQJ�WKH�GHIHQGDQW�WR�MDLO�DW�WKH�UDWHV�VWDWHG�DERYH�LQ�DGGLWLRQDO
IHHV���,I�UHTXHVWHG�E\�WKH�FR�VLJQHU�WR�UHYRNH�WKH�ERQG�ZLWKRXW�SUREDEOH
FDXVH��WKH�FR�VLJQHU�ZLOO�EH�UHVSRQVLEOH�WR�UHLPEXUVH�WKH�GHIHQGDQW�KLV�ERQG
IHHV�
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WKDW� ,� KDYH� JLYHQ� D� FRS\� RI� DOO� GRFXPHQWV� SHUWDLQLQJ� WR� WKLV� EDLO� ERQG
DJUHHPHQW�WR�WKH�GHIHQGDQW��WKH�FR�VLJQHU��WKH�GHSRVLWRU��RU�DQ\�RI�WKH�DERYH�
DW�WKH�WLPH�DQG�GDWH�VDLG�EDLO�ERQG�DJUHHPHQW�ZDV�H[HFXWHG�
'DWH��������������������%DLO�%RQG�$JHQW������������������������

R590-196-7.  Penalties.
Violations of this rule are punishable pursuant to Section

31A-2-308.

R590-196-8.  Severability.
If any provision or clause of this rule or its application to

any person or situation is held invalid, such invalidity shall not
affect any other provision or application of this rule which can
be given effect without the invalid provision or application, and
to this and the provisions of this rule are declared to be
severable.

KEY:  insurance
June 8, 2000 31A-35-104
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R595.  Judicial Conduct Commission, Administration.
R595-1.  Rules of Procedure.
R595-1-1.  Definitions.

In these rules, unless the context or subject matter
otherwise requires:

(a)  "Chairman" or "Chairperson" includes the acting
chairman or chairperson.

(b)  "Commission" means the Judicial Conduct
Commission.

(c)  "Complaint" means information in any form from any
source received by the Commission that alleges or from which
a reasonable inference can be drawn that a judge committed
misconduct or is incapacitated.  If there is no written complaint
from another person, the executive director’s written statement
of the allegations constitutes the complaint.

(d)  "Examiner" means the counsel designated by the
Commission to gather and present evidence before the masters
or Commission with respect to the charges against a judge.

(e)  "Judge" means a justice, judge, justice of the peace,
court judge or judge pro tem of any court of the state.

(f)  "Masters" means special masters appointed by the
Commission.

(g)  "Presiding master" means the master designated by the
Commission, or in the absence of such designation, the judge
first named in the appointment of the masters.

(h)  "Reasonable cause" means a reasonable ground for
belief in the existence of facts that support a finding of judicial
misconduct.  See Rule 6.

(i)  "Retirement" means involuntary and disability
retirement.

R595-1-2.  Interested Party.
A judge who is a member of the Commission or of the

Supreme Court may not participate as such in any proceedings
involving his or her own censure, reprimand, suspension,
removal, or retirement.

R595-1-3.  Confidentiality of Proceedings.
All papers filed with and proceedings before the

Commission, or before the masters appointed by the
Commission, shall not be disclosed except in accordance with
Section 78-7-30 U.C.A.

R595-1-4.  Privileged Material.
The filing of papers with or the giving of testimony before

the Commission or before the masters appointed by the
Commission shall be privileged in any civil action.  No other
publication of such papers or proceedings shall be so privileged,
except that the record filed by the Commission in the Supreme
Court continues to be privileged.

R595-1-5.  Preliminary Investigations.
(a)  The Commission, upon receiving a complaint not

obviously unfounded or frivolous, alleging facts indicating that
a judge has engaged in willful misconduct in office, willful and
persistent failure to perform the Judge’s duties, conduct
prejudicial to the administration of justice that brings the
judicial office into disrepute, or that the judge has a disability
that seriously interferes with the performance of the judge’s

duties, shall make a preliminary investigation to determine
whether formal proceedings should be instituted and hearing
held.

(b)  The judge shall be notified of the investigation, the
nature of the charge, and the name of the person making the
complaint, and shall be afforded reasonable opportunity in the
course of the preliminary investigation to respond to the
complaint.  Such notice shall be given by prepaid registered or
certified mail addressed to the judge at the address listed in the
directory published by the Administrative Office of the Courts,
or by personal service.

If the preliminary investigation does not disclose
reasonable cause to institute formal proceedings, the judge shall
be so notified.  Engaging in activity to determine whether a
complaint is unfounded or frivolous or whether it alleges
sufficient facts indicating a violation of the statutes governing
judicial conduct is not a "preliminary investigation" within the
purview of this rule.  The dismissal of a complaint or allegation
against a judge or justice shall be disclosed without the consent
of the judge or justice to the person who filed the complaint or
allegation.

R595-1-6.  Notice After Finding of Reasonable Cause.
(a)  After the preliminary investigation has been completed,

if the Commission finds reasonable cause that formal
proceedings should be instituted, the Commission may without
delay issue a written notice advising that formal proceedings
have been instituted to inquire into the charges against the
judge.  Such proceedings shall be entitled:

"BEFORE THE JUDICIAL CONDUCT COMMISSION
Inquiry Concerning a Judge, In re (insert judge’s full

name), Case No. ................. ."
(b)  The notice shall specify in ordinary and concise

language the charges against the judge, the alleged facts upon
which such charges are based, the canons of the Code of
Judicial Conduct the judge allegedly violated, and shall advise
the judge of the right to file a written answer to the charges
within 15 days after service of the notice upon the judge.

(c)  A copy of the notice shall be personally served upon
the judge, or mailed to the judge, postage prepaid, by registered
or certified mail.

R595-1-7.  Answer.
Within 15 days after service of the notice of formal

proceedings the judge may file with the Commission an original
and 11 copies of the answer.

R595-1-8.  Setting for Hearing before Commission or
Masters.

Upon the filing of an answer or upon expiration of the time
for its filing, the Commission shall order a hearing to be held
before it concerning the censure, reprimand, suspension,
removal, or retirement of the judge, or the Commission may
appoint three special masters, who shall be judges of courts of
record, to hear and take evidence in the matter, and to report
thereon to the Commission.  The Commission shall set a time
and place for hearing before itself or before the masters and
shall give notice of such hearing by mail to the judge at least 30
days prior to the hearing date.
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R595-1-10.  Hearing.
(a)  At the time and place set for hearing, the Commission,

or the masters, when the hearing is before masters, shall proceed
with the hearing whether or not the judge has filed an answer or
appears at the hearing.  The examiner shall present the case in
support of the charges in the notice of formal proceedings.

(b)  The failure of the judge to answer or to appear at the
hearing shall not, standing alone, be evidence of the truth of the
facts alleged to constitute grounds for censure, reprimand,
suspension, removal, or retirement.  The failure of the judge to
testify in the judge’s own behalf or to submit a medical
examination requested by the Commission or the masters may
be considered, unless it appears that such failure was due to
circumstances beyond the judge’s control.

(c)  The proceedings at the hearing shall be recorded.
(d)  When the hearing is before the Commission, not fewer

than a quorum shall be present when the evidence is produced.
The chair of the hearing panel shall be an active member of the
Utah State Bar.

(e)  Before the hearing commences, the Commission and
the judge shall enter into a stipulation identifying
uncontroverted facts, contested issues of fact, contested issues
of law, witnesses, and exhibits.

(f)  Immediately following the conclusion of the hearing,
the panel of commissioners or special masters shall deliberate
and make a preliminary decision.

(g)  A letter setting forth the preliminary decision, signed
by the hearing-panel chair, shall be sent to the judge as soon as
possible after the conclusion of the hearing.

(h)  As soon as possible after the preliminary decision has
been sent to the judge, the hearing panel chair shall prepare a
memorandum decision to be signed by all the panel members.

(i)  The memorandum decision shall be served on the judge
and given to the Commission’s Executive Director to prepare
findings of fact, conclusions of law, and an order consistent with
the memorandum decision.

(j)  The findings of fact, conclusions of law, and order shall
be reviewed by a quorum of the Commission and approved by
a majority of a quorum of the Commission.

(k)  Upon approval, the findings of fact, conclusions of
law, and order shall be signed by the Commission chair and
served on the judge.

R595-1-11.  Evidence.
At a hearing before the Commission or Masters, the Utah

Rules of Evidence shall govern the admission of evidence.

R595-1-12.  Procedural Rights of Judge.
(a)  In proceedings involving censure, reprimand,

suspension, removal, or retirement, a judge shall have the right
and reasonable opportunity to defend against the charges by the
introduction of evidence, to be represented by counsel, and to
examine and cross-examine witnesses.  The judge shall also
have the right to the issuance of subpoenas for attendance of
witnesses to testify or produce books, papers, and other
evidentiary matter.

(b)  When a transcript of the testimony has been prepared
at the expense of the Commission, a copy thereof shall, upon
request, be available for use by the judge and the judge’s counsel

in connection with the proceedings, or the judge may arrange to
procure a copy at the judge’s expense.  The judge shall have the
right, without any order or approval, to have all or any portion
of the testimony in the proceedings transcribed at the judge’s
expense.

(c)  Except as herein otherwise provided, whenever these
rules provide for giving notice or sending any matter to the
judge, such notice or matter shall be sent to the judge at the
judge’s residence unless the judge requests otherwise, and a
copy thereof shall be mailed to the judge’s counsel of record.

(d)  If the judge is adjudged insane or incompetent, or if it
appears to the Commission at any time during the proceedings
that the judge is not competent to act for himself or herself, the
Commission shall appoint a guardian ad litem unless the judge
has a guardian who will represent the judge.  In the appointment
of such guardian ad litem, preference shall be given whenever
possible to members of the judge’s immediate family.  The
guardian, or guardian ad litem may claim and exercise any right
and privilege and make any defense for the judge with the same
force and effect as if claimed, exercised, or made by the judge,
if competent.  Whenever these rules provide for serving or
giving notice or sending any matter to the judge, such notice or
matter shall be served, given, or sent to the guardian or guardian
ad litem.

R595-1-13.  Amendments to Notice or Answer.
The masters, at any time prior to the conclusion of the

hearing, or the Commission, at any time prior to the entry of its
order, may allow or require amendments to the notice of formal
proceedings and may allow amendments to the answer.  The
notice may be amended to conform to proof or to set forth
additional facts, whether occurring before or after the
commencement of the hearing.  If such an amendment is made,
the judge shall be given reasonable time to answer the
amendment and to prepare and present the judge’s defense
against the matters charged thereby.

R595-1-14.  Report of Commission or Masters.
(a)  After the conclusion of the hearing before the

Commission or the masters, the Commission or the masters shall
promptly prepare a report which shall contain a brief statement
of the proceedings and findings of fact with respect to the issues
presented by the notice of formal proceedings and the answer
thereto, or if there be no answer, the findings of fact with
respect to the allegations in the notice of formal proceedings.
When the findings support the grounds alleged for censure,
reprimand, suspension, removal, or retirement, the report shall
be accompanied by an original and four copies of a transcript of
the proceedings.

(b)  Upon receiving the report of the masters or upon
completion of its own report, the Commission shall promptly
mail a copy to the judge.

R595-1-15.  Objection to Report of Commission or Masters.
Within 15 days after mailing of the copy of the

Commission’s or the masters’ report to the judge, the examiner
or the judge may file with the Commission an original and 11
copies of a statement of objections to the report of the
Commission or masters, setting forth all the objections to the
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report and the reasons in opposition to the findings as being
sufficient grounds for censure, reprimand, suspension, removal,
or retirement.  When the statement is filed by the examiner a
copy thereof shall be sent by mail to the judge.

R595-1-16.  Appearing before Commission.
If no statement of objections to the report of the

Commission or masters is filed within the time provided, the
Commission may adopt the findings of the report without further
hearing.  If such statement is filed, or if the Commission in the
absence of such statement proposes to modify or reject the
findings of the masters, the Commission may, its sole discretion,
give the judge and the examiner an opportunity to be heard
orally before the Commission.  If the Commission grants a
request for oral argument, written notice of the time and place
of such hearing shall be mailed to the judge at least 10 days
prior thereto.  If the Commission denies the request for oral
argument, the objections will be decided upon the written
submissions of the parties.

R595-1-17.  Extension of Time.
The chairman of the Commission may extend for periods

not to exceed 30 days in the aggregate the time for filing an
answer, for the commencement of a hearing before the
Commission, and for filing a statement of objections to the
report of the Commission or masters.  The presiding master may
similarly extend the time for the commencement of a hearing
before masters.

R595-1-18.  Hearing Additional Evidence.
(a)  The Commission may order a hearing for the taking of

additional evidence at any time while the matter is pending
before it.  The order shall set the time and place of hearing and
shall indicate the matters on which the evidence is to be taken.
A copy of such order shall be sent by mail to the judge at least
10 days prior to the date of hearing.

(b)  In any case in which masters have been appointed, the
hearing of additional evidence shall be before such masters, and
the proceedings therein shall be in conformance with the
provisions of Rules 8, 10, 11 and 12.

R595-1-19.  Commission Vote.
If the Commission finds good cause it shall order the

censure, reprimand, suspension, removal, or retirement of the
judge.  The affirmative vote of a quorum of the Commission
who have considered the record is required for an order of
censure, reprimand, suspension, removal, or retirement of a
judge or for dismissal of the proceedings.

R595-1-20.  Record of Commission Proceedings.
The Commission shall keep a record of all proceedings

concerning a judge.  The Commission’s order shall be entered in
the record and notice thereof shall be mailed to the judge.  If the
Commission orders censure, reprimand, suspension, removal, or
retirement, the Commission shall prepare a transcript of the
evidence and of all proceedings therein and shall make written
findings of fact and conclusions of law with respect to the issues
of fact and law in the proceedings.

R595-1-21.  Certification of Commission Order to Supreme
Court.

Prior to the implementation of a Commission order referred
to in Rule 18, the Commission shall promptly file a copy of the
order certified by the chairman or secretary of the Commission,
together with the transcript and the findings and conclusions,
with the clerk of the Supreme Court and shall immediately mail
the judge a notice of such filing, together with a copy of such
order, findings, and conclusions.

R595-1-22.  Review of Commission Proceedings.
The Supreme Court shall review the record of the

proceedings on the law and facts in accordance with Subsection
78-7-30(2). U.C.A.  In the exercise of its discretion, it may
permit the introduction of additional evidence.  The Supreme
Court shall enter its order implementing, modifying, or wholly
rejecting the Commission’s order, as it finds just and proper.

R595-1-23.  Retirement Procedure.
Retirement for disability or involuntary retirement as

provided by Sections 78-7-28 through 78-7-30, U.C.A., shall be
processed through the Utah State Retirement Office, and the
judge retiring shall meet the requirements for retirement as
specified in Sections 78-7-28 through 78-7-30, U.C.A.

KEY:  judges, judicial ethics, proceedings, sanctions
June 15, 2000 78-8-102

78-8-107
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R614.  Labor Commission, Occupational Safety and Health.
R614-1.  General Provisions.
R614-1-1.  Authority.

A.  These rules and all subsequent revisions as approved
and promulgated by the Labor Commission, Division of
Occupational Safety and Health, are authorized pursuant to Title
34A, Chapter 6, Utah Occupational Safety and Health Act.

B.  The intent and purpose of this chapter is stated in
Section 34A-6-202 of the Act.

C.  In accordance with legislative intent these rules provide
for the safety and health of workers and for the administration
of this chapter by the Division of Occupational Safety and
Health of the Labor Commission.

R614-1-2.  Scope.
These rules consist of the administrative procedures of

UOSH, incorporating by reference applicable federal standards
from 29 CFR 1910 and 29 CFR 1926, and the Utah initiated
occupational safety and health standards found in R614-1
through R614-7.  Notice has been given and rules filed as
required by Subsection 34A-6-104(1)(c) and 34A-6-202(2) of
the Utah Occupational Safety and Health Act and by Title 63,
Chapter 46a, Utah Administrative Rulemaking Act.

R614-1-3.  Definitions.
A.  "Access" means the right and opportunity to examine

and copy.
B.  "Act" means the Utah Occupational Safety and Health

Act of 1973.
C.  "Administration" means the Division of Occupational

Safety and Health of the Labor Commission, also known as
UOSH (Utah Occupational Safety and Health).

D.  "Administrator" means the director of the Division of
Occupational Safety and Health.

E.  "Amendment" means such modification or change in a
code, standard, rule, or order intended for universal or general
application.

F.  "Analysis using exposure or medical records" means
any compilation of data, or any research, statistical or other
study based at least in part on information collected from
individual employee exposure or medical records or information
collected from health insurance claims records, provided that
either the analysis has been reported to the employer or no
further work is currently being done by the person responsible
for preparing the analysis.

G.  "Commission" means the Labor Commission.
H.  "Council" means the Utah Occupational Safety and

Health Advisory Council.
I.  "Days" means calendar days, including Saturdays,

Sundays, and holidays.  The day of receipt of any notice shall
not be included, and the last day of the 30 days shall be
included.

J.  "Designated representative" means any individual or
organization to whom an employee gives written authorization
to exercise a right of access.  For the purpose of access to
employee exposure records and analyses using exposure or
medical records, a recognized or certified collective bargaining
agent shall be treated automatically as a designated
representative without regard to written employee authorization.

K.  "Division" means the Division of Occupational Safety
and Health, known by the acronyum of UOSH (Utah
Occupational Safety and Health).

L.  "Employee" includes any person suffered or permitted
to work by an employer.

1.  For Medical Records: "Employee" means a current
employee, a former employee, or an employee being assigned or
transferred to work where there will be exposure to toxic
substances or harmful physical agents.  In the case of deceased
or legally incapacitated employee, the employee’s legal
representative may directly exercise all the employee’s rights
under this section.

M.  "Employee exposure record" means a record
containing any of the following kinds of information concerning
employee exposure to toxic substances or harmful physical
agents:

1.  Environmental (workplace)  monitoring or measuring,
including personal, area, grab, wipe, or other form of sampling,
as well as related collection and analytical methodologies,
calculations, and other background data relevant to
interpretations of the results obtained;

2.  Biological monitoring results which directly assess the
absorption of a substance or agent by body systems (e.g., the
level of a chemical in the blood, urine, breath, hair, fingernails,
etc.) but not including results which assess the biological effect
of a substance or agent;

3.  Material safety data sheets; or
4.  In the absence of the above, any other record which

reveals the identity (e.g., chemical, common, or trade name) of
a toxic substance or harmful physical agent.

N.  Employee medical record
1.  "Employee medical record" means a record concerning

the health status of an employee which is made or maintained by
a physician, nurse, or other health care personnel, or technician
including:

a.  Medical and employment questionnaires or histories
(including job description and occupational exposures);

b.  The results of medical examinations (pre-employment,
pre-assignment, periodic, or episodic) and laboratory tests
(including X-ray examinations and all biological monitoring);

c.  Medical opinions, diagnoses, progress notes, and
recommendations;

d.  Descriptions of treatments and prescriptions; and
e.  Employee medical complaints.
2.  "Employee medical record" does not include the

following:
a.  Physical specimens (e.g., blood or urine samples) which

are routinely discarded as a part of normal medical practice, and
not required to be maintained by other legal requirements;

b.  Records concerning health insurance claims if
maintained separately from the employer’s medical program and
its records, and not accessible to the employer by employee
name or other direct personal identifier (e.g., social security
number, payroll number, etc.); or

c.  Records concerning voluntary employee assistance
programs (alcohol, drug abuse, or personal counseling
programs) if maintained separately from the employer’s medical
program and its records.

O.  "Employer" means:
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1.  The state;
2.  Each county, city, town, and school district in the state;

and
3.  Every person, firm, and private corporation, including

public utilities, having one or more workers or operatives
regularly employed in the same business, or in or about the same
establishment, under any contract of hire.

4.  For medical records: "Employer" means a current
employer, a former employer, or a successor employer.

P.  "Establishment" means a single physical location where
business is conducted or where services or industrial operations
are performed.  (For example:  A factory, mill, store, hotel,
restaurant, movie theater, farm, ranch, bank, sales office,
warehouse, or central administrative office.)  Where distinctly
separate activities are performed at a single physical location
(such as contract construction activities from the same physical
location as a lumber yard), each activity shall be treated as a
separate physical establishment, and separate notices shall be
posted in each establishment to the extent that such notices have
been furnished by the Administrator.

1.  Establishments whose primary activity constitutes retail
trade; finance, insurance, real estate and services are classified
in SIC’s 52-89.

2.  Retail trades are classified as SIC’s 52-59 and for the
most part include establishments engaged in selling merchandise
to the general public for personal or household consumption.
Some of the retail trades are:  automotive dealers, apparel and
accessory stores, furniture and home furnishing stores, and
eating and drinking places.

3.  Finance, insurance and real estate are classified as SIC’s
60-67 and include establishments which are engaged in banking,
credit other than banking, security dealings, insurance and real
estate.

4.  Services are classified as SIC’s 70-89 and include
establishments which provide a variety of services for
individuals, businesses, government agencies, and other
organizations.  Some of the service industries are:  personal and
business services, in addition to legal, educational, social, and
cultural; and membership organizations.

5.  The primary activity of an establishment is determined
as follows:  For finance, insurance, real estate, and services
establishments, the value of receipts or revenue for services
rendered by an establishment determines its primary activity.  In
establishments with diversified activities, the activities
determined to account for the largest share of production, sales
or revenue will identify the primary activity.  In some instances
these criteria will not adequately represent the relative economic
importance of each of the varied activities.  In such cases,
employment or payroll should be used in place of normal basis
for determining the primary activity.

Q.  "Exposure" or "exposed" means that an employee is
subjected to a toxic substance or harmful physical agent in the
course of employment through any route of entry (inhalation,
ingestion, skin contact or absorption, etc.) and includes past
exposure and potential (e.g., accidental or possible) exposure,
but does not include situations where the employer can
demonstrate that the toxic substance or harmful physical agent
is not used, handled, stored, generated, or present in the
workplace in any manner different from typical non-

occupational situations.
R.  "First aid" is any one-time treatment, and any follow-up

visit for the purpose of observation of minor scratches, cuts,
burns, splinters, and so forth, which do not ordinarily require
the attention of a physician.  Such one-time treatment, and
follow-up visit for the purpose of observation, is considered first
aid even though provided by a physician or trained personnel
provided that the records comply with R614-1-7.B. and are
readily available to the Administrator or his representatives, by
direct contact, telephone, or mail.

S.  "Hearing" means a proceeding conducted by the
commission.

T.  "Imminent danger" means a danger exists which
reasonably could be expected to cause an occupational disease,
death, or serious physical harm immediately, or before the
danger could be eliminated through enforcement procedures
under this chapter.

U.  "Inspection" means any inspection of an employer’s
factory, plant, establishment, construction site, or other area,
workplace or environment where work is performed by an
employee of an employer, and includes any inspection
conducted pursuant to a complaint filed under R614-1-6.K.1.
and 3., any re-inspection, follow-up inspection, accident
investigation or other inspection conducted under Section 34A-
6-301 of the Act.

V.  "Medical treatment" includes treatment administered by
a physician or trained personnel under the standing orders of a
physician.  Medical treatment does not include first aid
treatment even though provided by a physician or trained
personnel.

W.  "National consensus standard" means any occupational
safety and health standard or modification:

1.  Adopted by a nationally recognized standards-
producing organization under procedures where it can be
determined by the administrator and division that persons
interested and affected by the standard have reached substantial
agreement on its adoption;

2.  Formulated in a manner which affords an opportunity
for diverse views to be considered; and

3.  Designated as such a standard by the Secretary of the
United States Department of Labor.

X.  "Person" means the general public, one or more
individuals, partnerships, associations, corporations, legal
representatives, trustees, receivers, and the state and its political
subdivisions.

Y.  "Publish" means publication in accordance with Title
63, Chapter 46a, Utah Administrative Rulemaking Act.

Z.  "Record" means any item, collection, or grouping of
information regardless of the form or process by which it is
maintained (e.g., paper document, microfiche, microfilm, X-ray
film, or automated data processing.)

AA.  "Recordable occupational injuries and illnesses"
means any occupational injuries or illnesses which result in:

1. Fatalities, regardless of the time between the injury and
death, or the length of the illness;

2. Lost time cases, other than fatalities, that result in lost
time; or

3. Nonfatal cases without lost time which result in transfer
to another job or termination of employment, or require medical
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treatment (other than first aid), or involve loss of consciousness
or restriction of work or motion.  This category also includes
any diagnosed occupational illnesses which are reported to the
employer but are not classified as fatalities or lost time case.

BB.  "Safety and Health Officer" means a person
authorized by the Utah Occupational Safety and Health
Administration to conduct inspections.

CC.  "Secretary" means the Secretary of the United States
Department of Labor.

DD.  "Specific written consent" means written
authorization containing the following:

1.  The name and signature of the employee authorizing the
release of medical information;

2.  The date of the written authorization;
3.  The name of the individual or organization that is

authorized to release the medical information;
4.  The name of the designated representative (individual

or organization) that is authorized to receive the released
information;

5.  A general description of the medical information that is
authorized to be released;

6.  A general description of the purpose for the release of
medical information; and

7.  A date or condition upon which the written
authorization will expire (if less than one year).

8.  A written authorization does not operate to authorize the
release of medical information not in existence on the date of
written authorization, unless this is expressly authorized, and
does not operate for more than one year from the date of written
authorization.

9.  A written authorization may be revoked in writing
prospectively at any time.

EE.  "Standard" means an occupational health and safety
standard or group of standards which requires conditions, or the
adoption or use of one or more practices, means, methods,
operations, or processes, reasonably necessary to provide safety
and healthful employment and places of employment.

FF.  "Toxic substance" or "harmful physical agent" means
any chemical substance, biological agent (bacteria, virus,
fungus, etc.) or physical stress (noise, heat, cold, vibration,
repetitive motion, ionizing and non-ionizing radiation, hypo and
hyperbaric pressure, etc) which:

1.  Is regulated by any Federal law or rule due to a hazard
to health;

2.  Is listed in the latest printed edition of the National
Institute for Occupational Safety and Health (NIOSH) Registry
of Toxic Effects of Chemical Substances (RTECS) (See R614-
103-20B Appendix B);

3.  Has yielded positive evidence of an acute or chronic
health hazard in human, animal, or other biological testing
conducted by, or known to the employer; or

4.  Has a material safety data sheet available to the
employer indicating that the material may pose a hazard to
human health.

GG.  "Variance" means a special, limited modification or
change in the code or standard applicable to the particular
establishment of the employer or person petitioning for the
modification or change.

HH.  "Workplace" means any place of employment.

R614-1-4.  Incorporation of Federal Standards.
A.  General Industry Standards.
1.  Sections 29 CFR 1910.21 to 1910.999 and 1910.1000

through the end of part 1910 of the July 1, 1999, edition are
incorporated by reference.

B.  Construction Standards.
1.  Section 29 CFR 1926.20 through the end of part 1926,

of the July 1, 1999 edition is incorporated by reference.

R614-1-5.  Adoption and Extension of Established Federal
Safety Standards and State of Utah General Safety Orders.

A.  Scope and Purpose.
1.  The provisions of this rule adopt and extend the

applicability of: (1) established Federal Safety Standards, (2)
R614, and (3) Workers’ Compensation Coverage, as in effect
July 1, 1973 and subsequent revisions, with respect to every
employer, employee and employment within the boundaries of
the State of Utah, covered by the Utah Occupational Safety and
Health Act of 1973.

2.  All standards and rules including emergency and/or
temporary, promulgated under the Federal Occupational Safety
and Health Act of 1970 shall be accepted as part of the
Standards, Rules and Regulations under the Utah Occupational
Safety and Health Act of 1973, unless specifically revoked or
deleted.

3.  All employers will provide workers’ compensation
benefits as required in Section 34A-2-201.

4.  Any person, firm, company, corporation or association
employing minors must comply fully with all orders and
standards of the Labor Division of the Commission. UOSH
standards shall prevail in cases of conflict.

B.  Construction Work.
Federal Standards, 29 CFR 1926 and selected applicable

sections of R614 are accepted covering every employer and
place of employment of every employee engaged in construction
work of:

1.  New construction and building;
2.  Remodeling, alteration and repair;
3.  Decorating and painting;
4.  Demolition; and
5.  Transmission and distribution lines and equipment

erection, alteration, conversion or improvement.
C.  Reporting Requirements.
1.  Each employer shall investigate or cause to be

investigated all work-related injuries and occupational diseases
and any sudden or unusual occurrence or change of conditions
that pose an unsafe or unhealthful exposure to employees.

2.  Each employer shall within 12 hours of occurrence,
notify the Division of Utah Occupational Safety and Health of
the Commission of any work-related fatalities, of any disabling,
serious, or significant injury and of any occupational disease
incident. Call (801) 530-6901 or one of the individuals on the
following personnel list.
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3.  Each employer shall file a report with the Commission
within seven days after the occurrence of an injury or
occupational disease, after the employer’s first knowledge of the
occurrence, or after the employee’s notification of the same, on
forms prescribed by the Commission, of any work-related
fatality or any work-related injury or occupational disease
resulting in medical treatment, loss of consciousness or loss of
work, restriction of work, or transfer to another job. Each
employer shall file a subsequent report with the Commission of
any previously reported injury or occupational disease that later
resulted in death. The subsequent report shall be filed with the
Commission within seven days following the death or the
employer’s first knowledge or notification of the death. No
report is required for minor injuries, such as cuts or scratches
that require first-aid treatment only, unless the treating physician
files, or is required to file the physician’s initial report of work
injury or occupational disease with the Commission. Also, no
report is required for occupational diseases which manifest after
the employee is no longer employed by the employer with which
the exposure occurred, or where the employer is not aware of an
exposure occasioned by the employment which results in an
occupational disease as defined by Section 34A-3-103.

4.  Each employer shall provide the employee with a copy
of the report submitted to the Commission. The employer shall
also provide the employee with a statement, as prepared by the
Commission, of his rights and responsibilities related to the
industrial injury or occupational disease.

5.  Each employer shall maintain a record in a manner
prescribed by the Commission of all work-related injuries and
all occupational diseases resulting in medical treatment, loss of
consciousness, loss of work, restriction of work, or transfer to
another job.

6.  Tools, equipment, materials or other evidence that might
pertain to the cause of such accident shall not be removed or
destroyed until so authorized by the Labor Commission or one
of its Compliance Officers.

7.  No person shall remove, displace, destroy, or carry away
any safety devices or safeguards provided for use in any place of
employment, or interfere in any way with the use thereof by
other persons, or interfere in any method or process adopted for
the protection of employees. No employee shall refuse or
neglect to follow and obey reasonable orders that are issued for
the protection of health, life, safety, and welfare of employees.

D.  Employer, Employee Responsibility.
1.  It shall be the duty and responsibility of any employee

upon entering his or her place of employment, to examine
carefully such working place and ascertain if the place is safe, if

the tools and equipment can be used with safety, and if the work
can be performed safely.  After such examination, it shall be the
duty of the employee to make the place, tools, or equipment
safe.  If this cannot be done, then it becomes his or her duty to
immediately report the unsafe place, tools, equipment, or
conditions to the foreman or supervisor.

2.  Employees must comply with all safety rules of their
employer and with all the Rules and Regulations promulgated
by UOSH which are applicable to their type of employment.

3.  Management shall inspect or designate a competent
person or persons to inspect frequently for unsafe conditions
and practices, defective equipment and materials, and where
such conditions are found to take appropriate action to correct
such conditions immediately.

4.  Supervisory personnel shall enforce safety regulations
and issue such rules as may be necessary to safeguard the health
and lives of employees.  They shall warn all employees of any
dangerous condition and permit no one to work in an unsafe
place, except for the purpose of making it safe.

E.  General Safety Requirements.
1.  Where there is a risk of injury from hair entanglement

in moving parts of machinery, employees shall confine their hair
to eliminate the hazard.

2.  Body protection:  Clothing which is appropriate for the
work being done should be worn.  Loose sleeves, tails, ties,
lapels, cuffs, or similar garments which can become entangled
in moving machinery shall not be worn where an entanglement
hazard exists.  Clothing saturated or impregnated with
flammable liquids, corrosive substances, irritant, oxidizing
agents or other toxic materials shall be removed and shall not be
worn until properly cleaned.

3.  General.  Wrist watches, rings, or other jewelry shall not
be worn on the job where they constitute a safety hazard.

4.  Safety Committees.  It is recommended that a safety
committee comprised of management and employee
representatives be established.  The committee or the individual
member of the committee shall not assume the responsibility of
management to maintain and conduct a safe operation.  The
duties of the committee should be outlined by management, and
may include such items as reviewing the use of safety apparel,
recommending action to correct unsafe conditions, etc.

5.  No intoxicated person shall be allowed to go into or
loiter around any operation where workers are employed.

6.  No employee shall carry intoxicating liquor into a place
of employment, except that the place of employment shall be
engaged in liquor business and this is a part of his assigned
duties.

7.  Employees who do not understand or speak the English
language shall not be assigned to any duty or place where the
lack or partial lack of understanding or speaking English might
adversely affect their safety or that of other employees.

8.  Good housekeeping is the first law of accident
prevention and shall be a primary concern of all supervisors and
workers.  An excessively littered or dirty work area will not be
tolerated as it constitutes an unsafe, hazardous condition of
employment.

9.  Emergency Posting Required.
a.  Good communications are necessary if a fire or disaster

situation is to be adequately coped with.  A system for alerting
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and directing employees to safety is an essential step in a safety
program.

b.  A list of telephone numbers or addresses as may be
applicable shall be posted in a conspicuous place so the
necessary help can be obtained in case of emergency.  This list
shall include:

(1)  Responsible supervision (superintendent or equivalent)
(2)  Doctor
(3)  Hospital
(4)  Ambulance
(5)  Fire Department
(6)  Sheriff or Police
10.  Lockouts and Tagging.
a.  Where there is any possibility of machinery being

started or electrical circuits being energized while repairs or
maintenance work is being done, the electrical circuits shall be
locked open and/or tagged and the employee in charge (the one
who places the lock) shall keep the key until the job is
completed or he is relieved from the job, such as by shift change
or other assignment.  If it is expected that the job may be
assigned to other workers, he may remove his lock provided the
supervisor or other workers apply their lock and tag
immediately.  Where there is danger of machinery being started
or of steam or air creating a hazard to workers while repairs on
maintenance work is being done, the employee in charge shall
disconnect the lines or lock and tag the main valve closed or
blank the line on all steam driven machinery, pressurized lines
or lines connected to such equipment if they could create a
hazard to workers.

b.  After tagging and lockout procedures have been applied,
machinery, lines, and equipment shall be checked to insure that
they cannot be operated.

c.  If locks and tags cannot be applied, conspicuous tags
made of nonconducting material and plainly lettered,
"EMPLOYEES WORKING" followed by the other appropriate
wording, such as "Do not close this switch" shall be used.

d.  When in doubt as to procedure, the worker shall consult
his supervisor concerning safe procedure.

11.  Safety-Type hooks shall be used wherever possible.
12.  Emergency Showers, Bubblers, and Eye Washers.
a.  Readily accessible, well marked, rapid action safety

showers and eye wash facilities must be available in areas where
strong acid, caustic or highly oxidizing or irritating chemicals
are being handled.  (This is not applicable where first aid
practices specifically preclude flushing with running water.)

b.  Showers should have deluge type heads, easily
accessible, plainly marked and controlled by quick opening
valves of the type that stay open.  The valve handle should be
equipped with a pull chain, rope, etc., so the blinded employee
will be able to more easily locate the valve control.  In addition,
it is recommended that the floor platform be so constructed to
actuate the quick opening valve.  The shower should be capable
of supplying large quantities of water under moderately high
pressure.  Blankets should be located so as to be reasonably
accessible to the shower area.

c.  All safety equipment should be inspected and tested at
regular intervals, preferably daily and especially during freezing
weather, to make sure it is in good working condition at all
times.

13.  Grizzlies Over Chutes, Bins and Tank Openings.
a.  Employees shall be furnished with and be required to

use approved type safety harnesses and shall be tied off securely
so as to suspend him above the level of the product before
entering any bin, chute or storage place containing material that
might cave or run.  Cleaning and barring down in such places
shall be started from the top using only bars blunt on one end or
having a ring type or D handhold.

b.  Employees shall not work on top of material stored or
piled above chutes, drawholes or conveyor systems while
material is being withdrawn unless protected.

c.  Chutes, bins, drawholes and similar openings shall be
equipped with grizzlies or other safety devices that will prevent
employees from falling into the openings.

d.  Bars for grizzly grids shall be so fitted that they will not
loosen and slip out of place, and the operator shall not remove
a bar temporarily to let large rocks through rather than to break
them.

R614-1-6.  Personal Protective Equipment.
A.  When no other method or combination of methods can

be provided to prevent employees from becoming exposed to
toxic dusts, fumes, gases, flying particles or other objects,
dangerous rays or burns from heat, acid, caustic, or any other
hazard of a similar nature, the employer must provide each
worker with the necessary personal protection equipment, such
as respirators, goggles, gas masks, certain types of protective
clothing, etc.  Provision must also be made to keep all such
equipment in good, sanitary working condition at all times.

B.  Where there is a risk of injury from hair entanglement
in moving parts of machinery, employees shall confine their hair
to eliminate the hazard.

C.  Except when, in the opinion of the Administrator, their
use creates a greater hazard, life lines and safety harnesses shall
be provided for and used by workers engaged in window
washing, in securing or shifting thrustouts, inspecting or
working on overhead machines supporting scaffolds or other
high rigging, and on steeply pitched roofs.  Similarly, they shall
be provided for and used by all exposed to the hazard of falling,
and by workmen on poles workers or steel frame construction
more than ten (10) feet above solid ground or above a temporary
or permanent floor or platform.

D.  Every life line and safety harness shall be inspected by
the superintendent or his authorized representative and the
worker before it is used and at least once a week while
continued in use.

E.  Wristwatches, rings, or other jewelry shall not be worn
on the job where they constitute a safety hazard.

R614-1-7.  Inspections, Citations, and Proposed Penalties.
A.  The Utah Occupational Safety and Health Act (Title

34A, Chapter 6) requires, that every employer covered under the
Act furnish to his employees employment and a place of
employment which are free from recognized hazards that are
likely to cause death or serious physical harm to his employees.
The Act also requires that employers comply with occupational
safety and health standards promulgated under the Act, and that
employees comply with standards, rules, regulations and orders
issued under the Act applicable to employees actions and
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conduct.  The Act authorizes the Utah Occupational Safety and
Health Division to conduct inspections, and to issue citations
and proposed penalties for alleged violations.  The Act, under
Section 34A-6-301, also authorizes the Administrator to conduct
inspections and to question employers and employees in
connection with research and other related activities.  The Act
contains provisions for adjudication of violations, periods
prescribed for the abatement of violations, and proposed
penalties by the Labor Commission, if contested by an employer
or by an employee or authorized representative of employees,
and for a judicial review.  The purpose of R614-1-7 is to
prescribe rules and general policies for enforcement of the
inspection, citations, and proposed penalty provisions of the
Act.  Where R614-1-7 sets forth general enforcement policies
rather than substantive or procedural rules, such policies may be
modified in specific circumstances where the Administrator or
his designee determines that an alternative course of action
would better serve the objectives of the Act.

B.  Posting of notices; availability of Act, regulations and
applicable standards.

1.  Each employer shall post and keep posted notices, to be
furnished by the Administrator, informing employees of the
protections and obligations provided for in the Act, and that for
assistance and information, including copies of the Act and of
specific safety and health standards, employees should contact
their employer or the office of the Administrator.  Such notices
shall be posted by the employer in each establishment in a
conspicuous place where notices to employees are customarily
posted.  Each employer shall take steps to insure that such
notices are not altered, defaced, or covered by other material.

2.  Where employers are engaged in activities which are
physically dispersed, such as agriculture, construction,
transportation communications, and electric, gas and sanitary
services, the notices required shall be posted at the location
where employees report each day.  In the case of employees who
do not usually work at, or report to, a single establishment, such
as traveling salesman, technicians, engineers, etc., such notices
shall be posted in accordance with the requirements of R614-1-
7.Q.

3.  Copies of the Act, all regulations published under
authority of Section 34A-6-202 and all applicable standards will
be available at the office of the Administrator.  If an employer
has obtained copies of these materials, he shall make them
available upon request to any employee or his authorized
representative.

4.  Any employer failing to comply with the provisions of
this Part shall be subject to citation and penalty in accordance
with the provisions of Sections 34A-6-302 and 34A-6-307 of
the Act.

C.  Authority for Inspection.
1.  Safety and Health Officers of the Division are

authorized to enter without delay and at reasonable times any
factory, plant, establishment, construction site, or other area,
workplace or environment where work is performed by an
employee of an employer; to inspect and investigate during
regular working hours and at other reasonable times, and within
reasonable limits and in a reasonable manner, any such place of
employment, and all pertinent conditions, structures, machines,
apparatus, devices, equipment and materials therein; to question

privately any employer, owner, operator, agent or employee; and
to review records required by the Act and regulations published
in R614-1-7 and 8, and other records which are directly related
to the purpose of the inspection.

2.  Prior to inspecting areas containing information which
has been classified as restricted by an agency of the United
States Government in the interest of national security, Safety
and Health Officers shall obtain the appropriate security
clearance.

D.  Objection to Inspection.
1.  Upon a refusal to permit the Safety and Health Officer,

in exercise of his official duties, to enter without delay and at
reasonable times any place of employment or any place therein,
to inspect, to review records, or to question any employer,
owner, operator, agent, or employee, in accordance with R614-
1-7.B. and C. or to permit a representative of employees to
accompany the Safety and Health Officer during the physical
inspection of any workplace in accordance with R614-1-7.G. the
Safety and Health Officer shall terminate the inspection or
confine the inspection to other areas, conditions, structures,
machines, apparatus, devices, equipment, materials, records or
interview concerning which no objection is raised.

2.  The Safety and Health Officer shall endeavor to
ascertain the reason for such refusal, and shall immediately
report the refusal and the reason therefor to the Administrator.
The Administrator shall take appropriate action, including
compulsory process, if necessary.

3.  Compulsory process shall be sought in advance of an
attempted inspection or investigation if, in the judgment of the
Administrator circumstances exist which make such
preinspection process desirable or necessary.  Some examples
of circumstances in which it may be desirable or necessary to
seek compulsory process in advance of an attempt to inspect or
investigate include (but are not limited to):

a.  When the employers past practice either implicitly or
explicitly puts the Administrator on notice that a warrantless
inspection will not be allowed:

b.  When an inspection is scheduled far from the local
office and procuring a warrant prior to leaving to conduct the
inspection would avoid, in case of refusal of entry, the
expenditure of significant time and resources to return to the
office, obtain a warrant and return to the work-site;

c.  When an inspection includes the use of special
equipment or when the presence of an expert or experts is
needed in order to properly conduct the inspection, and
procuring a warrant prior to an attempt to inspect would
alleviate the difficulties or costs encountered in coordinating the
availability of such equipment or expert.

4.  For purposes of this section, the term compulsory
process shall mean the institution of any appropriate action,
including ex parte application for an inspection warrant or its
equivalent.  Ex parte inspection warrants shall be the preferred
form of compulsory process in all circumstances where
compulsory process is relied upon to seek entry to a workplace
under this section.

E.  Entry not a Waiver.
Any permission to enter, inspect, review records, or

question any person, shall not imply a waiver of any cause of
action, citation, or penalty under the Act.  Safety and Health
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Officers are not authorized to grant such waivers.
F.  Advance notice of Inspections.
1.  Advance notice of inspections may not be given, except

in the following instances:
a.  In cases of apparent imminent danger, to enable the

employer to abate the danger as quickly as possible.
b.  In circumstances where the inspection can most

effectively be conducted after regular business hours or where
special preparations are necessary for an inspection.

c.  Where necessary to assure the presence of the employer
or representative of the employer and employees or the
appropriate personnel needed to aid the inspection; and

d.  In other circumstances where the Administrator
determines that the giving of advance notice would enhance the
probability of an effective and thorough inspection.

2.  In the instances described in R614-1-7.F.1., advance
notice of inspections may be given only if authorized by the
Administrator, except that in cases of imminent danger, advance
notice may be given by the Safety and Health Officer without
such authorization if the Administrator is not immediately
available.  Where advance notice is given, it shall be the
employer’s responsibility to notify the authorized representative
of the employees of the inspection, if the identity of such
representatives is known to the employer.  (See R614-1-7.H.2.
as to instances where there is no authorized representative of
employees.)  Upon the request of the employer, the Safety and
Health Officer will inform the authorized representative of
employees of the inspection, provided that the employer
furnishes the Safety and Health Officer with the identity of such
representatives and with such other information as is necessary
to enable him promptly to inform such representatives of the
inspection.  A person who fails to comply with his
responsibilities under this paragraph, may be subject to citation
and penalty under Sections 34A-6-302 and 34A-6-307 of the
Act.  Advance notice in any of the instances described in R614-
1-7.F. shall not be given more than 24 hours before the
inspection is scheduled to be conducted, except in cases of
imminent danger and other unusual circumstances.

3.  The Act provides in Subsection 34A-6-307(5)(b)
conditions for which advanced notice can be given and the
penalties for not complying.

G.  Conduct of Inspections.
1.  Subject to the provisions of R614-1-7.C., inspections

shall take place at such times and in such places of employment
as the Administrator or the Safety and Health Officer may direct.
At the beginning of an inspection, Safety and Health Officers
shall present their credentials to the owner, operator, or agent in
charge at the establishment; explain the nature and purpose of
the inspection; and indicate generally the scope of the inspection
and the records specified in R614-1-7.C. which they wish to
review.  However, such designations of records shall not
preclude access to additional records specified in R614-1-7.C.

2.  Safety and Health Officers shall have authority to take
environmental samples and to take photographs or video
recordings related to the purpose of the inspection, employ other
reasonable investigative techniques, and question privately any
employer, owner, operator, agent or employee of an
establishment.  (See R614-1-7.I. on trade secrets.)  As used
herein, the term "employ other reasonable investigative

techniques" includes, but is not limited to, the use of devices to
measure employee exposures and the attachment of personal
sampling equipment such as dosimeters, pumps, badges, and
other similar devices to employees in order to monitor their
exposures.

3.  In taking photographs and samples, Safety and Health
Officers shall take reasonable precautions to insure that such
actions with flash, spark-producing, or other equipment would
not be hazardous.  Safety and Health Officers shall comply with
all employer safety and health rules and practices at the
establishment being inspected, and shall wear and use
appropriate protective clothing and equipment.

4.  The conduct of inspections shall preclude unreasonable
disruption of the operations of the employer’s establishment.

5.  At the conclusion of an inspection, the Safety and
Health Officer shall confer with the employer or his
representative and informally advise him of any apparent safety
or health violations disclosed by the inspection.  During such
conference, the employer shall be afforded an opportunity to
bring to the attention of the Safety and Health Officer any
pertinent information regarding conditions in the workplace.

H.  Representative of employers and employees.
1.  Safety and Health Officer shall be in charge of

inspections and questioning of persons.  A representative of the
employer and a representative authorized by his employees shall
be given an opportunity to accompany the Safety and Health
Officer during the physical inspection of any workplace for the
purpose of aiding such inspection.  A Safety and Health Officer
may permit additional employer representative and additional
representatives authorized by employees to accompany him
where he determines that such additional representatives will
further aid the inspection.  A different employer and employee
representative may accompany the Safety and Health Officer
during each phase of an inspection if this will not interfere with
the conduct of the inspection.

2.  Safety and Health Officers shall have authority to
resolve all disputes as to who is the representative authorized by
the employer and the employees for purpose of this Part.  If
there is no authorized representative of employees, or if the
Safety and Health Officer is unable to determine with
reasonable certainty who is such representative, he shall consult
with a reasonable number of employees concerning matters of
safety and health in the workplace.

3.  The representative(s) authorized by employees shall be
an employee(s) of the employer.  However, if in the judgment
of the Safety and Health Officer, good cause has been shown
why accompaniment by a third party who is not an employee of
the employer (such as an industrial hygienist or safety engineer)
is reasonably necessary to the conduct of an effective and
thorough physical inspection of the workplace, such third party
may accompany the Safety and Health Officer during the
inspection.

4.  Safety and Health Officers are authorized to deny the
right of accompaniment under this Part to any person whose
conduct interferes with a fair and orderly inspection.  The right
of accompaniment in areas containing trade secrets shall be
subject to the provisions of R614-1-7.I.3.  With regard to
information classified by an agency of the U.S. Government in
the interest of national security, only persons authorized to have
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access to such information may accompany a Safety and Health
Officer in areas containing such information.

I.  Trade secrets.
1.  Section 34A-6-306 of the Act provides provisions for

trade secrets.
2.  At the commencement of an inspection, the employer

may identify areas in the establishment which contain or which
might reveal a trade secret.  If the Safety and Health Officer has
no clear reason to question such identification, information
obtained in such areas, including all negatives and prints of
photographs, and environmental samples, shall be labeled
"confidential-trade secret" and shall not be disclosed except in
accordance with the provisions of Section 34A-6-306 of the Act.

3.  Upon the request of an employer, any authorized
representative of employees under R614-1-7.H. in an area
containing trade secrets shall be an employee in that area or an
employee authorized by the employer to enter that area.  Where
there is not such representative or employee, the Safety and
Health Officer shall consult with a reasonable number of
employees who work in that area concerning matters of safety
and health.

J.  Consultation with employees.
Safety and Health Officers may consult with employees

concerning matters of occupational safety and health to the
extent they deem necessary for the conduct of an effective and
thorough inspection.  During the course of an inspection, any
employee shall be afforded an opportunity to bring any violation
of the Act which he has reason to believe exists in the workplace
to the attention of the Safety and Health Officer.

K.  Complaints by employees.
1.  Any employee or representative of employees who

believe that a violation of the Act exists in any workplace where
such employee is employed may request an inspection of such
workplace by giving notice of the alleged violation to the
Administrator or to a Safety and Health Officer.  Any such
notice shall be reduced to writing, shall set forth with reasonable
particularity the grounds for the notice, and shall be signed by
the employee or representative of employees.  A copy of the
notice shall be provided the employer or his agent by the
Administrator or Safety and Health Officer no later than at the
time of inspection, except that, upon the request of the person
giving such notice, his name and the names of individual
employees referred to therein shall not appear in such copy or
on any record published, released, or made available by the
Administrator.

2.  If upon receipt of such notification the Administrator
determines that the complaint meets the requirements set forth
in R614-1-7.K.1., and that there are reasonable grounds to
believe that the alleged violation exists, he shall cause an
inspection to be made as soon as practicable.  Inspections under
this Part shall not be limited to matters referred to in the
complaint.

3.  Prior to or during any inspection of a workplace, any
employee or representative of employees employed in such
workplace may notify the Safety and Health Officer, in writing,
of any violation of the Act which they have reason to believe
exists in such workplace.  Any such notice shall comply with
requirements of R614-1-7.K.1.

4.  Section 34A-6-203 of the Act provides protection for

employees while engaged in protected activities.
L.  Inspection not warranted; informal review.
1.  If the Administrator determines that an inspection is not

warranted because there are no reasonable grounds to believe
that a violation or danger exists with respect to a complaint
under K, he shall notify the complaining party in writing of such
determination.  The complaining party may obtain review of
such determination by submitting a written statement of position
with the Administrator.  The Administrator, at his discretion,
may hold an informal conference in which the complaining
party and the employer may orally present their views.  After
considering all written and oral view presented, the
Administrator shall affirm, modify, or reverse the determination
of the previous decision and again furnish the complaining party
and the employer written notification of his decision and the
reasons therefor.

2.  If the Administrator determines that an inspection is not
warranted because the requirements of R614-1-7.K.1. have not
been met, he shall notify the complaining party in writing of
such determination.  Such determination shall be without
prejudice to the filing of a new complaint meeting the
requirements of R614-1-7.K.1.

M.  Imminent danger.
Whenever a Safety and Health Officer concludes, on the

basis of an inspection, that conditions or practices exist in any
place of employment which could reasonably be expected to
cause death or serious physical harm before the imminence of
such danger can be eliminated through the enforcement
procedures of the Act, he shall inform the affected employees
and employers of the danger, that he is recommending a civil
action to restrain such conditions or practices and for other
appropriate citations of proposed penalties which may be issued
with respect to an imminent danger even though, after being
informed of such danger by the Compliance Officer, the
employer immediately eliminates the imminence of the danger
and initiates steps to abate such danger.

N.  Citations.
1.  The Administrator shall review the inspection report of

the Safety and Health Officer.  If, on the basis of the report the
Administrator believes that the employer has violated a
requirement of Section 34A-6-201 of the Act, of any standard,
rule, or order promulgated pursuant to Section 34A-6-202 of the
Act, or of any substantive rule published in this chapter, shall
issue to the employer a citation. A citation shall be issued even
though, after being informed of an alleged violation by the
Safety and Health Officer, the employer immediately abates, or
initiates steps to abate, such alleged violations.  Any citation
shall be issued with reasonable promptness after termination of
the inspection.  No citation may be issued after the expiration of
6 months following the occurrence of any violation.

2.  Any citation shall describe with particularity the nature
of the alleged violation, including a reference to the provision
of the Act, standard, rule, regulations, or order alleged to have
been violated.  Any citation shall also fix a reasonable time or
times for the abatement of the alleged violations.

3.  If a citation is issued for an alleged violation in a
request for inspection under R614-1-7.K.1. or a notification of
violation under R614-1-7.K.3., a copy of the citation shall also
be sent to the employee or representative of employees who
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made such request or notification.
4.  Following an inspection, if the Administrator

determines that a citation is not warranted with respect to a
danger or violation alleged to exist in a request for inspection
under R614-1-7.K.1.or a notification of violation under R614-1-
7.K.3., the informal review procedures prescribed in R614-1-
7.L.1. shall be applicable.  After considering all views
presented, the Administrator shall either affirm, order a re-
inspection, or issue a citation if he believes that the inspection
disclosed a violation.  The Administrator shall furnish the
complaining party and the employer with written notification of
his determination and the reasons therefor.

5.  Every citation shall state that the issuance of a citation
does not constitute a finding that a violation of the Act has
occurred unless there is a failure to contest as provided for in the
Act or, if contested, unless the citation is affirmed by the
Commission.

O.  Petitions for modification of abatement date.
1.  An employer may file a petition for modification of

abatement date when he has made a good faith effort to comply
with the abatement requirements of the citation, but such
abatement has not been completed because of factors beyond his
reasonable control.

2.  A petition for modification of abatement date shall be in
writing and shall include the following information.

a.  All steps taken by the employer, and the dates of such
action, in an effort to achieve compliance during the prescribed
abatement period.

b.  The specific additional abatement time necessary in
order to achieve compliance.

c.  The reasons such additional time is necessary, including
the unavailability, of professional or technical personnel or of
materials and equipment, or because necessary construction or
alteration of facilities cannot be completed by the original
abatement date.

d.  All available interim steps being taken to safeguard the
employees against the cited hazard during the abatement period.

e.  A certification that a copy of the petition has been
posted and, if appropriate, served on the authorized
representative of affected employees, in accordance with
paragraph R614-1-7.O.3.a. and a certification of the date upon
which such posting and service was made.

3.  A petition for modification of abatement date shall be
filed with the Administrator who issued the citation no later than
the close of the next working day following the date on which
abatement was originally required.  A later-filed petition shall be
accompanied by the employer’s statement of exceptional
circumstances explaining the delay.

a.  A copy of such petition shall be posted in a conspicuous
place where all affected employees will have notice thereof or
near such location where the violation occurred.  The petition
shall remain posted for a period of ten (10) days.  Where
affected employees are represented by an authorized
representative, said representative shall be served with a copy of
such petition.

b.  Affected employees or their representatives may file an
objection in writing to such petition with the aforesaid
Administrator.  Failure to file such objection within ten (10)
working days of the date of posting of such petition or of service

upon an authorized representative shall constitute a waiver of
any further right to object to said petition.

c.  The Administrator or his duly authorized agent shall
have authority to approve any petition for modification of
abatement date filed pursuant to paragraphs R614-1-7.O.2. and
3.  Such uncontested petitions shall become final orders
pursuant to Subsection 34A-6-303(1) of the Act.

d.  The Administrator or his authorized representative shall
not exercise his approval power until the expiration of ten (10)
days from the date of the petition was posted or served pursuant
to paragraphs R614-1-7.O.3.a. and b. by the employer.

4.  Where any petition is objected to by the affected
employees, the petition, citation, and any objections shall be
forwarded to the Administrator per R614-1-7.O.3.b.  Upon
receipt the Administrator shall schedule and notify all interested
parties of a formal hearing before the Administrator or his
authorized representative(s). Minutes of this hearing shall be
taken and become public records of the Commission.  Within
ten (10) days after conclusion of the hearing, a written opinion
by the Administrator will be made, with copies to the affected
employees or their representatives, the affected employer and to
the Commission.

P.  Proposed penalties.
1.  After, or concurrent with, the issuance of a citation and

within a reasonable time after the termination of the inspection,
the Administrator shall notify the employer by certified mail or
by personal service by the Safety and Health Officer of the
proposed penalty under Section 34A-6-307 of the Act, or that
no penalty is being proposed.  Any notice of proposed penalty
shall state that the proposed penalty shall be deemed to be the
final order of the Commission and not subject to review by any
court or agency unless, within 30 days from the date of receipt
of such notice, the employer notifies the Adjudication Division
in writing that he intends to contest the citation or the
notification of proposed penalty before the Commission.

2.  The Administrator shall determine the amount of any
proposed penalty, giving due consideration to the
appropriateness of the penalty with respect to the size of the
business, of the employer being charged, the gravity of the
violation, the good faith of the employer, and the history of
previous violations, in accordance with the provisions of
Section 34A-6-307 of the Act.

3.  Appropriate penalties may be proposed with respect to
an alleged violation even though after being informed of such
alleged violation by the Safety and Health Officer, the employer
immediately abates, or initiates steps to abate, such alleged
violation.  Penalties shall not be proposed for violations which
have no direct or immediate relationship to safety or health.

Q.  Posting of citations.
1.  Upon receipt of any citation under the Act, the

employer shall immediately post such citation, or copy thereof,
unedited, at or near each place of alleged violation referred to in
the citation occurred, except as hereinafter provided.  Where,
because of the nature of the employer’s operations, it is not
practicable to post the citation at or near each place of alleged
violation, such citation shall be posted, unedited, in a prominent
place where it will be readily observable by all affected
employees.  For example, where employees are engaged in
activities which are physically dispersed (see R614-1-7.B.), the
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citation may be posted at the location to which employees report
each day.  Where employees do not primarily work at or report
to a single location (see R614-1-7.B.2.), the citation must be
posted at the location from which the employees commence
their activities.  The employer shall take steps to ensure that the
citation is not altered, defaced, or covered by other material.

2.  Each citation or a copy thereof, shall remain posted until
the violation has been abated, or for 3 working days which ever
is later.  The filing by the employer of a notice of intention to
contest under R614-1-7.R. shall not affect his posting
responsibility unless and until the Commission issues a final
order vacating the citation.

3.  An employer, to whom a citation has been issued, may
post a notice in the same location where such citation is posted
indicating that the citation is being contested before the
Commission, such notice may explain the reasons for such
contest.  The employer may also indicate that specified steps
have been taken to abate the violation.

4.  Any employer failing to comply with the provisions of
R614-1-7.Q.1. and 2. shall be subject to citation and penalty in
accordance with the provisions of Section 34A-6-307 of the Act.

R.  Employer and employee hearings before the
Commission.

1.  Any employer to whom a citation or notice of proposed
penalty has been issued, may under Section 34A-6-303 of the
Act, notify the Adjudication Division in writing that the
employer intends to contest such citation or proposed penalty
before the Commission. Such notice of intention to contest must
be received by the Adjudication Division within 30 days of the
receipt by the employer of the notice of proposed penalty.
Every notice of intention to contest shall specify whether it is
directed to the citation or to the proposed penalty, or both.  The
Adjudication Division shall handle such notice in accordance
with the rules of procedures prescribed by the Commission.

2.  An employee or representative of employee of an
employer to whom a citation has been issued may, under Section
34A-6-303(3) of the Act, file a written notice with the
Adjudication Division alleging that the period of time fixed in
the citation for the abatement of the violation is unreasonable.
Such notice must be received by the Adjudication Division
within 30 days of the receipt by the employer of the notice of
proposed penalty or notice that no penalty is being proposed.
The Adjudication Division shall handle such notice in
accordance with the rules of procedure prescribed by the
Commission.

S.  Failure to correct a violation for which a citation has
been issued.

1.  If an inspection discloses that an employer has failed to
correct an alleged violation for which a citation has been issued
within the period permitted for its correction, the Administrator
shall notify the employer by certified mail or by personal service
by the Safety and Health Officer of such failure and of the
additional penalty proposed under Section 34A-6-307 of the Act
by reason of such failure.  The period for the correction of a
violation for which a citation has been issued shall not begin to
run until the entry of a final order of the Commission in the case
of any review proceedings initiated by the employer in good
faith and not solely for delay or avoidance of penalties.

2.  Any employer receiving a notification of failure to

correct a violation and of proposed additional penalty may,
under Section 34A-6-303(3) of the Act, notify the Adjudication
Division in writing that he intends to contest such notification
or proposed additional penalty before the Commission.  Such
notice of intention to contest shall be postmarked within 30 days
of receipt by the employer of the notification of failure to
correct a violation and of proposed additional penalty.  The
Adjudication Division shall handle such notice in accordance
with the rules of procedures prescribed by the Commission.

3.  Each notification of failure to correct a violation and of
proposed additional penalty shall state that it shall be deemed to
be the final order of the Commission and not subject to review
by any court or agency unless, within 30 days from the date of
receipt of such notification, the employer notifies the
Adjudication Division in writing that he intends to contest the
notification or the proposed additional penalty before the
Commission.

T.  Informal conferences.
At the request of an affected employer, employee, or

representative of employees, the Administrator may hold an
informal conference for the purpose of discussing any issues
raised by an inspection, citation, notice of proposed penalty, or
notice of intention to contest.  The Administrator shall provide
in writing the reasons for any settlement of issues at such
conferences.  If the conference is requested by the employer, an
affected employee or his representative shall be afforded an
opportunity to participate, at the discretion of the Administrator.
If the conference is requested by an employee or representative
of employees, the employer shall be afforded an opportunity to
participate, at the discretion of the Administrator.  Any party
may be represented by counsel at such conference.  No such
conference or request for such conference shall operate as a stay
of any 30 day period for filing a notice of intention to contest as
prescribed in R614-1-7.R.

R614-1-8.  Recording and Reporting Occupational Injuries
and Illnesses.

A.  The rules in this section implement Sections 34A-6-108
and 34A-6-301(3) of the Act.  These sections provide for
record-keeping and reporting by employers covered under the
Act, for developing information regarding the causes and
prevention of occupational accidents and illnesses, and for
maintaining a program of collection, compilation, and analysis
of occupational safety and health statistics.  Regardless of size
or type of operation, accidents and fatalities must be reported to
UOSH in accordance with the requirements of R614-1-5.C.

B.  Exceptions to Recordkeeping and Reporting
Requirements.

1.  Small Employers.  An employer who had no more than
ten (10) employees at any time during the calendar year
immediately preceding the current calendar year need not
comply with any of the requirements of this part except the
following:

a.  Obligation to report under R614-1-5.C. concerning
fatalities or accidents; and

b.  Obligation to maintain a log of occupational injuries
and illnesses under R614-1-8.C. and to make reports under
R614-1-8.N. upon being notified in writing by the
Commission’s Statistics Section that the employer has been
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selected to participate in a statistical survey of occupational
injuries and illnesses.

2.  Employers who are engaged in farming operations,
having 10 or fewer employees are not subject to the Act,
including the provisions of this part.

3.  Establishments Classified in Standard Industrial
Classification Codes (SIC) 52-89, (except 52-54, 70, 75, 76, 79
and 80.)  An employer whose establishment is classified in SIC’s
52-89, (excluding 52-54, 70, 75, 76, 79 and 80) need not
comply, for such establishment, with any of the requirements of
this part except the following:

a.  Obligation to report under R614-1-5.C. concerning
fatalities or serious injury.

b.  Obligation to maintain a log of occupational injuries
and illnesses under R614-1-8.K. and L. upon being notified in
writing by the federal Bureau of Labor Statistics that the
employer has been selected to participate in a statistical survey
of occupational injuries and illnesses; and

c.  Those employers who engage in activities classified as
high risk industries (i.e., a real estate establishment engaged in
construction activities) must maintain records on the High Risk
portions of their operations.

C.  Log and summary of occupational injuries and illness.
1.  Each employer shall maintain in each establishment a

log and summary of all recordable occupational injuries and
illnesses for that establishment, except that under the
circumstances described in R614-1-8.C.2. an employer may
maintain the log and summary of occupational injuries and
illnesses at a place other than the establishment.  Each employer
shall enter all recordable occupational injury and illness on the
log and summary as early as practicable but no later than 6
working days after receiving information that a recordable case
has occurred.  For this purpose, the federal OSHA Form No.
200 or any private equivalent form may be used.  OSHA Form
No. 200 or its equivalent shall be completed in the detail
provided in the form and instructions contained in OSHA Form
No. 200.  If an equivalent of OSHA Form No. 200 is used, such
as a printout from data-processing equipment, the information
shall be as readable and comprehensible to a person not familiar
with the data-processing equipment as the OSHA Form No. 200
itself.

2.  Any employer may maintain the log and summary of
occupational injuries and illnesses at a place other than the
establishment or by means of data-processing equipment, or
both, under the following circumstances:

a.  There is available at the place where the log and
summary is maintained sufficient information to complete the
log to a date within 6 working days after receiving information
that a recordable case has occurred, as required by R614-1-8.C.

b.  At each of the employer’s establishments, there is
available a copy of the log and summary which reflects
separately the injury and illness experience of that establishment
complete and current to a date within 45 calendar days.

D.  Period covered.
Records shall be established on a calendar year basis.
E.  Supplementary record.
In addition to the log and summary of occupational injuries

and illnesses provided for under R614-1-8.C.1., each employer
shall have available for inspection at each establishment within

6 working days after receiving information that a recordable
case has occurred, a supplementary record for that
establishment.  The record shall be completed in the detail
prescribed in the instructions accompanying federal OSHA
Form No. 101.  Workers’ compensation, insurance, or other
reports are acceptable alternative records if they contain the
information required by the federal OSHA Form No. 101.  If no
acceptable alternative record is maintained for other purposes,
Federal OSHA Form No. 101 shall be used or the necessary
information shall be otherwise maintained.

F.  Annual Summary.
1.  Each employer shall post an annual summary of

occupational injuries and illnesses for each establishment.  This
summary shall consist of a copy of the year’s totals from the
form OSHA Form No. 200 and the following information from
that form:  calendar year covered, company name, establishment
address, certification signature, title, and date.  An OSHA Form
No. 200 shall be used in presenting the summary.  If no injuries
or illnesses occurred in the year, zeros must be entered in the
totals line, and the form must be posted.

2.  The summary shall be completed by February 1
beginning with calendar year 1979.  The summary of 1977
calendar year’s occupational injuries and illnesses shall be
posted on OSHA form No. 102.

3.  Each employer or the officer or employee of the
employer who supervises the preparation of the log and
summary of occupational injuries and illnesses, shall certify that
the annual summary of occupational injuries and illnesses is true
and complete.  The certification shall be accomplished by
affixing the signature of the employer, or the officer or
employee of the employer who supervises the preparation of the
annual summary of occupational injuries and illnesses, at the
bottom of the last page of the log and summary or by appending
a separate statement to the annual summary certifying that the
annual summary is true and complete.

4.  Each employer shall post a copy of the establishment’s
summary in each establishment in the same manner that notices
are required to be posted under R614-1-7.B.1.  The summary
covering the previous calendar year shall be posted no later than
February 1, and shall remain in place until March 1.  For
employees who do not primarily report or work at a single
establishment, or who do not report to any fixed establishment
on a regular basis, employers shall satisfy this posting
requirement by presenting or mailing a copy of the summary
portion of the log and summary during the month of February
of the following year to each such employee who receives pay
during that month.  For multi-establishment employers where
operations have closed down in some establishments during the
calendar year, it will not be necessary to post summaries for
those establishments.

a.  Failure to post a copy of the establishment’s annual
summary may result in the issuance of citations and assessment
of penalties pursuant to Sections 34A-6-302 and 34A-6-307 of
the Act.

G.  Retention of records.
1.  Records provided for in R614-1-8.A.,E., and F.

(including OSHA Form No. 200 and its predecessor OSHA
Forms No. 100 and No. 102) shall be retained in each
establishment for 5 years following the end of the year to which
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they relate.
2.  Preservation of records.
a.  This section applies to each employer who makes,

maintains or has access to employee exposure records or
employee medical records.

b.  "Employee exposure record" means a record of
monitoring or measuring which contains qualitative or
quantitative information indicative of employee exposures to
toxic materials or harmful physical agents.  This includes both
individual exposure records and general research or statistical
studies based on information collected from exposure records.

c.  "Employee medical record" means a record which
contains information concerning the health status of an
employee or employees exposed or potentially exposed to toxic
materials or harmful physical agents.  These records may
include, but are not limited to:

(1)  The results of medical examinations and tests;
(2)  Any opinions or recommendations of a physician or

other health professional concerning the health of an employee
or employees; and

(3)  Any employee medical complaints relating to
workplace exposure.  Employee medical records include both
individual medical records and general research or statistical
studies based on information collected from medical records.

d.  Preservation of records.  Each employer who makes,
maintains, or has access to employee exposure records or
employee medical records shall preserve these records.

e.  Availability of records.  The employer shall make
available, upon request to the Administrator, or a designee, and
to the Director of the Division of Health, or a designee, all
employee exposure records and employee medical records for
examination and copying.

H.  Access to records.
1.  Records provided for in R614-1-8.A.,E., and F. shall be

available for inspection and copying by Compliance Officers
during any occupational safety and health inspection provided
for under R614-1-7  and Section 34A-6-301 of the Act.

2.  The log and summary of all recordable occupational
injuries and illnesses (OSHA No. 200) (the log) provided for in
R614-1-8.A. shall, upon request, be made available by the
employer to any employee, former employee, and to their
representatives for examination and copying in a reasonable
manner and at reasonable times.  The employee, former
employee, and their representatives shall have access to the log
for any establishment in which the employee is or has been
employed.

3.  Nothing in this section shall be deemed to preclude
employees and employee representatives from collectively
bargaining to obtain access to information relating to
occupational injuries and illnesses in addition to the information
made available under this section.

4.  Access to the log provided under this section shall
pertain to all logs retained under requirements of R614-1-8.G.

I.  Reporting of fatality or accidents.  (Refer to Utah
Occupational Safety and Health Rule, R614-1-5.C.)

J.  Falsification or failure to keep records or reports.
1.  Section 34A-6-307 of the Act provides penalties for

false information and recordkeeping.
2.  Failure to maintain records or file reports required by

this part, or in the details required by forms and instructions
issued under this part, may result in the issuance of citations and
assessment of penalties as provided for in Sections 34A-6-302
and 34A-6-307 of the Act.

K.  Change of ownership.
Where an establishment has changed ownership, the

employer shall be responsible for maintaining records and filing
reports only for that period of the year during which he owned
or operated such establishment.  However, in the case of any
change in ownership, the employer shall preserve those records,
if any, of the prior ownership which are required to be kept
under this Part.  These records shall be retained at each
establishment to which they relate, for the period or remainder
thereof, required under R614-1-8.G.

L.  Petitions for record-keeping exceptions.
1.  Submission of petition.  Any employer who wishes to

maintain records in a manner different from that required by this
part may submit a petition containing the information specified
in R614-1-8.L.3. the Bureau of Labor Statistics of the U.S.
Department of Labor.

2.  Opportunity for comment.  Affected employees or their
representatives shall have an opportunity to submit written data,
views, or arguments concerning the petition to the
Administrator within 10 working days following the receipt of
notice under R614-1-8.L.3.e.

3.  Contents of petition.  A petition filed under R614-1-
8.L.1. shall include:

a.  The name and address of the applicant;
b.  The address of the places or employment involved.
c.  Specifications of the reasons for seeking relief;
d.  A description of the different record-keeping procedures

which are proposed by the applicant;
e.  A statement that the applicant has informed his affected

employees of the petition by giving a copy thereof to them or to
their authorized representative and by posting a statement giving
a summary of the petition and by other appropriate means.  A
statement posted pursuant to this subparagraph shall be posted
in each establishment in the same manner that notices are
required to be posted under R614-1-7.B.  The applicant shall
also state that he has informed his affected employees of their
rights under R614-1-8.L.2.

f.  In the event an employer has more than one
establishment he shall submit a list of the locations and the
number of establishments in the state.

4.  Additional notice, conferences.
a.  In addition to the actual notice provided for in R614-1-

8.L.3.e., the Administrator may provide such additional notice
of the petition as he may deem appropriate.

b.  The Administrator may also afford an opportunity to
interested parties for informal conference or hearing concerning
the petition.

5.  Action.  After review of the petition, and of any
comments submitted in regard thereto, and upon completion of
any necessary appropriate investigation concerning the petition,
if the Administrator finds that the alternative procedure
proposed will not hamper or interfere with the purposes of the
Act and will provide equivalent information, he may grant the
petition subject to such conditions as he may determine
appropriate.
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6.  Publication.  Whenever any relief is granted to an
applicant under this Act, notice of such relief, and the reasons
therefore, shall be published in accordance with Title 63,
Chapter 46a, Utah Administrative Rulemaking Act. The U.S.
Department of Labor shall have been consulted and approval
given prior to the granting of relief by the Administrator.

7.  Revocation.  Whenever any relief under this rule is
sought to be revoked for any failure to comply with the
conditions thereof, and opportunity for informal hearing or
conference shall be afforded to the employers and affected
employees, or their representatives.  Except in cases of
willfulness or where public safety or health requires otherwise,
before the commencement of any such informal proceeding, the
employer shall:

a.  Be notified in writing of the facts or conduct which may
warrant the action; and

b.  Be given an opportunity to demonstrate or achieve
compliance.

8.  Compliance after submission of a petition or any delay
by the Administrator, in acting upon a petition shall not relieve
any employer from any obligation to comply with this Part.
However, the Administrator shall give notice of the denial of
any petition within a reasonable time.

M.  Description of statistical program.
1.  Section 34A-6-108 of the Act directs the Administrator

to develop and maintain a program of collection, compilation,
and analysis of occupational safety and health statistics.  The
program shall consist of periodic surveys of occupational
injuries and illnesses.

2.  The sample design encompasses probability procedures,
detailed stratification by industry and size, and a systematic
selection within Stratification.  Stratification and sampling will
be carried out in order to provide the most efficient sample for
eventual state estimates.  Some industries will be sampled more
heavily than others depending on the injury rate level based on
previous experience.  The survey should produce adequate
estimates for most four-digit Standard Industrial Classification
(SIC) industries in manufacturing and for three-digit
classification (SIC) in non-manufacturing.  Full cooperation
with the U. S. Department of Labor in statistical programs is
intended.

N.  Duties of employers.
1.  Upon receipt of an Occupational Injuries and Illnesses

Survey Form, the employer shall promptly complete the form in
accordance with the instructions contained therein, and return it
in accordance with the aforesaid instructions.

2.  Employers of employees engaged in physically
dispersed operations such as occur in construction, installation,
repair or service activities who do not report to any fixed
establishment on a regular basis but are subject to common
supervision may satisfy the provisions of R614-1-8.C., E., and
G. with respect to such employees by:

a.  Maintaining the required records for each operation or
group of operations which is subject to common supervision
(field superintendent, field supervisor, etc.) in an established
central place;

b.  Having the address and telephone number of the central
place available at each work-site; and

c.  Having personnel available at the central place during

normal business hours to provide information from the records
maintained there by telephone and by mail.

R614-1-9.  Rules of Practice for Temporary or Permanent
Variance from the Utah Occupational Safety and Health
Standards.  (Also Adopted and Published as Chapter XXIII
of the Utah Occupational Safety and Health Field
Operations Manual.)

A.  Scope.
1.  This rule contains Rules of Practice for Administrative

procedures to grant variances and other relief under Section
34A-6-202 of the Act.  General information pertaining to
employer-employee rights, obligations and procedures are
included.

B. Application for, or petition against Variances and other
relief.

1.  The applicable parts of Section 34A-6-202 of the Act
shall govern application and petition procedure.

2.  Any employer or class of employers desiring a variance
from a standard must make a formal written request including
the following information:

a.  The name and address of applicant;
b.  The address of the place or places of employment

involved;
c.  A specification of the standard or portion thereof from

which the applicant seeks a variance;
d.  A statement by the applicant, supported by opinions

from qualified persons having first-hand knowledge of the facts
of the case, that he is unable to comply with the standard or
portion thereof and a detailed statement of the reasons therefore;

e.  A statement of the steps the applicant has taken and will
take, with specific dates where appropriate, to protect employees
against the hazard covered by the existing standard;

f.  A statement of when the applicant expects to be able to
comply with the standard and of what steps he has taken and
will take, with specific dates where appropriate, to come into
compliance with the standards (applies to temporary variances);

g.  A statement of the facts the applicant would show to
establish that (applies to newly promulgated standards);

(1)  The applicant is unable to comply with a standard by
its effective date because of unavailability of professional or
technical personnel or of materials and equipment needed to
come into compliance with the standard or because necessary
construction or alteration of facilities cannot be completed by
the effective date;

(2)  He is taking all available steps to safeguard his
employees against the hazards covered by the standards; and

(3)  He has an effective program for coming into
compliance with the standard as quickly as practicable;

h.  Any request for a hearing, as provided in this rule;
i.  A statement that the applicant has informed his affected

employees of the application for variance by giving a copy
thereof to their authorized representative, posting a summary
statement of the application at the place or places where notices
to employees are normally posted specifying where a copy may
be examined; and

j.  A description of how affected employees have been
informed of their rights to petition the Administrator for a
hearing.
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3.  The applicant shall designate the method he will use to
safeguard his employees until a variance is granted or denied.

4.  Whenever a proceeding on a citation or a related issue
concerning a proposed penalty or period of abatement has been
contested and is pending before an Administrative Law Judge or
any subsequent review under the Administrative Procedures Act,
until the completion of such proceeding, the Administrator may
deny a variance application on a subject or an issue concerning
a citation which has been issued to the employer.

C.  Hearings.
1.  The Administrator may conduct hearings upon

application or petition in accordance with Section 34A-6-202(4)
of the Act if:

a.  Employee(s), the public, or other interested groups
petition for a hearing; or

b.  The Administrator deems it in the public or employee
interest.

2.  When a hearing is considered appropriate, the
Administrator shall set the date, time, and place for such
hearing.  He shall provide timely notification to the applicant for
variance and the petitioners.  In the notice of hearing to the
applicant, the applicant will be directed to notify his employees
of the hearing.

3.  Notice of hearings shall be published in the
Administrative Rulemaking Bulletin.  This shall include a
statement that the application request may be inspected at the
UOSH Division Office.

4.  A copy of the Notification of Hearing along with other
pertinent information shall be sent to the U.S. Department of
Labor, Regional Administrator for OSHA.

D.  Inspection for Variance Application.
1.  A variance inspection will be required by the

Administrator or his designee prior to final determination of
either acceptance or denial.

2.  A variance inspection is a single purpose, pre-
announced, non-compliance inspection and shall include
employee or employer representative participation or interview
where necessary.

E.  Interim order.
1.  The purpose of an interim order is to permit an

employer to proceed in a non-standard operation while
administrative procedures are being completed.  Use of this
interim procedure is dependent upon need and employee safety.

2.  Following a variance inspection, and after determination
and assurance that employees are to be adequately protected, the
Administrator may immediately grant, in writing, an interim
order.  To expedite the effect of the interim order, it may be
issued at the work-site by the Administrator.  The interim order
will remain in force pending completion of the administrative
promulgation action and the formal granting or denying of a
temporary/permanent variance as requested.

F.  Decision of the Administrator.
1.  The Administrator may deny the application if:
a.  It does not meet the requirements of paragraph R614-1-

8.B.;
b.  It does not provide adequate safety in the workplace for

affected employees; or
c.  Testimony or information provided by the hearing or

inspection does not support the applicant’s request for variance

as submitted.
2.  Letters of notification denying variance applications

shall be sent to the applicant, and will include posting
requirements to inform employees, affected associations, and
employer groups.

a.  A copy of correspondence related to the denial request
shall be sent to the U.S. Department of Labor, Regional
Administrator for OSHA.

b.  The letter of denial shall be explicit in detail as to the
reason(s) for such action.

3.  The Administrator may grant the request for variances
provided that:

a.  Data supplied by the applicant, the UOSHA inspection
and information and testimony affords adequate protection for
the affected employee(s);

b.  Notification of approval shall follow the pattern
described in R614-1-9.C.2. and 3.;

c.  Limitations, restrictions, or requirements which become
part of the variance shall be documented in the letter granting
the variance.

4.  The Administrator’s decision shall be deemed final
subject to Section 34A-6-202(6).

G.  Recommended Time Table for Variance Action.
1.  Publication of agency intent to grant a variance.  This

includes public comment and hearing notification in the Utah
Administrative Rulemaking Bulletin:  within 30 days after
receipt.

2.  Public comment period:  within 20 days after
publication.

3.  Public hearing:  within 30 days after publication
4.  Notification of U.S. Department of Labor Regional

Administrator for OSHA:  10 days after agency publication of
intent.

5.  Final Order:  120 days after receipt of variance
application if publication of agency intent is made.

6.  Rejection of variance application without publication of
agency intent:  20 days after receipt of application.

a.  Notification of U.S. Department of Labor Regional
Administrator for OSHA:  20 days after receipt of application.

H.  Public Notice of Granted Variances, Tolerances,
Exemptions, and Limitations.

1.  Every final action granting variance, exemption, or
limitation under this rule shall be published as required under
Title 63, Chapter 46a, Utah Administrative Rulemaking Act,
and the time table set forth in R614-1-9.G.

I.  Acceptance of federally Granted Variances.
1.  Where a variance has been granted by the U.S.

Department of Labor, Occupational Safety and Health
Administration, following Federal Promulgation procedures, the
Administrator shall take the following action:

a.  Compare the federal OSHA standard for which the
variance was granted with the equivalent UOSH standard.

b.  Identify possible application in Utah.
c.  If the UOSH standard under consideration for

application of the variance has exactly or essentially the same
intent as the federal standard and there is the probability of a
multi-state employer doing business in Utah, then the
Administrator shall accept the variance (as federally accepted)
and promulgate it for Utah under the provisions of Title 63,
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Chapter 46a, Utah Administrative Rulemaking Act.
d.  If the variance has no apparent application to Utah

industry, or to a multi-state employer in Utah, or if it conflicts
with Utah Legislative intent, or established policy or procedure,
the federal variance shall not be accepted.  In such case, the
Regional Administrator will be so notified.

J.  Revocation of a Variance.
1.  Any variance (temporary or permanent) whether

approved by the state or one accepted by State based on Federal
approval, may be revoked by the Administrator if it is
determined through on-site inspection that:

a.  The employer is not complying with provisions of the
variance as granted;

b.  Adequate employee safety is not afforded by the original
provisions of the variance; or

c.  A more stringent standard has been promulgated, is in
force, and conflicts with prior considerations given for employee
safety.

2.  A federally approved national variance may be revoked
by the state for a specific work-site or place of employment
within the state for reasons cited in R614-1-9.J.1.  Such
revocations must be in writing and give full particulars and
reasons prompting the action.  Full rights provided under the
law, such as hearings, etc., must be afforded the employer.

3.  Normally, permanent variances may be revoked or
changed only after being in effect for at least six months.

K.  Coordination.
1.  All variances issued by the Administrator will be

coordinated with the U.S. Department of Labor, OSHA to insure
consistency and avoid improper unilateral action.

R614-1-10.  Discrimination.
A.  General.
1.  The Act provides, among other things, for the adoption

of occupational safety and health standards, research and
development activities, inspections and investigations of work
places, and record keeping requirements.  Enforcement
procedures initiated by the Commission; review proceedings as
required by Title 63, Chapter 46b, Administrative Procedures
Act; and judicial review are provided by the Act.

2.  This rule deals essentially with the rights of employees
afforded under section 34A-6-203 of the Act.  Section 34A-6-
203 of the Act prohibits reprisals, in any form, against
employees who exercise rights under the Act.

3.  The purpose is to make available in one place
interpretations of the various provisions of Section 34A-6-203
of the Act which will guide the Administrator in the
performance of his duties thereunder unless and until otherwise
directed by authoritative decisions of the courts, or concluding,
upon reexamination of an interpretation, that it is incorrect.

B.  Persons prohibited from discriminating.
Section 34A-6-203 defines employee protections under the

Act, because the employee has exercised rights under the Act.
Section 34A-6-103(11) of the Act defines "person".
Consequently, the prohibitions of Section 34A-6-203 are not
limited to actions taken by employers against their own
employees.  A person may be chargeable with discriminatory
action against an employee of another person.  Section 34A-6-
203 would extend to such entities as organizations representing

employees for collective bargaining purposes, employment
agencies, or any other person in a position to discriminate
against an employee. (See, Meek v. United States, F. 2d 679
(6th Cir., 1943); Bowe v. Judson C. Burnes, 137 F 2d 37 (3rd
Cir., 1943).)

C.  Persons protected by section 34A-6-203.
1.  All employees are afforded the full protection of Section

34A-6-203.  For purposes of the Act, an employee is defined in
Section 34A-6-103(6).

2.  For purposes of Section 34A-6-203, even an applicant
for employment could be considered an employee. (See, NLRB
v. Lamar Creamery, 246 F. 2d 8 (5th Cir., 1957).)  Further,
because Section 34A-6-203 speaks in terms of any employee, it
is also clear that the employee need not be an employee of the
discriminator.  The principal consideration would be whether
the person alleging discrimination was an "employee" at the
time of engaging in protected activity.

3.  In view of the definitions of "employer" and "employee"
contained in the Act, employees of a State or political
subdivision thereof would be within the coverage of Section
34A-6-203.

D.  Unprotected activities distinguished.
1.  Actions taken by an employer, or others, which

adversely affect an employee may be predicated upon
nondiscriminatory grounds.  The proscriptions of Section 34A-
6-203 apply when the adverse action occurs because the
employee has engaged in protected activities.  An employee’s
engagement in activities protected by the Act does not
automatically render him immune from discharge or discipline
for legitimate reasons, or from adverse action dictated by non-
prohibited considerations. (See, NLRB v. Dixie Motor Coach
Corp., 128 F. 2d 201 (5th Cir., 1942).)

2.  To establish a violation of Section 34A-6-203, the
employee’s engagement in protected activity need not be the
sole consideration behind discharge or other adverse action.  If
protected activity was a substantial reason for the action, or if
the discharge or other adverse action would not have taken place
"but for" engagement in protected activity, Section 34A-6-203
has been violated. (See, Mitchell v. Goodyear Tire and Rubber
Co., 278 F. 2d 562 (8th Cir., 1960); Goldberg v. Bama
Manufacturing, 302 F. 2d 152 (5th Cir., 1962).)  Ultimately, the
issue as to whether a discharge was because of protected activity
will have to be determined on the basis of the facts in the
particular case.

E.  Specific protections - complaints under or related to the
Act.

1.  Discharge of, or discrimination against an employee
because the employee has filed "any complaint under or related
to this Act" is prohibited by Section 34A-6-203.  An example of
a complaint made "under" the Act would be an employee
request for inspection pursuant to Section 34A-6-301(6).
However, this would not be the only type of complaint protected
by Section 34A-6-203.  The range of complaints "related to" the
Act is commensurate with the broad remedial purposes of this
legislation and the sweeping scope of its application, which
entails the full extent of the commerce power.  ((See Cong.
Rec., vol. 116 P. 42206 December 17, 1970).)

2.  Complaints registered with Federal agencies which have
the authority to regulate or investigate occupational safety and
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health conditions are complaints "related to" this Act.  Likewise,
complaints made to State or local agencies regarding
occupational safety and health conditions would be "related to"
the Act.  Such complaints, however, must relate to conditions at
the workplace, as distinguished from complaints touching only
upon general public safety and health.

3.  Further, the salutary principles of the Act would be
seriously undermined if employees were discouraged from
lodging complaints about occupational safety and health matters
with their employers.  Such complaints to employers, if made in
good faith, therefore would be related to the Act, and an
employee would be protected against discharge or
discrimination caused by a complaint to the employer.

F.  Proceedings under or related to the act.
1.  Discharge of, or discrimination against, any employee

because the employee has exercised the employee’s rights under
or related to this Act is also prohibited by Section 34A-6-203.
Examples of proceedings which would arise specifically under
the Act would be inspections of work-sites under Section 34A-
6-301 of the Act, employee contest of abatement date under
Section 34A-6-303 of the Act, employee initiation of
proceedings for promulgation of an occupational safety and
health standard under Section 34A-6-202 of the Act and Title
63, Chapter 46a, employee application for modification of
revocation of a variance under Section 34A-6-202(4)(c) of the
Act and R614-1-9., employee judicial challenge to a standard
under Section 34A-6-202(6) of the Act, and employee appeal of
an order issued by an Administrative Law Judge, Commissioner,
or Appeals Board under Section 34A-6-304.  In determining
whether a "proceeding" is "related to" the Act, the
considerations discussed in R614-1-10.G. would also be
applicable.

2.  An employee need not himself directly institute the
proceedings.  It is sufficient if he sets into motion activities of
others which result in proceedings under or related to the Act.

G.  Testimony.
Discharge of, or discrimination against, any employee

because the employee "has testified or is about to testify" in
proceedings under or related to the Act is also prohibited by
Section 34A-6-203.  This protection would of course not be
limited to testimony in proceedings instituted or caused to be
instituted by the employee, but would extend to any statements
given in the course of judicial, quasi-judicial, and administrative
proceedings, including inspections, investigations, and
administrative rulemaking or adjudicative functions.  If the
employee is giving or is about to give testimony in any
proceeding under or related to the Act, he would be protected
against discrimination resulting from such testimony.

H.  Exercise of any right afforded by the Act.
1.  In addition to protecting employees who file complaints,

institute proceedings under or related to the Act it also
prohibited by Section 34A-6-203 discrimination occurring
because of the exercise "of any right afforded by this Act."
Certain rights are explicitly provided in the Act; for example,
there is a right to participate as a party in enforcement
proceedings (34A-6-303).  Certain other rights exist by
necessary implications.  For example, employees may request
information from the Utah Occupational Safety and Health
Administration; such requests would constitute the exercise of

a right afforded by the Act.  Likewise, employees interviewed
by agents of the Administrator in the course of inspections or
investigations could not subsequently be discriminated against
because of their cooperation.

2.  Review of the Act and examination of the legislative
history discloses that, as a general matter, there is no right
afforded by the Act which would entitle employees to walk off
the job because of potential unsafe conditions at the workplace.
Hazardous conditions which may be violative of the Act will
ordinarily be corrected by the employer, once brought to his
attention.  If corrections are not accomplished, or if there is
dispute about the existence of a hazard, the employee will
normally have opportunity to request inspection of the
workplace pursuant to Section 34A-6-301 of the Act, or to seek
the assistance of other public agencies which have responsibility
in the field of safety and health.  Under such circumstances,
therefore, an employer would not ordinarily be in violation of
Section 34A-6-203 by taking action to discipline an employee
for refusing to perform normal job activities because of alleged
safety or health hazards.

a.  Occasions might arise when an employee is confronted
with a choice between not performing assigned tasks or
subjecting himself to serious injury or death arising from a
hazardous condition at the workplace.  If the employee, with no
reasonable alternative, refuses in good faith to expose himself
to the dangerous condition, he would be protected against
subsequent discrimination.  The condition causing the
employee’s apprehension of death or injury must be of such a
nature that a reasonable person, under the circumstances then
confronting the employee, would conclude that there is a real
danger of death or serious injury and that there is insufficient
time, due to the urgency of the situation, to eliminate the danger
through resort to regular statutory enforcement channels.  In
addition, in such circumstances, the employee, where possible,
must also have sought from his employer, and been unable to
obtain, a correction of the dangerous condition.

I.  Procedures - Filing of complaint for discrimination.
1.  Who may file.  A complaint of Section 34A-6-203

discrimination may be filed by the employee himself, or by a
representative authorized to do so on his behalf.

2.  Nature of filing.  No particular form of complaint is
required.

3.  Place of filing.  Complaint should be filed with the
Administrator, Division of Occupational Safety and Health,
Labor Commission, 160 East 300 South, Salt Lake City, Utah
84114-6650, Telephone 530-6901.

4.  Time for filing.
a.  Section 34A-6-203(2)(b) provides protection for an

employee who believes that he has been discriminated against.
b.  A major purpose of the 30-day period in this provision

is to allow the Administrator to decline to entertain complaints
which have become stale.  Accordingly, complaints not filed
within 30 days of an alleged violation will ordinarily be
presumed to be untimely.

c.  However, there may be circumstances which would
justify tolling of the 30-day period on recognized equitable
principles or because of strongly extenuating circumstances,
e.g., where the employer has concealed, or misled the employee
regarding the grounds for discharge or other adverse action;
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where the employee has, within the 30-day period, resorted in
good faith to grievance-arbitration proceedings under a
collective bargaining agreement or filed a complaint regarding
the same general subject with another agency; where the
discrimination is in the nature of a continuing violation.  In the
absence of circumstances justifying a tolling of the 30-day
period, untimely complaints will not be processed.

J.  Notification of administrator’s determination.
The Administrator is to notify a complainant within 90

days of the complaint of his determination whether prohibited
discrimination has occurred.  This 90-day provision is
considered directory in nature.  While every effort will be made
to notify complainants of the Administrator’s determination
within 90 days, there may be instances when it is not possible to
meet the directory period set forth in this section.

K.  Withdrawal of complaint.
Enforcement of the provisions of Section 34A-6-203 is not

only a matter of protecting rights of individual employees, but
also of public interest.  Attempts by an employee to withdraw a
previously filed complaint will not necessarily result in
termination of the Administrator’s investigation.  The
Administrator’s jurisdiction cannot be foreclosed as a matter of
law by unilateral action of the employee.  However, a voluntary
and uncoerced request from a complainant to withdraw his
complaint will be given careful consideration and substantial
weight as a matter of policy and sound enforcement procedure.

L.  Arbitration or other agency proceedings.
1.  An employee who files a complaint under Section 34A-

6-203(2) of the Act may also pursue remedies under grievance
arbitration proceedings in collective bargaining agreements.  In
addition, the complainant may concurrently resort to other
agencies for relief, such as the National Labor Relations Board.
The Administrator’s jurisdiction to entertain Section 34A-6-203
complaints, to investigate, and to determine whether
discrimination has occurred, is independent of the jurisdiction
of other agencies or bodies.  The Administrator may file action
in district court regardless of the pendency of other proceedings.

2.  However, the Administrator also recognizes the policy
favoring voluntary resolution of disputes under procedures in
collective bargaining agreements. (See, e.g., Boy’s Market, Inc.
v. Retail Clerks, 398 U.S. 235 (1970); Republic Steel Corp. v.
Maddox, 379 U.S. 650 (1965); Carey v. Westinghouse Electric
Co., 375 U.S. 261 (1964); Collier Insulated Wire, 192 NLRB
No. 150 (1971).)  By the same token, due deference should be
paid to the jurisdiction of other forums established to resolve
disputes which may also be related to Section 34A-6-203
complaints.

3.  Where a complainant is in fact pursuing remedies other
than those provided by Section 34A-6-203, postponement of the
Administrator’s determination and deferral to the results of such
proceedings may be in order. (See, Burlington Truck Lines, Inc.,
v. U.S., 371 U.S. 156 (1962).)

4.  Postponement of determination.  Postponement of
determination would be justified where the rights asserted in
other proceedings are substantially the same as rights under
Section 34A-6-203 and those proceedings are not likely to
violate the rights guaranteed by Section 34A-6-203.  The factual
issues in such proceedings must be substantially the same as
those raised by Section 34A-6-203 complaint, and the forum

hearing the matter must have the power to determine the
ultimate issue of discrimination. (See, Rios v. Reynolds Metals
Co., F. 2d (5th Cir., 1972), 41 U.S.L.W. 1049 (October 10,
1972):  Newman v. Avco Corp., 451 F. 2d 743 (6th Cir., 1971).)

5.  Deferral to outcome of other proceedings.  A
determination to defer to the outcome of other proceedings
initiated by a complainant must necessarily be made on a case-
to-case basis, after careful scrutiny of all available information.
Before deferring to the results of other proceedings, it must be
clear that those proceedings dealt adequately with all factual
issues, that the proceedings were fair, regular, and free of
procedural infirmities, and that the outcome of the proceedings
was not repugnant to the purpose and policy of the Act.  In this
regard, if such other actions initiated by a complainant are
dismissed without adjudicative hearing thereof, such dismissal
will not ordinarily be regarded as determinative of the Section
34A-6-203 complaint.

M.  Employee refusal to comply with safety rules.
Employees who refuse to comply with occupational safety

and health standards or valid safety rules implemented by the
employer in furtherance of the Act are not exercising any rights
afforded by the Act.  Disciplinary measures taken by employers
solely in response to employee refusal to comply with
appropriate safety rules and regulations, will not ordinarily be
regarded as discriminatory action prohibited by Section 34A-6-
203.  This situation should be distinguished from refusals to
work, as discussed in R614-1-10.H.

R614-1-11.  Rules of Agency Practice and Procedure
Concerning UOSH Access to Employee Medical Records.

A.  Policy.
UOSH access to employee medical records will in certain

circumstances be important to the agency’s performance of its
statutory functions.  Medical records, however, contain personal
details concerning the lives of employees.  Due to the
substantial personal privacy interests involved, UOSH authority
to gain access to personally identifiable employee medical
information will be exercised only after the agency has made a
careful determination of its need for this information, and only
with appropriate safeguards to protect individual privacy. Once
this information is obtained, UOSH examination and use of it
will be limited to only that information needed to accomplish
the purpose for access.  Personally identifiable employee
medical information will be retained by UOSH only for so long
as needed to accomplish the purpose for access, will be kept
secure while being used, and will not be disclosed to other
agencies or members of the public except in narrowly defined
circumstances.  This section establishes procedures to
implement these policies.

B.  Scope.
1.  Except as provided in paragraphs R614-1-11.B.3.

through 6. below, this rule applies to all requests by UOSH
personnel to obtain access to records in order to examine or
copy personally identifiable employee medical information,
whether or not pursuant to the access provision of R614-1-12.D.

2.  For the purposes of this rule, "personally identifiably
employee medical information" means employee medical
information accompanied by either direct identifiers (name,
address, social security number, payroll number, etc.) or by
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information which could reasonably be used in the particular
circumstances indirectly to identify specific employees (e.g.,
exact age, height, weight, race, sex, date of initial employment,
job title, etc.).

3.  This rule does not apply to UOSH access to, or the use
of, aggregate employee medical information or medical records
on individual employees which is not a personally identifiable
form.  This section does not apply to records required by R614-
1-8 to death certificates, or to employee exposure records,
including biological monitoring records defined by R614-1-3.M.
or by specific occupational safety and health standards as
exposure records.

4.  This rule does not apply where UOSH compliance
personnel conduct an examination of employee medical records
solely to verify employer compliance with the medical
surveillance record keeping requirements of an occupational
safety and health standard, or with R614-1-12.  An examination
of this nature shall be conducted on-site and, if requested, shall
be conducted under the observation of the record holder.  The
UOSH compliance personnel shall not record and take off-site
any information from medical records other than documentation
of the fact of compliance or non-compliance.

5.  This rule does not apply to agency access to, or the use
of, personally identifiable employee medical information
obtained in the course of litigation.

6.  This rule does not apply where a written directive by the
Administrator authorizes appropriately qualified personnel to
conduct limited reviews of specific medical information
mandated by an occupational safety and health standard, or of
specific biological monitoring test results.

7.  Even if not covered by the terms of this rule, all
medically related information reported in a personally
identifiable form shall be handled with appropriate discretion
and care befitting all information concerning specific
employees.  There may, for example, be personal privacy
interests involved which militate against disclosure of this kind
of information to the public.

C.  Responsible persons.
1.  UOSH Administrator.  The Administrator of the

Division of Occupational Safety and Health of the Labor
Commission shall be responsible for the overall administration
and implementation of the procedures contained in this rule,
including making final UOSH determinations concerning:

a.  Access to personally identifiable employee medical
information, and

b.  Inter-agency transfer or public disclosure of personally
identifiable employee medical information.

2.  UOSH Medical Records Officer.  The Administrator
shall designate a UOSH official with experience or training in
the evaluation, use, and privacy protection of medical records to
be the UOSH Medical Records Officer.  The UOSH Medical
Records Officer shall report directly to the Administrator on
matters concerning this section and shall be responsible for:

a.  Making recommendations to the Administrator as to the
approval or denial of written access orders.

b.  Assuring that written access orders meet the
requirements of paragraphs R614-1-11.D.2. and 3. of this rule.

c.  Responding to employee, collective bargaining agent,
and employer objections concerning written access orders.

d.  Regulating the use of direct personal identifiers.
e.  Regulating internal agency use and security of

personally identifiable employee medical information.
f.  Assuring that the results of agency analyses of

personally identifiable medical information are, where
appropriate, communicated to employees.

g.  Preparing an annual report of UOSH’s experience under
this rule.

h.  Assuring that advance notice is given of intended inter-
agency transfers or public disclosures.

3.  Principal UOSH Investigator.  The Principal UOSH
Investigator shall be the UOSH employee in each instance of
access to personally identifiable employee medical information
who is made primarily responsible for assuring that the
examination and use of this information is performed in the
manner prescribed by a written access order and the
requirements of this section.  When access is pursuant to a
written access order, the Principal UOSH Investigator shall be
professionally trained in medicine, public health, or allied fields
(epidemiology, toxicology, industrial hygiene, bio-statistics,
environmental health, etc.)

D.  Written access orders.
1.  Requirement for written access order.  Except as

provided in paragraph R614-1-11.D.4. below, each request by
a UOSH representative to examine or copy personally
identifiable employee medical information contained in a record
held by an employer or other record holder shall be made
pursuant to a written access order which has been approved by
the Administrator upon the recommendation of the UOSH
Medical Records Officer.  If deemed appropriate, a written
access order may constitute, or be accompanied by an
administrative subpoena.

2.  Approval criteria for written access order.  Before
approving a written access order, the Administrator and the
UOSH Medical Records Officer shall determine that:

a.  The medical information to be examined or copied is
relevant to a statutory purpose and there is a need to gain access
to this personally identifiable information.

b.  The personally identifiable medical information to be
examined or copied is limited to only that information needed
to accomplish the purpose for access, and

c.  The personnel authorized to review and analyze the
personally identifiable medical information are limited to those
who have a need for access and have appropriate professional
qualifications.

3.  Content of written access order.  Each written access
order shall state with reasonable particularity:

a.  The statutory purposes for which access is sought.
b.  The general description of the kind of employee medical

information that will be examined and why there is a need to
examine personally identifiable information.

c.  Whether medical information will be examined on-site,
and what type of information will be copied and removed off-
site.

d.  The name, address, and phone number of the Principal
UOSH Investigator and the names of any other authorized
persons who are expected to review and analyze the medical
information.

e.  The name, address, and phone number of the UOSH
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Medical Records Officer, and
f.  The anticipated period of time during which UOSH

expects to retain the employee medical information in a
personally identifiable form.

4.  Special situations.  Written access orders need not be
obtained to examine or copy personally identifiable employee
medical information under the following circumstances:

a.  Specific written consent.  If the specific written consent
of an employee is obtained pursuant to R614-1-12.D., and the
agency or an agency employee is listed on the authorization as
the designated representative to receive the medical information,
then a written access order need not be obtained.  Whenever
personally identifiable employee medical information is
obtained through specific written consent and taken off-site, a
Principal UOSH Investigator shall be promptly named to assure
protection of the information, and the UOSH Medical Records
Officer shall be notified of this person’s identity.  The personally
identifiable medical information obtained shall thereafter be
subject to the use and security requirements of paragraphs
R614-1-11.H.

b.  Physician consultations.  A written access order need
not be obtained where a UOSH staff or contract physician
consults with an employer’s physician concerning an
occupational safety or health issue.  In a situation of this nature,
the UOSH physician may conduct on-site evaluation of
employee medical records in consultation with the employer’s
physician, and may make necessary personal notes of his or her
findings.  No employee medical records however, shall be taken
off-site in the absence of a written access order or the specific
written consent of an employee, and no notes of personally
identifiable employee medical information made by the UOSH
physician shall leave his or her control without the permission
of the UOSH Medical Records Officer.

E.  Presentation of written access order and notice to
employees.

1.  The Principal UOSH Investigator, or someone under his
or her supervision, shall present at least two (2) copies each of
the written access order and an accompanying cover letter to the
employer prior to examining or obtaining medical information
subject to a written access order.  At least one copy of the
written access order shall not identify specific employees by
direct personal identifier.  The accompanying cover letter shall
summarize the requirements of this section and indicate that
questions or objections concerning the written access order may
be directed to the Principal UOSH Investigator or to the UOSH
Medical Records Officer.

2.  The Principal UOSH Investigator shall promptly present
a copy of the written access order (which does not identify
specific employees by direct personal identifier) and its
accompanying cover letter to each collective bargaining agent
representing employees whose medical records are subject to the
written access order.

3.  The Principal UOSH Investigator shall indicate that the
employer must promptly post a copy of the written access order
which does not identify specific employees by direct personal
identifier, as well as post its accompanying cover letter.

4.  The Principal UOSH Investigator shall discuss with any
collective bargaining agent and with the employer the
appropriateness of individual notice to employees affected by

the written access order.  Where it is agreed that individual
notice is appropriate, the Principal UOSH Investigator shall
promptly provide to the employer an adequate number of copies
of the written access order (which does not identify specific
employees by direct personal identifier) and its accompanying
cover letter to enable the employer either to individually notify
each employee or to place a copy in each employee’s medical
file.

F.  Objections concerning a written access order.  All
employees, collective bargaining agents, and employer written
objections concerning access to records pursuant to a written
access order shall be transmitted to the UOSH Medical Records
Officer.  Unless the agency decides otherwise, access to the
record shall proceed without delay notwithstanding the lodging
of an objection.  The UOSH Medical Records Officer shall
respond in writing to each employee’s and collective bargaining
agent’s written objection to UOSH access.  Where appropriate,
the UOSH Medical Records Officer may revoke a written access
order and direct that any medical information obtained by it by
returned to the original record holder or destroyed.  The
principal UOSH Investigator shall assure that such instructions
by the UOSH Medical Records Officer are promptly
implemented.

G.  Removal of direct personal identifiers.  Whenever
employees medical information obtained pursuant to a written
access order is taken off-site with direct personal identifiers
included, the Principal UOSH Investigator shall, unless
otherwise authorized by the UOSH Medical Records Officer,
promptly separate all direct personal identifiers from the
medical information, and code the medical information and the
list of direct identifiers with a unique identifying number of
each employee.  The medical information with its numerical
code shall thereafter be used and kept secured as though still in
a directly identifiable form.  The Principal UOSH Investigator
shall also hand deliver or mail the list of direct personal
identifiers with their corresponding numerical codes to the
UOSH Medical Records Officer.  The UOSH Medical Records
Officer shall thereafter limit the use and distribution of the list
of coded identifiers to those with a need to know its contents.

H.  Internal agency use of personally identifiable employee
medical information.

1.  The Principal UOSH Investigator shall in each instance
of access be primarily responsible for assuring that personally
identifiable employee medical information is used and kept
secured in accordance with this section.

2.  The Principal UOSH Investigator, the UOSH Medical
Records Officer, the Administrator, and any other authorized
person listed on a written access order may permit the
examination or use of personally identifiable employee medical
information by agency employees and contractors who have a
need for access, and appropriate qualifications for the purpose
for which they are using the information.  No UOSH employee
or contractor is authorized to examine or otherwise use
personally identifiable employee medical information unless so
permitted.

3.  Where a need exists, access to personally identifiable
employee medical information may be provided to attorneys in
the office of the State Attorney General, and to agency
contractors who are physicians or who have contractually agreed
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to abide by the requirements of this section and implementing
agency directives and instructions.

4.  UOSH employees and contractors are only authorized
to use personally identifiable employee medical information for
the purposes for which it was obtained, unless the specific
written consent of the employee is obtained as to a secondary
purpose, or the procedures of R614-1-11.D. through G. are
repeated with respect to the secondary purpose.

5.  Whenever practicable, the examination of personally
identifiable employee medical information shall be performed
on-site with a minimum of medical information taken off-site in
a personally identifiable form.

I.  Security procedures.
1.  Agency files containing personally identifiable

employee medical information shall be segregated from other
agency files.  When not in active use, files containing this
information shall be kept secured in a locked cabinet or vault.

2.  The UOSH Medical Records Officer and the Principal
UOSH Investigator shall each maintain a log of uses and
transfers of personally identifiable employee medical
information and lists of coded direct personal identifiers, except
as to necessary uses by staff under their direct personal
supervision.

3.  The photocopying or other duplication of personally
identifiable employee medical information shall be kept to the
minimum necessary to accomplish the purposes for which the
information was obtained.

4.  The protective measures established by this rule apply
to all worksheets, duplicate copies, or other agency documents
containing personally identifiable employee medical
information.

5.  Intra-agency transfers of personally identifiable
employee medical information shall be by hand delivery, United
States mail, or equally protective means.  Inter-office mailing
channels shall not be used.

J.  Retention and destruction of records.
1. Consistent with UOSH records disposition programs,

personally identifiable employee medical information and lists
of coded direct personal identifiers shall be destroyed or
returned to the original record holder when no longer needed for
the purposes for which they were obtained.

2.  Personally identifiable employee medical information
which is currently not being used actively but may be needed for
future use shall be transferred to the UOSH Medical Records
Officer.  The UOSH Medical Records Officer shall conduct an
annual review of all centrally-held information to determine
which information is no longer needed for the purposes for
which it was obtained.

K.  Results of an agency analysis using personally
identifiable employee medical information.

1.  The UOSH Medical Records Officer shall, as
appropriate, assure that the results of an agency analysis using
personally identifiable employee medical information are
communicated to the employees whose personal medical
information was used as a part of the analysis.

2.  Annual report.  The UOSH Medical Records Officer
shall on an annual basis review UOSH’s experience under this
section during the previous year, and prepare a report to the
UOSH Administrator which shall be made available to the

public.  This report shall discuss:
a.  The number of written access orders approved and a

summary of the purposes for access;
b.  The nature and disposition of employee; collective

bargaining agent, and employer written objections concerning
UOSH access to personally identifiable employee medical
information; and

c.  The nature and disposition of requests for inter-agency
transfer or public disclosure of personally identifiable employee
medical information.

L.  Inter-agency transfer and public disclosure.
1.  Personally identifiable employee medical information

shall not be transferred to another agency or office outside of
UOSH (other than to The Attorney General’s Office) or
disclosed to the public (other than to the affected employee or
the original record holder) except when required by law or when
approved by the Administrator.

2.  Except as provided in paragraph R614-1-11.L.3. below,
the Administrator shall not approve a request for an inter-agency
transfer of personally identifiable employee medical
information, which has not been consented to by the affected
employees, unless the request is by a public health agency
which:

a.  Needs the requested information in a personally
identifiable form for a substantial public health purpose;

b.  Will not use the requested information to make
individual determinations concerning affected employees which
could be to their detriment;

c.  Has regulations or established written procedures
providing protection for personally identifiable medical
information substantially equivalent to that of this section; and

d.  Satisfies an exemption to the Privacy Act to the extent
that the Privacy Act applies to the requested information (See 5
U.S.C. 552a(b); 29 CFR 70a.3).

3.  Upon the approval of the Administrator, personally
identifiable employee medical information may be transferred
to:

a.  The National Institute for Occupational Safety and
Health (NIOSH).

b.  The Department of Justice when necessary with respect
to a specific action under the federal Occupational Safety and
Health Act of 1970 and Utah Occupational Safety and Health
Act of 1973.

4.  The Administrator shall not approve a request for public
disclosure of employee medical information containing direct
personal identifiers unless there are compelling circumstances
affecting the health or safety of an individual.

5.  The Administrator shall not approve a request for public
disclosure of employee medical information which contains
information which could reasonably be used indirectly to
identify specific employees when the disclosure would
constitute a clearly unwarranted invasion of personal privacy.

6.  Except as to inter-agency transfers to NIOSH or the
State Attorney General’s Office, the UOSH Medical Records
Officer shall assure that advance notice is provided to any
collective bargaining agent representing affected employees and
to the employer on each occasion that UOSH intends to either
transfer personally identifiable employee medical information
to another agency or disclose it to a member of the public other
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than to an affected employee.  When feasible, the UOSH
Medical Records Officer shall take reasonable steps to assure
that advance notice is provided to affected employees when the
employee medical information to be released or disclosed
contains direct personal identifiers.

M.  Effective date.
This rule shall become effective on January 15, 1981.

R614-1-12.  Access to Employee Exposure and Medical
Records.

A.  Purpose.
To provide employees and their designated representatives

a right of access to relevant exposure and medical records, and
to provide representatives of the Administrator a right of access
to these records in order to fulfill responsibilities under the Utah
Occupational Safety and Health Act.  Access by employees,
their representatives, and the Administrator is necessary to yield
both direct and indirect improvements in the detection,
treatment, and prevention of occupational disease.  Each
employer is responsible for assuring compliance with this Rule,
but the activities involved in complying with the access to
medical records provisions can be carried out, on behalf of the
employer, by the physician or other health care personnel in
charge of employee medical records.  Except as expressly
provided, nothing in this Rule is intended to affect existing legal
and ethical obligations concerning the maintenance and
confidentiality of employee medical information, the duty to
disclose information to a patient/employee or any other aspect
of the medical-care relationship, or affect existing legal
obligations concerning the protection of trade secret
information.

B.  Scope.
1.  This rule applies to each general industry, maritime, and

construction employer who makes, maintains, contracts for, or
has access to employee exposure or medical records, or analyses
thereof, pertaining to employees exposed to toxic substances or
harmful physical agents.

2.  This rule applies to all employee exposure and medical
records, and analyses thereof, of employees exposed to toxic
substances or harmful physical agents, whether or not the
records are related to specific occupational safety and health
standards.

3.  This rule applies to all employee exposure and medical
records, and analyses thereof, made or maintained in any
manner, including on an in-house or contractual (e.g., fee-for-
service) basis.  Each employer shall assure that the preservation
and access requirements of this rule are complied with
regardless of the manner in which records are made or
maintained.

C.  Preservation of records.
1.  Unless a specific occupational safety and health

standard provides a different period of time, each employer shall
assure the preservation and retention of records as follows:

a.  Employee medical records.  Each employee medical
record shall be preserved and maintained for a least the duration
of employment plus thirty (30) years, except that health
insurance claims records maintained separately from the
employer’s medical program and its records need not be retained
for any specified period.

b.  Employee exposure records.  Each employee exposure
record shall be preserved and maintained for at least thirty (30)
years, except that:

(1)  Background data to environmental (workplace)
monitoring or measuring, such a laboratory reports and
worksheets, need only be retained for one (1) year so long as the
sampling results, the collection methodology (sampling plan),
a description of the analytical and mathematical methods used,
and a summary of other background data relevant to
interpretation of the results obtained, are retained for at least
thirty (30) years; and

(2)  Material safety data sheets and paragraph R614-1-
3.M.4. records concerning the identity of a substance or agent
need not be retained for any specified period as long as some
record of the identity (chemical name if known) of the substance
or agent, where it was used, and when it was used is retained for
at least thirty (30) years; and

c.  Analyses using exposure or medical records.  Each
analysis using exposure or medical records shall be preserved
and maintained for at least thirty (30) years.

2.  Nothing in this rule is intended to mandate the form,
manner, or process by which an employer preserves a record so
long as the information contained in the record is preserved and
retrievable, except that X-ray films shall be preserved in their
original state.

D.  Access to records.
1.  Whenever an employee or designated representative

requests access to a record, the employer shall assure that access
is provided in a reasonable time, place, and manner, but in no
event later than fifteen (15) days after the request for access is
made.

2.  Whenever an employee or designated representative
requests a copy of a record, the employer shall, within the
period of time previously specified, assure that either:

a.  A copy of the record is provided without cost to the
employee or representative;

b. The necessary mechanical copying facilities (e.g.,
photocopying) are made available without cost to the employee
or representative for copying the record; or

c.  The record is loaned to the employee or representative
for a reasonable time to enable a copy to be made.

3.  Whenever a record has been previously provided
without cost to an employee or designated representative, the
employer may charge reasonable, non-discriminatory
administrative costs (i.e., search and copy expenses but not
including overhead expenses) for a request by the employee or
designated representative for additional copies of the record,
except that:

a.  An employer shall not charge for an initial request for
a copy of new information that has been added to a record
which was previously provided; and

b.  An employer shall not charge for an initial request by a
recognized or certified collective bargaining agent for a copy of
an employee exposure record or an analysis using exposure or
medical records.

4.  Nothing in this rule is intended to preclude employees
and collective bargaining agents from collectively bargaining to
obtain access to information in addition to that available under
this rule.



UAC (As of July 1, 2000) Printed:  July 13, 2000 Page 140

5.  Employee and designated representative access.
a.  Employee exposure records.  Each employer shall, upon

request, assure the access of each employee and designated
representative to employee exposure records relevant to the
employee.  For the purpose of this rule exposure records
relevant to the employee consist of:

(1)  Records of the employee’s past or present exposure to
toxic substances or harmful physical agents,

(2)  Exposure records of other employees with past or
present job duties or working conditions related to or similar to
those of the employee,

(3)  Records containing exposure information concerning
the employee’s workplace or working conditions, and

(4)  Exposure records pertaining to workplaces or working
conditions to which the employee is being assigned or
transferred.

b.  Employee medical records.
(1)  Each employer shall, upon request, assure the access of

each employee to employee medical records of which the
employee is the subject, except as provided in R614-1-12.D.4.

(2)  Each employer shall, upon request, assure the access of
each designated representative to the employee medical records
of any employee who has given the designated representative
specific written consent.  R614-1-12A., Appendix A to R614-1-
12., contains a sample form which may be used to establish
specific written consent for access to employee medical records.

(3)  Whenever access to employee medical records is
requested, a physician representing the employer may
recommend that the employee or designated representative:

(a)  Consult with the physician for the purposes of
reviewing and discussing the records requested;

(b)  Accept a summary of material facts and opinions in
lieu of the records requested;, or

(c)  Accept release of the requested records only to a
physician or other designated representative.

(4)  Whenever an employee requests access to his or her
employee medical records, and a physician representing the
employer believes that direct employee access to information
contained in the records regarding a specific diagnosis of a
terminal illness or a psychiatric condition could be detrimental
to the employees health, the employer may inform the employee
that access will only be provided to a designated representative
of the employee having specific written consent, and deny the
employee’s request for direct access to this information only.
Where a designated representative with specific written consent
requests access to information so withheld, the employer shall
assure the access of the designated representative to this
information, even when it is known that the designated
representative will give the information to the employee.

(5)  Nothing in this rule precludes physician, nurse, or
other responsible health care personnel maintaining employee
medical records from deleting from requested medical records
the identity of a family member, personal friend, or fellow
employee who has provided confidential information concerning
an employee’s health status.

c.  Analysis using exposure or medical records.
(1)  Each employer shall, upon request, assure the access of

each employee and designated representative to each analysis
using exposure or medical records concerning the employee’s

working conditions or workplace.
(2)  Whenever access is requested to an analysis which

reports the contents of employee medical records by either
direct identifier (name, address, social security number, payroll
number, etc.) or by information which could reasonably be used
under the circumstances indirectly to identify specific
employees (exact age, height, weight, race, sex, date of initial
employment, job title, etc.) the employer shall assure that
personal identifiers are removed before access is provided.  If
the employer can demonstrate that removal of personal
identifiers from an analysis is not feasible, access to the
personally identifiable portions of analysis need not be
provided.

(3)  UOSH access.
(a)  Each employer shall, upon request, assure the

immediate access of representatives of the Administrator to
employee exposure and medical records and to analysis using
exposure or medical records.  Rules of agency practice and
procedure governing UOSH access to employee medical records
are contained in R614-1-8.

(b)  Whenever UOSH seeks access to personally
identifiable employee medical information by presenting to the
employer a written access order pursuant to R614-1-8, the
employer shall prominently post a copy of the written access
order and its accompanying cover letter for at least fifteen (15)
working days.

E.  Trade Secrets.
1.  Except as provided in paragraph R614-1-12.E.2.,

nothing in this rule precludes an employer from deleting from
records requested by an employee or designated representative
any trade secret data which discloses manufacturing processes,
or discloses the percentage of a chemical substance in a mixture,
as long as the employee or designated representative is notified
that information has been deleted.  Whenever deletion of trade
secret information substantially impairs evaluation of the place
where or the time when exposure to a toxic substance or harmful
physical agent occurred, the employer shall provide alternative
information which is sufficient to permit the employee to
identify where and when exposure occurred.

2.  Notwithstanding any trade secret claims, whenever
access to records is requested, the employer shall provide access
to chemical or physical agent identities including chemical
names, levels of exposure, and employee health status data
contained in the requested records.

3.  Whenever trade secret information is provided to an
employee or designated representative, the employer may
require, as a condition of access, that the employee or
designated representative agree in writing not to use the trade
secret information for the purpose of commercial gain and not
to permit misuse of the trade secret information by a competitor
or potential competitor of the employer.

F.  Employee information.
1.  Upon an employee’s first entering into employment, and

at least annually thereafter, each employer shall inform
employees exposed to toxic substances or harmful physical
agents of the following;

a.  The existence, location, and availability of any records
covered by this rule;

b.  The person responsible for maintaining and providing
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access to records; and
c.  Each employee’s right of access to these records.
2.  Each employer shall make readily available to

employees a copy of this rule and its appendices, and shall
distribute to employees any informational materials concerning
this rule which are made available to the employer by the
Administrator.

G.  Transfer of Records
1.  Whenever an employer is ceasing to do business, the

employer shall transfer all records subject to this Rule to the
successor employer.  The successor employer shall receive and
maintain these records.

2.  Whenever an employer is ceasing to do business and
there is no successor employer to receive and maintain the
records subject to this standard, the employer shall notify
affected employees of their rights of access to records at least
three (3) months prior to the cessation of the employer’s
business.

3.  Whenever an employer either is ceasing to do business
and there is no successor employer to receive and maintain the
records, or intends to dispose of any records required to be
preserved for at least thirty (30) years, the employer shall:

a.  Transfer the records to the Director of the National
Institute for Occupational Safety and Health (NIOSH) if so
required by a specific occupational safety and health standard;
or

b.  Notify the Director of NIOSH in writing of the
impending disposal of records at least three (3) months prior to
the disposal of the records.

4.  Where an employer regularly disposes of records
required to be preserved for at least thirty (30) years, the
employer may, with at least (3) months notice, notify the
Director of NIOSH on an annual basis of the records intended
to be disposed of in the coming year.

a.  Appendices.  The information contained in the
appendices to this rule is not intended, by itself, to create any
additional obligations not otherwise imposed by this rule nor
detract from any existing obligation.

H.  Effective date.  This rule shall become effective on
December 5, 1980.  All obligations of this rule commence on
the effective date except that the employer shall provide the
information required under R614-1-12.F.1.  to all current
employees within sixty (60) days after the effective date.

R614-1-12A.  Appendix A to R614-1-12 SAMPLE.
Authorization letter for the Release of Employee Medical

Record Information to Designated Representative.
I, (full name of worker/patient), hereby authorize

(individual or organization holding the medical records), to
release to (individual or organization authorized to receive the
medical information), the following medical information from
my personal medical records:  (Describe generally the
information desired to be released).

I give my permission for this medical information to be
used for the following purpose: ........, but I do not give
permission for any other use or re-disclosure of this information.

(Note---Several extra lines are provided below so that you
can place additional restrictions on this authorization letter if
you want to.  You may, however, leave these lines blank.  On

the other hand, you may want to (1) specify a particular
expiration date for this letter (if less than one year): (2) describe
medical information to be created in the future that you intend
to be covered by this authorization letter, or (3) describe
portions of the medical information in you records which you do
not intend to be released as a result of this letter.)

Full name of Employee or Legal Representative
Signature of Employee or Legal Representative
Date of Signature

R614-1-12B.  Appendix B to R614-1-12 Availability of
NIOSH Registry of Toxic Effects of Chemical Substances
(RTECS).

R614-1-12 applies to all employee exposure and medical
records, and analysis thereof, of employees exposed to toxic
substances or harmful physical agents (see R614-1-12.B.2.).
The term "toxic substance" or "harmful physical agent" is
defined by paragraph R614-1-3.FF. to encompass chemical
substances, biological agents, and physical stresses for which
there is evidence of harmful health effects.  The standard uses
the latest printed edition of the National Institute for
Occupational Safety and Health (NIOSH) Registry of Toxic
Effects of Chemical Substances (RTECS) as one of the chief
sources of information as to whether evidence of harmful health
effects exists.  If a substance is listed in the latest printed
RTECS, the standard applies to exposure and medical records
(and analysis of these records) relevant to employees exposed to
the substances.

It is appropriate to note that the final standard does not
require that employers purchase a copy of RTECS and many
employers need not consult RTECS to ascertain whether their
employee exposure or medical records are subject to the
standard.  Employers who do not currently have the latest
printed edition of the NIOSH RTECS, however, may desire to
obtain a copy.  The RTECS is issued in an annual printed
edition as mandated by Rule 20(a)(6) of the Occupational Safety
and Health Act (29 U.S.C. 669 (a)(6)).  The 1978 edition is the
most recent printed edition as of May 1, 1980.  Its Forward and
Introduction describes the RTECS as follows:

"The annual publication of a list of known toxic substances
is a NIOSH mandate under the Occupational Safety and Health
Act of 1970.  It is intended to provide basic information on the
known toxic and biological effects of chemical substances for
the use of employers, employees, physicians, industrial
hygienists, toxicologists, researchers, and, in general, anyone
concerned with the proper and safe handling of chemicals.  In
turn, this information may contribute to a better understanding
of potential occupational hazards by everyone involved and
ultimately may help to bring about a more healthful workplace
environment.

"This registry contains 142,247 listings of chemical
substances: 33,929 are names of different chemicals with their
associated toxicity data and 90,318 are synonyms.  This edition
includes approximately 7,500 new chemical compounds that did
not appear in the 1977 Registry.

"The Registry’s purposes are many, and it serves a variety
of users.  It is a single source document for basic toxicity
information and for other data, such as chemical identifiers and
information necessary for the preparation of safety directives
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and hazard evaluations for chemical substances.  The various
types of toxic effects linked to literature citations provide
researchers and occupational health scientists with an
introduction to the toxicological literature, making their own
review of the toxic hazards of a given substance easier.  By
presenting data on the lowest reported doses that produce effects
by several routes of entry in various species, the Registry
furnishes valuable information to those responsible for
preparing safety data sheets for chemical substances in the
workplace.  Chemical and production engineers can use the
Registry to identify the hazards which may be associated with
chemical intermediates in the development of final products, and
thus can more readily select substitutes or alternate processes
which may be less hazardous.

"In this edition of the Registry, the editors intend to
identify "all known toxic substances" which may exist in the
environment and to provide pertinent data on the toxic effects
from known does entering an organism by any route described.
Data may be used for the evaluation of chemical hazards in the
environment, whether they be in the workplace, recreation area,
or living quarters.

"It must be reemphasized that the entry of a substance in
the Registry does not automatically mean that it must be
avoided.  A listing does mean, however, that the substance has
the documented potential of being harmful if misused, and care
must be exercised to prevent tragic consequences."

The RTECS 1978 printed edition may be purchased for
$13.00 from the Superintendent of Documents, U.S.
Government Printing Office (GPO), Washington, D.C.  20402
(202-783-3238) (GPO Stock No. 017-033-00346-7).  The 1979
printed edition is anticipated to be issued in the summer of
1980.  Some employers may also desire to subscribe to the
quarterly update to the RTECS which is published in a
microfiche edition.  An annual subscription to the quarterly
microfiche may be purchase from the GPO for $14.00 (Order
the "Microfiche Edition. Registry of Toxic Effects of Chemical
Substances").  Both the printed edition and the microfiche
edition of RTECS are available for review at many university
and public libraries throughout the country.  The latest RTECS
editions may also be examined at OSHA Technical Data Center,
Room N2439-Rear, United States Department of Labor, 200
Constitution Avenue, N.W., Washington, D.C. 20210 (202-523-
9700), or any OSHA Regional or Area Office (See major city
telephone directories under United States Government-Labor
Department).

KEY:  safety
July 2, 1999 34A-6
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R614.  Labor Commission, Occupational Safety and Health.
R614-6.  Other Operations.
R614-6-1.  Crushing, Screening, and Grinding Equipment.

A.  Car moving, dumping, and shakeout or cleanout
operations shall be performed in a safe manner and in
compliance with R614-6-4.  Reloading shall be performed in a
safe manner.

B.  Track or truck hoppers or bins shall be covered with a
grizzly, or other suitable means shall be provided to prevent an
employee from accidentally falling into the bin, or the employee
shall wear a safety harness properly tied off.  This is also
applicable when working around or over crushers or rolls.

C.  Equipment feeding crushing, screening and grinding
facilities shall be adequately guarded and maintained in a safe
manner.

D.  Air lines, bars, hammers, and all other tools used shall
be kept in good repair at all times.  Goggles or face shields shall
be worn when lancing or barring down or when any other
activity may result in flying particles.

E.  Protective equipment such as hard hats, safety shoes,
eye protection, respiratory protection, and gloves shall be worn
when needed.  Operators shall wear clothing as needed to
reasonably cover the body.  Such clothing shall be relatively
close fitting so as to preclude loose, ragged sleeves or trouser
legs, long coat tails, neckties and other such items as may
become entangled in the machinery.

F.  Machinery guards shall be kept in place and machinery
shall not be operated following repairs until guards are in place
and secured.  Electrical gear shall have covers in place during
operation.

G.  No employees shall work on the drive mechanism, in a
chute, hopper, screen, grinder, or crusher unless same is locked
and/or tagged in compliance with Part 15.9 and the foreman is
informed of his whereabouts.

H.  Adequate work platforms and walkways shall be
provided.  All platforms, ramps, walkways, ladders, and
stairways shall be in conformance with 29 CFR 1910 Subpart D.
Crossover crushing and feeding equipment shall be provided
and the operators shall use such crossovers and not pass over
hazardous, unprotected equipment.

I.  Adequate storage for tools and supplies shall be
provided.

J.  Dunnage and other waste or scrap material shall have a
place of disposal and shall be removed so as to permit the
maintenance of an adequate housekeeping program.

K.  Throwing of materials from crushers, elevators, or
overhead platforms shall be prohibited, except when an area is
provided and barricaded to make it safe.

L.  Electrical gear on crushing, screening, and grinding
equipment shall be grounded and otherwise meet the
requirements of 29 CFR 1910 Subpart S.

M.  Dust shall be controlled at the source by adequate dust
control equipment.  Where this is not effectively accomplished,
such additional procedures as wetting down, vacuum cleaning
and other means shall be provided and used.  Approved
respiratory equipment shall be provided when dust
concentrations indicate their need.

N.  Areas under rod mills, ball mills, and other rotating
equipment shall be adequately barricaded, or fenced to prevent

persons passing under the operating mills unless such mills have
at least 10’ clearance above floor level.

O.  Employees shall not work over rotating mills, spiral or
drag classifiers or any other similar equipment unless protected
by a bridge, catwalk, crossover or other protective device.

P.  Reagents shall be used in conformance with directions
and warnings as supplied by the manufacturer or supplier.  Such
hazards as caustic or acid burns, fire, poisons, irritants, etc.,
must be recognized and the operator trained and protected to
prevent accidental or unmindful contact which may cause
injury.  The necessary protective equipment shall be supplied
and used.

Q.  Any chemicals used in connection with grinding or
milling operations shall be labeled.

R.  Before any crushing, screening, or grinding equipment
is started, the operator shall be sure all persons are clear and
machinery is released for operation.

S.  Impact breakers, jaw crushers, crushing rolls, and
similar equipment shall be protected by adequate covers, chain
curtains or other effective guards to prevent material from being
thrown out of the feed opening of the crusher.

R614-6-2.  Window Cleaning.
A.  General.
1.  It shall be the responsibility of the employer to provide

such safety devices and equipment as required by this rule.  He
shall be responsible for the proper use and maintenance of such
equipment and devices.

2.  It shall be the responsibility of the employee to wear
and employ the devices so provided as directed and to assist in
its reasonable care and maintenance.

3.  Only employees who have been adequately trained and
instructed shall be permitted to clean windows where the use of
anchors, safety harnesses, swinging scaffolds, boatswains’
chairs, tackle or other similar equipment is required.

B.  Ladders-scaffolds.
1.  Ladders shall not be used to clean windows whose top

is more than 36 feet above the floor of adjoining ground or a flat
roof or which are so placed or obstructed as to make the method
unsafe.  Built-up scaffolds are preferred over ladders.

2.  The use of ladders with hooks attached, to be hung on
or over a parapet wall or other projection, are prohibited in
window cleaning.

C.  Windows.
1.  Windows which are of such type that both the inside

and the outside of the window may be cleaned from the inside,
if over 10 feet to the top of the window on the outside must be
cleaned from the inside of the building.

2.  Windows whose top is over 36 feet above ground, floor
or flat roof, and which are of the type that cannot be cleaned
from the inside must be provided with window anchors, or shall
be cleaned only by use of swinging or built-up scaffolds or
boatswains’ chairs or other satisfactory method providing equal
safety.

3.  When window anchors are used, they shall meet the
requirements of ANSI Standard A39.1-1969 and shall be
inspected and maintained in a safe manner.  No window cleaner
shall use an anchor which he finds to be loose or insecure.

4.  When working from a suspended scaffold or
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boatswain’s chair, the employee shall wear an approved safety
harness and shall be tied off to a line supported from a separate
roof anchorage to the ground which must be separate from the
rest of the rigging.  The fall line shall be provided with an
approved automatic locking device.

D.  Equipment.
1.  Extension tools shall not be over 6 feet long.  A cleaner

using a brush or squeegee on a pole shall attach it to his person
by a wristloop, or other device to prevent dropping.  Each
extension device so used shall have a locking device to prevent
inadvertent detachment of the brush or squeegee.

2.  Brushes, buckets, squeegees, and other equipment used
by a cleaner working on a scaffold or boatswains’ chair shall be
fastened to equipment at the moment when not in actual use in
the hand of the cleaner.

3.  When cleaning windows, special care shall be used
where electrical supply lines present a hazard.

4.  Window jacks and all other platform devices fastened to
window sills for a cleaner to stand upon outside of the window
without standard harnesses and anchors are prohibited.

5.  Ropes used in windows, cleaning operations shall be
inspected before being used and shall be discarded if unsafe.

R614-6-3.  House and Building Moving.
A.  General.
1.  House movers must provide and maintain good safe

equipment.  Jacks, blocking, stringers, etc., must be of the
proper type and sufficiently strong to support the working load
and provide a reasonable factor of safety.

2.  Employees shall be properly instructed in the use of the
blocks, stringer, jacks, and other equipment, and they shall not
be permitted to work under any building or structure until it is
safely supported.

B.  Utilities and Special regulations.
1.  Buildings or structures must not be moved within six (6)

feet of any power or communication line until the following
provisions have been fully complied with:

a.  Arrangements have been made with electric and
telephone utilities to have employees present to take care of
wires which may interfere with movement of the building or
structure.

b.  Electric utility linemen are present to take care of any
electric supply wires which may interfere with movement of the
building or structure.

c.  Telephone company utility employees are present to
take care of telephone wires or cables which may interfere with
movement of the building or structure.

d.  No one except electric utility linemen shall be on top of
the building or structure while it is passing within 6 feet of
energized electric supply wires.

e.  A ridge board has been installed on the ridge of the
building or structure to assist in sliding wires over it.

2.  All state, county, city, or municipal regulations shall
also be observed.

3.  A "special transporting permit" issued by the Utah
Highway Patrol shall be obtained before buildings are moved on
the highway.

R614-6-4.  Industrial Railroads.

A.  Car handling and layout.
1.  Purpose.  These orders set up minimum standards for

industrial railroads in above-ground operations.  Where it has
been determined by the Labor Commission that, due to the
process or operation, compliance with these orders would
increase the hazards, industrial railroads need not comply
provided such substandard areas are properly posted with
warning signs, clearance distances indicated, areas barricaded,
proper instructions given to workmen or other safety devices
installed to provide maximum protection to workmen.  Nothing
herein shall be construed as preventing the movement of
material over tracks when such material is necessary in the
construction or maintenance of such tracks, nor in the
movement of special work equipment used in the construction,
maintenance or operation of the railroad, provided such
movement shall be carried on under such conditions as are
necessary to provide for the safety of all concerned.

2.  Definition.  An industrial railroad is a railway track, or
system of tracks, with necessary appurtenances thereto, owned
or controlled by an industrial concern not a common carrier,
which operations are conducted solely by one or more of such
industrial concerns.

3.  Layout.  Plant layout as it applies to the installations of
railroad tracks, trestles, high lines, loading docks, clearances,
crossing, etc., shall comply with the Manual of the American
Railway Engineering Association-Engineering Division, and
General Order No. 66 of the Public Service Commission of
Utah.

a.  Where there is a driveway storage space or passageway
under a trestle, the passageway should be protected with an
overhead shield.

b.  On trestles and other places where material is unloaded
from side of cars, footwalk can be placed at a distance and part
of the floor or walk can be arranged so that it can be lifted to
allow metal or other material to fall through.  Cable nets or
gratings should be provided to prevent employees from falling
through openings.

4.  Clearance.  Standard clearances may not give enough
protection where tracks pass doorways or corners of buildings
or other places where workers may walk directly onto tracks in
front of moving railroad equipment.  These locations must be
safeguarded with fixed railings or other means that force
employees to detour or to become otherwise alerted to the
hazard.

5.  Crossings.  Track crossings shall be reduced to a
reasonable minimum and as far as practical shall be away from
buildings or their obstructions which may impair visibility.  The
crossings inside plants shall be equipped with stop signs,
blinking light, wig-wags, gates, or other means of effective
warning or be protected by a watchman, switchman, or other
responsible person.

6.  Trestles and Highlines.
a.  Trestles shall be equipped with walks, the outer edge of

which shall be at least six (6) feet from the rail.  Where
practical, the floor of this walk shall extend to within four (4)
inches of the ends of the ties.  In no case shall the walk be less
than 20 inches wide.  Each walk shall be equipped with a
standard railing and toeboard.

b.  All dead-end tracks are to be provided with adequate



UAC (As of July 1, 2000) Printed:  July 13, 2000 Page 145

blocks.  Draw bar height is preferable.
7.  Speed limits.  Speed limits both for train and vehicular

travel inside industrial plants, shall be established and enforced.
8.  Movement of railroad cars by car movers other than

locomotives.
a.  Car moving equipment, such as continuous cable

pullers, winches, or other types of car movers shall have
adequate guards to protect the operator, should the cable break.

b.  The maximum number of cars loaded and empty, must
be established and operators instructed in these safe load limits.

c.  Hand-type car movers shall be provided with a guard to
protect the operator’s hand, should the tool slip.

d.  Pushmobiles, trucks, and any other mobile-type car
movers which are specifically intended for car moving shall
have a coupler connection to railroad car being moved except
when spotting only.

e.  Persons assigned as car riders or so-called car droppers,
must be adequately trained and shall use a safety harness and a
short lanyard attached to the car they are riding while
performing this work.  (This is not applicable to railroad
switching crews.)

9.  Reporting bad order cars.
A definite procedure must be established for reporting bad

order or damaged equipment, such as pin lifters, couplers,
dumping mechanisms, etc.

10.  Blocking of Cars.
a.  When there is danger of cars rolling or drifting and

employees are required to work on them, cars must be blocked
with adequate wheel blocks to prevent them from rolling.

b.  Where railroad cars are equipped with effective hand
brakes, they may be set up to prevent cars from moving when
employees are working on or inside of them in place of wheel
blocks.

11.  Blue Flag Procedure.  When working on tracks,
unloading or loading cars such as tank cars, gondolas, box cars,
etc., the following blue flag track target procedure must be
followed:

a.  All blue flag track targets shall be of substantial
material, not less than 12" x 15" in size, shall bear the word
STOP in letters not less than 4" in height, and shall be at least
28" and not more than 10’ above the top of the rail when placed.
The supervisor or other person in charge will determine the
distance that they are to be placed on each side of the work area.

b.  Track target shall be placed on spur tracks 10’ from the
clearance of the lead or through tracks and the switch of the spur
track locked in a closed position.

c.  Track target shall be securely clamped upright to the rail
or fastened securely to the side of the rail.

d.  At night or when weather conditions result in poor
visibility, a blue light is to be placed on the track target in the
space provided.

e.  Where permanent derails are installed, they must be
identified with the standard derail post located 8’6" from the
nearest rail.  Weeds and debris must be kept free of sign posts.

f.  Red flags and red lights may be used in emergency cases
where standard blue flag targets and blue lanterns are not
immediately available, but must be replaced as soon as possible
with the standard blue target and blue light.

g.  Train crews shall not couple into or move railroad

equipment which is protected by blue flags.
h.  Railroad equipment shall not be placed in front of blue

flags so as to obscure them without notification to and approval
of the supervisor or other person in charge of the work on the
tracks.  The supervisor in charge of the work will then replace
the flag for proper protection.

i.  The blue flags or derails are to be removed only under
the direction of the supervisor or other person in charge of the
work on the tracks.

j.  When two or more supervisors have groups of
employees working on the same tracks, each supervisor will
place his own protective lock on the blue flag derail or switch.

k.  The blue flag or derail lock must be removed promptly
when the work is completed and the tracks are ready for their
normal use.

l.  The Yardmaster or other designated person will be
notified at the start and finish of all work being performed on
lead or through tracks.

m.  When men are required to repair cars or make
mechanical adjustments in the field, the blue flag procedure
must be followed.

n.  At any time the blue flag procedure cannot be used, a
flagman or safety watchman must be provided to give protection
for employees working on equipment.

o.  Derails shall never be placed on molten metal or slag
tracks unless there is no other means of giving adequate
protection for employees or equipment.

12.  Unloading cars.
a.  Training of employees is required before they are

assigned to unload gondolas, bottom dumpers, side dumps, or
air dump-type cars.

b.  Employees are not permitted to work inside railroad
cars when they are being unloaded with a magnet.

c.  Bottom dump and side dump car mechanisms are to be
operated with tools designed for dumping and they must be in
good working condition.  At no time shall tools in poor repair
be used.  Their condition must be reported to the supervisor
immediately.

d.  At no time shall a railroad car be dumped if the
dumping mechanisms are defective which makes them unsafe to
operate.  Such defective cars will be referred to the proper
authority.

e.  When employees are required to enter covered hopper
cars or tank cars through the hatch cover opening, the hatch
cover must be fastened securely open so there is no chance of its
closing while the employee is in the car.

f.  When it is necessary for employees to enter covered
hopper cars or tank cars, safety checks must be made to
determine that there is no toxic or explosive gas or lack of
oxygen.

13.  Closed car thawing houses and heating equipment
must be so designated and constructed as to prevent
accumulations of toxic or explosive gases.

14.  Before employees or locomotives are permitted to
enter closed car thawing houses when in operation, ventilation
must be provided to insure no toxic or explosive gas or lack of
oxygen is present.

15.  Lighting-Classification Yards.  Classification yards
and other similar areas where trains are made up to or broken
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down shall conform to the specification issued by the American
Railway Engieering Association.

B.  Operations and maintenance.
1.  Trackage and controls.  Trackage, roadbed signal

systems, traffic control system, power lines should be
maintained in good condition and shall be regularly inspected.

2.  Switch throws shall be so installed as to provide
adequate clearance for switchmen.

3.  The rod extending from the bridle bar to the throw shall
be covered or the stumbling hazard shall be otherwise
minimized.

4.  Derail devices shall be installed where necessary on all
side tracks on or near junction with connection to through traffic
lines.

5.  Dead-end tracks shall have bumping blocks or the
equivalent to prevent cars from running off the end of the tracks.

6.  Where foot travel is required adjacent to switches, a
walkway shall be provided.

7.  Employees shall be prohibited from sitting on tracks or
under cars.

8.  Employees shall be prohibited from climbing over or
crawling under cars to cross tracks, unless it is in the
performance of his assigned duties.

9.  Signs and Flags.
a.  A sign reading STOP (white lettering on blue

background) must be placed on the track, or between the rails of
the track, in approach to cars which are being loaded, or
unloaded, and when the sign is displayed cars must be not
coupled to nor moved nor other cars placed so as to obstruct the
view of the sign.  Warning lights must be attached to the sign by
night.

b.  The sign will be placed and removed only by an
authorized employee.  The sign must be displayed to protect
employees loading, unloading, or working in or about cars, and
must not be removed until it is known that employees and others
are clear.

c.  When a sign reading STOP (white lettering on blue
background) is displayed, the engine must not be coupled to a
tugger, nor shall the car be moved by other means.

d.  A car placarded Explosives, Flammable Liquids,
Dangerous shall not be cut off while in motion.  No car moving
under its own momentum shall be allowed to strike any car
placarded Explosives, Flammable Liquids, or Dangerous nor
shall any such car be coupled with more force than is necessary
to complete the coupling.

e.  Loaded tank cars with any of the above placards must
not be cut off until the hand brake has been tried and found in
proper working condition.

10.  Electrical.
a.  When central traffic control exists and its operation is

interrupted or suspended or any irregular function of the system
occurs, rail movement shall not be allowed to continue until
stoppage or malfunction has been determined, and only then if
such movement can be made safely and with direct
communication with traffic control operation.

b.  All principal electrical switches shall be marked.
c.  If the track is used for the return circuit, both rails shall

be well bonded at every joint, excepting those tracks governed
by automatic block signals.

11. Riding Equipment and Coupling.
a.  Employees are cautioned not to get on or off an engine

or car which is in rapid motion.
b.  Employees must face the equipment in descending

ladders on engines and cars, whether standing or moving.
c.  Employees are forbidden to ride on draw bars.  When

movement is being made, employees must not go between
engine or ride on leading footboards of the engine in direction
of movement, except for the purpose of uncoupling car from
engine.  Standing, walking on top of, and jumping from car to
car is prohibited.

d.  If uncoupling lever fails to work, a stop shall be made
before uncoupling car.  When necessary to change the alignment
of couplers cars must be stopped, and under no circumstances
should an attempt be made to adjust couplers with foot or hand
or raise lock pin by hand, while cars are moving.

e.  If necessary to make change or repairs to couplers, the
circumstances must be understood by all employees who may,
through misunderstanding, move or cause the car to be moved;
the cars should be separated not less than one car length to
reduce possibility of injury, should they be moved by mistake.
Employees should, when possible, avoid standing directly in
line with couplers.

f.  Trainmen and enginemen must forbid employees whose
duties do not connect them with the movement, to get on and off
engines or cars, while in motion.

g.  No one except the train, engineer crew and person
authorized by management should be permitted to ride on or in
a locomotive or on a train.

h.  "Poling" or moving a car on another track with a pole
should be done only in extreme emergency and under direct
supervision.  DO NOT PUSH CAR UNTIL ALL PERSONS
ARE IN A SAFE PLACE.

i.  Rocker or "Cradle" type dumping cars shall be equipped
with an efficient positive locking device.

j.  Brakemen are not permitted to ride on or between slag
pots, or between slag pot and locomotive.

k.  Before spotting a slag pot for filling, it shall be
inspected carefully to insure that no water or wet debris is in the
bottom of the pot.

l.  Pots and ladles must not be filled so full as to cause
spillage.

m.  Before dumping slag in a new place, a member of the
crew must investigate to insure that no one will be endangered
by the hot slag.

n.  In handling railroad cars, employees must:
(1) Use standard brake clubs.
(2) Wear a safety hat.
(3) Wear snug-fitting clothes.
(4) Be required to ride the front end of all trains that are

being pushed.
(5) Get off a moving locomotive from the side, well in the

clear of the footboard.
(6) Not stand on or between the rails when mounting a

moving location.
12. Locomotives.
a.  Locomotive shall be equipped with a bell and a whistle,

both capable of giving a loud and clear warning signal.
b.  Each locomotive used, between sunset and sunrise, shall
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have two lights, one located on the front of the locomotive and
one on the rear, each of which shall enable a person in the cab
of the locomotive under the condition, including visual capacity,
to see a dark object for a distance of at least 300 feet ahead, and
in front of such headlight in yard service and 800 feet in road
service.

c.  All locomotives equipped with footboards shall be
equipped with toeboards.  The grab irons and handrails shall be
well maintained at all times.

d.  Safety latches shall be provided on electric locomotives
to hold trolley poles, current collector, or pantagraphs away
from the trolley wires.

e.  The engineer or motorman shall be made responsible for
the safe operation of the locomotive.

f.  Locomotives shall not be run over tracks where dirt or
other materials strike the footboards.

13. Car Storage.
a.  When practical, cars must be kept clear of any street or

public crossing, and at least one hundred feet from the crossing.
b.  A sufficient number of hand brakes must be set to hold

cars; if brakes are inoperative, cars must be secured otherwise.
When cars are set out on a grade, they must be coupled, if
practical, and in addition to brakes being set, wheels must be
blocked.

c.  Cars shall not be stored on tracks unless protected with
derails, when facing point switches or ascending grades toward
main track, except in emergency or on instructions of proper
authority, and in such cases cars must be properly secured.
Wheels must be blocked where necessary.

d.  When empty cars are stored on tracks adjacent to
buildings an opening of at least forty feet must be made every
five car lengths.

14. Air Brake Systems.
a.  Where air brake systems are used, the following is

applicable:
(1) Train line pressure for passenger trains is 110 pounds,

for freight and mixed trains, 90 pounds.  Should the proper
control of a freight train or mixed train make it necessary, the
use of 90 pounds brake pipe pressure is permissible.  Brake pipe
pressure for yard engines is governed by class of equipment
handled or minimum of 80 pounds.

(2) Main reservoir pressure must be maintained at least 15
pounds minimum above adjustment of the feed valve, or brake
pipe pressure.

(3) The proportion of air brakes in operation must at no
time be less than 85 percent of all the cars in a train.  On
ascending grades rear car must have operative air brakes.

(4) Train air brake system must be charged to require air
pressure, angle cocks and cut out cocks must be properly
positioned, air hose must be properly coupled and must be in
condition for service.  An examination must be made for leaks
and necessary repairs made to reduce leakage to a minimum.
Retaining valves and retaining valve pipes must be inspected
and known to be in condition for service.

(5) It must be known that the air brake equipment on
engines is in a safe and suitable condition for service.

15. Air Brake Application.
a.  Leakage from main air reservoir and related piping shall

not exceed an average of three pounds per minute in a test of

three minutes duration, made after the pressure was reduced
forty percent below maximum pressure.

b.  Brake pipe leakage must not exceed five pounds per
minute after a reduction of ten pounds has been made from
brake pipe air pressure of not less than seventy pounds.

c.  With a full service application of brakes, and with
communication to the brake cylinders closed, brakes must
remain applied not less than five minutes.

d.  Compressor governor shall be adjusted so that the high
pressure side causes the compressor to unload at 140 pounds
and the low pressure side causes the compressor to load at 130
pounds.

e.  Leakage from control air reservoir, related piping and
pneumatically operated controls shall not exceed an average of
three pounds per minute in a test of three minutes duration.

f.  Compressor or compressors must be tested for a capacity
by orifice test as often as conditions require but not less
frequently than once every six months.

g.  Every main reservoir before being put into service, and
at least once every eighteen months thereafter, shall be subjected
to hydrostatic pressure not less than 25% above the maximum
working pressure.

h.  Where a stop is made on a grade for an indefinite
period, brakes on all engines must be fully applied and
sufficient hand brakes set when necessary to hold the train and
air brakes on cars released.  When on an ascending grade, hand
brakes must be set on rear and on a descending grade, set on
head end of train.

i.  When stop is for a short period and retaining valves are
in ue, the air brakes, when necessary, may be applied and
released once every two minutes, to assist engine brakes to hold
the train.

j.  When setting cars out at intermediate points, a normal
brake application from the automatic brake valve must be made,
hand brake applied, close angle cock from locomotive, bleed air
brake system on car, block wheels of car; the air brakes on the
car will not be applied under an emergency application (big
hole).

16. Air Brake Maintenance.
a.  Before adjusting piston travel or working on the brake

rigging, brakes must be cut out by closing cut-out cock in the
branch line, all reservoirs drained and necessary precautions
taken.

b.  Air gauges must be tested at least once every six months
and whenever any irregularity is reported.  They shall be
compared with an accurate deadweight tester, or test gauge.
Gauges found inaccurate or defective must be repaired or
replaced.

c.  Distributing or control valves, brake application valves,
equalizing piston portion, feed and reducing valves, safety
valves, brake pipe vent valves, relay valves, magnet valves, dirt
collectors and filters must be cleaned, repaired and tested as
often as conditions require to properly maintain them in a safe
and suitable condition for service.

d.  On engines so equipped, hand brakes, parts and
connections must be inspected and necessary repairs made as
often as the service requires.

e.  Minimum brake cylinder piston travel must be sufficient
to provide proper brake shoe clearance when brakes are
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released.
f.  Maximum brake cylinder piston travel when engine is

standing must not exceed the following:
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g.  Foundation brake rigging, and safety supports, where
used, must be maintained in safe and suitable condition for
service.  Levers, rods, brake beams, hangers and pins must be of
ample strength and must not bind or foul in any way that will
affect proper operation of brakes.  All pins must be properly
applied and secured in place with suitable locking devices.
Brake shoes must be properly applied and kept approximately in
line with treads of wheels or other braking surfaces.

h.  No part of the foundation brake rigging and safety
supports shall be less than 2 1/2 inches above the top of the rail.

i.  Before a car is released from a shop or repair track, it
must be known that the brake pipe is securely clamped, angle
cocks in proper position with suitable clearance; valves,
reservoirs and cylinders tight on supports and supports securely
attached to car.

j.  When cars are on shop or repair tracks, hand brakes and
connections must be inspected, tested and necessary repairs
made to insure they are in a suitable condition for safe and
effective operation.

k.  Brake equipment on cars must be cleaned, repaired,
lubricated and tested as often as required to maintain it in a safe
and suitable condition for service.

R614-6-5.  Livestock Butchering and Bulk Carcass Handling.
A.  Corrals and livestock.
1.  Unloading areas are to be constructed so as not to

endanger those employees working in these areas.  They are to
be constructed with a minimum width of three (3) feet.  The area
must be lighted with sufficient illumination so that the work can
be done safely.

2.  Livestock holding pens are to be constructed of a heavy
type material, lumber or metal, that will stand extreme pressures
from livestock.  Also, all sides shall be made climbable.

3.  Floors of kill pens will be made of a material with a
texture to reduce slippage.

4.  Employees who will work with livestock are to be
physically and mentally capable to perform their duties.

5.  Before any employee is to work with livestock, he shall
be aware of the dangers of livestock handling.

6.  Electrical shocking devices (hot shots) used for moving
livestock shall be manufactured for the purpose with controlled
power output and shall be used according to the manufacturer’s
recommendations.  No direct wire shall be used for this purpose.

B.  Kill Floors.

1.  Dressing platforms shall have standard railing and
toeboards at the back side and short board or rail on the dressing
side.  The rail on the dressing side shall have sufficient
clearance above the platform for cleanup but low enough to
catch an employee in case of slippage.

2.  Employees using explosive-actuated knockers shall be
instructed in the use of the tool.

3.  Employees using pneumatic knockers shall also be
instructed in the use of the tool.

4.  Couplings on high pressure hoses shall be pinned,
chained or otherwise secured to prevent them from uncoupling
accidentally.

5.  Employees knocking cattle with the explosive-actuated
or pneumatic knockers need not be carded by the manufacturer.

6.  Explosive-actuated or pneumatic knockers, either
loaded or unloaded, shall not be pointed at workmen.

7.  Explosive-actuated knockers shall not be loaded until
just prior to intended firing.  No loaded tool shall be left
unattended.

8.  All hoist and balancers shall be equipped with safety
chains.

9.  All control switches are to be suspended and free
swinging so as to permit the operator to move completely clear
of hoist area.

10.  Safety hats shall be worn by all employees.
11.  All water and steam lines 160 degrees or more are to

be designated as such by a sign indicating hot water and hot
metal pipes shall be located or covered so as to prevent contact
with hot surfaces.

12.  Splitting area must be clear of all unauthorized
personnel before operating saw.

C.  Coolers and loading areas.
1.  All rails carrying animal carcasses shall be under a

periodic maintenance and inspection schedule.  All rail hangers,
connecting bolts and switching areas are to be checked for
tightness and wear.

2.  Freezers, coolers, and dry storage areas shall have
provisions for adequate aisles and exits.

3.  Unit coolers, heaters and refrigeration piping that is
within stacking limits must be adequately protected.  In ceiling
coil type freezers, all stacking shall be limited to avoid striking
and breaking pipes.

4.  Defrosting by heat is preferred to scraping of coils.  If
scraping is necessary, great caution must be used and provisions
for emergencies must be made.

5.  Unit coolers must be provided with adequate barriers to
prevent any product from coming in contact with either unit or
piping.  Valves, pump-out lines and the like shall be so located
at the installation so that they are not vulnerable to damage.

6.  All freezer and cooler doors shall be equipped with two-
way door openers.

7.  All dock areas are to be kept clean and free of all refuse.
8.  Empty beef trollies shall not be left hanging on any rail.
9.  All dock boards or plates shall have an under-structure

preventing them from sliding backward or forward when in
loading position.  Plates shall be provided with suitable chains,
or other fixture, on each side for safe lowering into position.

10.  Workers must be trained in safe lifting.
11.  Sanitation measures taken shall be such as to protect
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the health and well being of the employees.  A system shall be
established and maintained for waste and trash disposal so that
reasonable level of housekeeping may be maintained.  Wastes
shall not be allowed to accumulate so as to ferment or putrefy or
otherwise become unsanitary and hazardous.

12.  A sufficient level of illumination shall be supplied for
the type of work in the area.  Reference:  ANSI Standard A11.1,
Industrial Lighting.
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R614-6-6.  Motor Vehicle Transportation of Workers.
A.  General.
1.  The purpose of this Safety Code is to prescribe

minimum standards for the safe transportation of employees to
and from their places of employment as set forth in Title 34,
Chapter 36, Transportation of Workers.

2.  These rules shall apply to every motor vehicle,
including passenger automobiles and station wagons, used to
transport employees to and from their place of employment
whether or not used upon a public highway.

3.  All specifications in this code are minimum.  At any
particular operation these rules can be enhanced or made more
stringent if necessary to protect the life and safety of employees.

4.  All owners of motor vehicles used to transport workers,
or their duly appointed agents, and drivers of such vehicles shall
abide by all safety orders issued by the Labor Commission, or
by its duly authorized representative.

5.  The right of inspection and examination at any
reasonable time is reserved by the Labor Commission or its duly
designated agent.

6.  These rules shall not apply to motor carriers or to motor
vehicles owned and operated by the government of the United
States.

7.  These rules and regulations do not apply to the
transportation of agricultural workers.

B.  Drivers.
1.  Only authorized, experienced, competent, qualified and

licensed drivers, not less than 18 years of age, shall be permitted
to operate vehicles used to transport workers.  A chauffeur’s
license is not required, except as may be required by law.

2.  No employee shall be used to operate a vehicle for the
purpose of transporting workmen after such an employee has
completed twelve (12) aggregate hours of work in any period of
twenty-four (24) consecutive hours, excluding rest stops and a
meal period of not exceeding one hour.  During period of
regular shift change, this shall not preclude working two (2)
alternate eight-hour shifts with an eight-hour off period between
the two shifts.

NOTE:  A rest stop is a period of time of not less than two
(2) hours and during which time the employee is released from
all duty and responsibility.  Aggregate hours of work includes
all types and classifications of employment and shall not be
construed to apply to only those hours driving a vehicle.

3.  In lieu of responsible supervisory personnel the operator

of a vehicle shall at all times be in charge of workers and
responsible for the observance of safety rules.

4.  There shall be some signal system, or signalling device
provided for the supervisor to communicate with or signal the
driver, where the supervisor is separated from the driver.

5.  Signals adopted shall be simple and understood by both
driver and supervisor.  If a signalling device is used, it shall be
maintained in good working order.

C.  Operation of vehicles.
1.  No vehicle shall be loaded beyond its safe carry

capacity.
2.  No motor vehicle shall be driven if it is so loaded, or if

the load thereon is so distributed or so inadequately secured, as
to prevent its safe operation.

3.  No motor vehicle shall be driven when the passengers
or any object obscures the driver’s view ahead or to either side,
or interferes with the free movement of his arms or legs, or
prevents his free and ready access to his controls and emergency
equipment, or prevents the free and ready exit of any persons
from the vehicle.

4.  All vehicles transporting workers shall observe all
motor vehicle laws of this state and the cities and counties in
which the vehicle is operated.

5.  The driver of any vehicle transporting workers, before
crossing at grade any tracks of a railroad, shall stop such vehicle
not less than 10, not more than 50 feet from the nearest rail of
such track, and while so stopped shall look and listen in both
directions along such tracks for approaching trains or cars.

a.  This requirement shall not apply:
(1) To tracks where traffic control signals are in operation

and give indication to approaching vehicular traffic to proceed.
(2) To industry track crossing across which train operations

are required by law to be conducted under flat protection; or
(3) To industry track crossing within which the indicated

speed of vehicles is 20 miles per hour.
b.  Unless a train is approaching, motor vehicles carrying

workers are not required to stop at crossings where the Public
Service Commission has determined and plainly marked
exempt.

6.  Only persons authorized by management shall be
allowed to ride on vehicles.

7.  Vehicles transporting workers shall be driven
completely off the highway or road to discharge or take on
workers.  When the width of the highway or road does not allow
the observance of this rule, the vehicle shall draw to the extreme
right of the usable portion of the road before discharging or
taking on workers, provided there is 16 feet of roadway opposite
such vehicle for free passage of other vehicles.

D.  Securing of Tools, Equipment, etc.
1.  Racks, boxes, holsters, or equivalent means shall be

provided and arranged so passengers will not be endangered by
tools or equipment being transported, loaded or removed, and
tools and equipment preferably placed or arranged so they are
accessible from the outside of the vehicle.

2.  Tools and materials shall be secured in the racks and
boxes provided.

3.  When materials of any type are transported at the same
time, workers shall be protected from the hazards of materials
by adequate partitions or proper securing of loads.
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4.  A motor vehicle used to haul or transport workers must
be equipped with sides at least 42" high and shall have adequate
seating facilities.

E.  Hauling of Explosives Prohibited.
No explosives, injurious chemicals of pesticides shall be

hauled on any vehicles while they are engaged in transporting
workers.  This rule shall not prohibit the driver and the qualified
powder crew from riding in a vehicle in which explosives are
being hauled.

F.  Hauling of Gasoline, etc.
Gasoline and other low flash point liquids shall not be

hauled on vehicles transporting workers except in approved
safety containers of not more than five-gallon capacity, and
provided such containers are carried in a safe suitable location
outside the passenger compartment.  Such containers shall be
carried as far away from the passenger compartment as possible
and where they will not block exit from the vehicle and shall be
firmly secured to prevent shifting, or shall be placed in well
ventilated compartments or racks.

G.  Refueling of Vehicles.
1.  Smoking in the vicinity of vehicles being refueled is

prohibited.
2.  Refueling while motor is running or when within close

proximity to any open fires or flame is prohibited.
H.  Workers’ Duties.
1.  Workers riding in motor vehicles shall not stand while

the vehicle is in motion.  Passengers must wait for the vehicle to
come to a complete stop before boarding or leaving.

2.  Workers shall be prohibited from riding on running
boards or fenders, hoods or cab tops, or with their arms or feet
hanging out of or over the rear or side of any vehicle, or on sides
of pickups or on tail gates.

3.  When dismounting from a vehicle on a highway or road,
the workers shall wait until the vehicle has proceeded before
crossing the road unless the vehicle has stopped at its
destination.

4.  Workers wearing equipment which might injure a fellow
worker (spurs, exposed sharp tools, etc.) shall remove such
equipment before entering any vehicle in which workers are
being transported.

5.  Scuffling or horseplay while riding in any vehicle is
prohibited.

6.  Any hazardous condition or defect of a motor vehicle or
unsafe practice of driver or workers riding in vehicles used to
transport workers shall be reported to the employer, supervisor,
or driver as soon as possible by any worker having knowledge
of such conditions.

I.  Heating the Vehicle.
Any heating units provided for the comfort of workers

riding in vehicles used in their transportation shall be guarded
or insulated to prevent workers from being burned by accidental
contact.  The use of hot water radiator type heaters is
recommended.

1.  If it is necessary to use stoves for heating, such stoves
shall be securely attached to the bed of the vehicle and shall be
equipped with doors which lock securely.  Pipes and other
attachments shall be securely fastened to the stove and to the
vehicle.  Pipes shall be either of continuous length or welded or
riveted to the joints.

2.  Heating facilities shall be arranged so that smoke, fumes
or gases will not enter the vehicle.

J.  Inspection, Testing, and Repairs.
1.  All vehicles shall be kept in good repair and safe

operating condition at all times.  Vehicles with defective gears,
tires, steering equipment or brakes shall not be used to transport
workers.

2.  Inspection or testing by the driver of all parts vital to the
safe operation of vehicles, such as brakes, steering gear, tires,
lights and signalling devices, shall be made at the beginning of
each shift or each day, and as often as necessary during use.
Any condition found then or at any other time which will
prevent the safe operation of the vehicle shall be corrected
before the vehicle is used.

3.  Compartments for workers shall be kept in a clean and
sanitary condition.

R614-6-7.  Hot Metallurgical Operations.
A.  The purpose of this rule is to cover the minimum

standards and requirements for the safe operation and
maintenance of all types of facilities associated with Hot
Metallurgical Operations.  Other Safety Rules and Regulations
must be complied with when and if they apply to these
operations.  Furthermore, it is not the intent of this rule to make
specific rules to cover every hazard of an operation.  Each
operation shall be analyzed for hazards peculiar to that
operation and then Safe Operating Rules and Procedures Shall
Be Provided and Administered by Management.

B.  Provisions shall be made for on-the-job training of
personnel to insure a safe operation.

C.  Work shoes or leather boots with a minimum height of
six (6) inches shall be worn by personnel working around
molten metal or other hot process materials.  Safety shoes are
recommended.  Special protective equipment shall be provided
and worn as required.

D.  In areas where employees are exposed to toxic and
nuisance gases and dusts, adequate ventilating and collecting
systems shall be provided to insure that such toxic and nuisance
gases and dusts are maintained within the recommended
maximum allowable concentration as proposed and adopted by
the American Conference of Governmental Industrial
Hygienists.  Where this cannot be accomplished and employees
are required to work in excessive concentrations, NIOSH
approved respirators or supplied fresh air breathing equipment
shall be provided.

E.  Equipment shall be provided to test for the presence of
toxic and nuisance gases and dusts and qualified personnel will
make and evaluate such tests.

F.  Furnaces.
1.  Furnace combustion systems shall be equipped with fail

safe controls and these controls shall not be by-passed during
normal operations.  Also emergency shut-off systems for fuel
supply shall be provided if necessary.

2.  Fuel lines and control valves shall be properly identified
and accessible.

3.  To insure the safe operation of stand-by fuel systems,
operating instructions shall be posted in a conspicuous and
accessible location and employees trained in these procedures.

4.  Whenever a hazard exists while charging or feeding
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furnaces or process equipment, an adequate warning system
shall be provided and used to warn and protect personnel.

5.  In processes where water or wet material are necessary
to the normal operation of the process, they shall be used only
under carefully controlled conditions.

6.  On multiple hearth furnace operations, where it is
required to work on the furnace as a normal operating procedure
adequate working platforms shall be provided when working
hearth levels more than four (4) feet above normal roster floors.

7.  Solid decking shall be provided where a hazard exists
of free flowing hot material falling from one floor to another.

8.  Material to be charged into a furnace shall not include
items foreign to the normal process that may cause an explosion,
such as pressure vessels or closed cylinders.

9.  Adequate procedures and tools shall be provided and
compliance enforced for removal of product from furnace or
oven or while working hot process materials.  When pipe is used
as a tool, the end adjacent to the employee must be sealed.

10.  Copper matte launders shall be covered whenever
practical.

11.  Unauthorized personnel shall not stand near pots,
ladles, furnaces, etc., when molten material is being handled.
Warning systems shall be provided and sounded before a pour
is made or the material is moved.

12.  Bails and trunions on ladles and pots used to carry
molten material must be tested by nondestructive methods to
determine if any flaws exist.  The tests are to be made and
evaluated by qualified personnel on regular, scheduled periods
of not to exceed twelve (12) months and a record maintained of
each inspection.  Defective components must be removed from
service immediately.

13.  The dumping hook for pots or ladles shall not be
attached until the pot or ladle is in the specific area where it is
to be dumped.

14.  Clean-up crews assigned to work in the area of molten
metal, hot slag, hot by-products, hot calcine or similar products
shall be adequately instructed and supervised concerning
hazards of material and location.

R614-6-8.  Elevators, Escalators, Aerial Trams, Manlifts,
Workers’ Hoists, Etc.

A.  This part will cover elevators of various types,
dumbwaiters, escalators, moving walks, aerial trams and ski
lifts, manlifts, and personnel and material hoists or other
mechanical applications of a similar nature when used to
transport employees.  It will not cover conveyors used to move
material to and from storage, stacking or tiering machines, mine
hoists, elevators, or skips.

B.  Where local laws or ordinances have more strict
regulations such laws or ordinances shall apply.

C.  Elevators, escalators, and moving walks shall be
designed, installed, operated, inspected, maintained and tested
as specified in American National Standard Institute, A17.1,
which is hereby incorporated by reference.

D.  Aerial tramways and ski lifts shall meet the provisions
specified in American National Standards Institute Code B77.1
which is hereby incorporated by reference.

E.  Manlifts shall meet the provisions specified in
American National Standards Institute Safety Code A90.1 which

is hereby incorporated by reference.
F.  Material hoists and workers’ hoists shall meet the safety

provisions specified in American National Standards Institute
A10.2 and A10.4, which is hereby incorporated by reference.
For a hoist to meet the provisions to transport workers (A10.4)
it shall also meet safety provisions, out of American National
Standards Institute Safety Code A17.1 which is hereby
incorporated by reference.

G.  Material hoists which do not meet the requirements for
worker’s hoists (A10.4) must be clearly marked "NO RIDERS"
or a similar sign.  All employees are required to enforce any
restrictions against any workers riding such hoists.

H.  Before any equipment covered by this part is installed
or a major revision or remodeling begins on such equipment, the
Administrator must be advised at least one week in advance of
such installation, revision, or remodeling.

R614-6-9.  Filters and Centrifuges.
A.  Filters-General.
1.  The necessary protective equipment shall be supplied

and used, to protect employees from chemically harmful, hot or
irritating materials.

2.  Most filtration equipment is dependent on vacuum
and/or pressure operation.  Therefore, hazards produced by such
vacuum or pressure shall be recognized and precautions and
training given commensurate with such hazards.

3.  Covers, ventilating hoods, feed chutes or other auxiliary
equipment located overhead or suspended above the workers
shall be adequately secured by recognized engineering standards
and shall be inspected frequently to assure that corrosion wear
or any other factor has not deteriorated the suspension system,
making it unsafe.

4.  When hoods or covers are movable and raised
(suspended) so that workers must work under them, positive
blocking or supports sufficient to support the load must be in
place before the employee commences work under the hood or
cover.

5.  Floors, walkways, ramps, stairs, or other such
equipment shall be adequate for the work performed and they
shall have handrailings.  Where the materials handled cause
floors to become slick, anti-skid surfaces shall be provided.

6.  When it is necessary to handle heavy components (in
excess of 100 lbs) as a regular part of the operation, a hoist shall
be provided.  In some cases, depending on the lifting position of
the employee, a hoist may be necessary when the components
weigh less than 100 lbs.

7.  Any filter which is activated by pressure shall be
equipped with a pressure gauge installed so as to indicate the
pressure within the functional mechanism of the filter.

8.  All electrical gear installed in connection with filtration
must be grounded.  Switch gear should be waterproof or
installed above or away from the filtration area.  All switch gear
shall be properly identified.

9.  Sumps or other floor openings shall be protected by
covers or railings or other satisfactory barricades.

B.  Plate and Frame Filters.
1.  The filter shall be fitted for the maximum pressure

which can be delivered by the feed pump.
2.  Plates and frames shall be properly fitted and dressed so
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as to reduce leakage to a minimum.
3.  Provisions shall be established to control leakage from

squirting from the filter into the work area.  A full cover is
recommended.

4.  The handles on plates and frames shall be securely
attached.  When wooden plates and frames are used, the handles
shall be inspected and maintained so as to prevent their pulling
out while being handled.  Plates and frames with loose handles
shall not be installed when reassembling a filter.

5.  Spigots, when used, shall be adequately maintained.
6.  When the filter cake is dropped into an agitator, hopper,

extender chute, or tank, a grizzly or other effective means shall
be provided to protect the employee from getting caught or
falling into such equipment.

7.  Hydraulic closers shall be fitted for the pressure
encountered.  Adequate blocks or other satisfactory method shall
be provided so that the hydraulic pressure can be relieved during
the operating cycle of the filter.

8.  When a bar is used to tighten the filter, a hand guard or
block or other satisfactory means shall be provided on the
handle to protect the hands of the operator from being mashed
against the floor or other contact surface.

C.  Drum filters.
1.  Driving machinery shall be guarded or totally enclosed.
2.  Agitator drive arms shall be arranged or shall be

guarded so that the employee is protected at scissor or pinch
points.

3.  Air lancing of the feed bath or air agitation shall be
controlled.  Goggles or face shields shall be worn when using an
air lance.

4.  Repulper agitators shall be protected by grizzly or other
means so that hands or feet cannot come in contact with the
blades.

5.  Filters shall be maintained or a cover shall be provided
so that the blow cannot pass through holes in the blanket in such
a manner as to endanger workers.  This shall be interpreted as
meaning hazardous chemicals or hot solutions.

6.  Belt discharges shall be guarded so that the nip points
are enclosed or otherwise protected.

7.  Employees shall not enter the inside of a drum until it
is established that a safe atmosphere exists.  A fan or other
source of breathable air shall be supplied to insure an adequate
oxygen supply inside the drum.  An employee shall be available
outside the drum in case of emergency.

D.  Disc or Leaf Filters.
1.  Driving mechanisms shall be adequately guarded or

enclosed.
2.  Adequate footing shall be provided when changing

sectors, retainers or rods.
3.  The filter shall be fitted for the vacuum and pressures

encountered.
4.  Disposal of filter cake shall meet the provisions outlined

in R614-6-9.B.6.
5.  If conveyor discharge is used, the conveyors shall meet

the standards set forth in R614-5-2.
E.  Pressure filters-Horizontal and Vertical tank type.
1.  Pressure filter tanks shall be constructed under the

standards established for unfired pressure vessels.
2.  The filter shall be fitted for the pressures encountered.

3.  All seal gaskets shall be maintained so as to preclude
leakage.

4.  Closure mechanisms shall be positive so as to prevent
any possibility of the tank opening while under pressure.

5.  Hinged lever type of closures shall be so arranged that
when the handle passes center, when opening the filter, that the
operator is protected from the thrust on the handle or it is
reduced to a safe force which can be easily controlled.

6.  Individual screw type closures shall all be in place and
tightened so as to receive strain uniformly around the
circumference of the tank before the filter is placed in operation.

7.  No pressure tank type filter shall be opened until all
pressure has been relieved and is open to atmosphere.

8.  Filter media shall be cleaned in a safe manner.  Due
caution shall be exercised when using steam, hot water or
compressed air.

F.  Pan, Tray and Belt Filters.
1.  The applicable provisions for all above-mentioned

filters shall be followed.
2.  The slurry feed shall be so controlled to prevent

splashing onto the operator.
G.  Vacuum and filtrate pumps and lines.
1.  All drives shall be enclosed or guarded.
2.  Lines shall be adequately identified.
3.  When valves are installed in lines, they shall be

accessible from floors, ladders or platforms provided, or shall
have extension handles to the working area.

H.  Filter aids and reagents.
1.  Operators shall be knowledgeable concerning any

additives used and the reaction which may be hazardous.
2.  Chemicals which may be poisonous or severely ittiating

shall have such warnings posted along with procedure
concerning their use and instructions in case of hazardous
exposure.

3.  The storage and handling of any chemicals used shall be
in conformance with the Manufacturing Chemists Association
data sheet concerning the material.

4.  Steam and hot solutions or slurries shall be identified
and where practical shall have the lines insulated in areas where
employees may contact them.

I.  Centrifuges.
1.  The housing of all centrifuges shall be electrically

grounded.
2.  Operators of centrifuges shall be trained concerning the

hazards of the operation.
3.  Each centrifuge shall be equipped with an interlocking

device that will prevent the cover from being opened while the
machine is in operation or under power.

4.  When the cover is bolted, the interlock will not be
necessary, but a positive procedure of lockout and tagging shall
be enforced.

5.  Each centrifuge shall be adequately anchored and shall
be equipped with a vibration cutout device.  This must be
maintained operable at all times.  This requirement may be
waived when the centrifuge has a full-time attendant.

R614-6-10.  Food Processing.
A.  Grinders and cutters.
1.  Production rooms shall have adequate lighting
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throughout working and storage areas.
2.  Machines and equipment shall be installed and used in

the manner recommended by their manufacturer.
3.  Machine operators shall be trained in the machine

operation and especially in safety as concerns the particular
machine or process.

4.  Grinders shall be provided with suitable pushing bars.
Supervision shall see that the pushers are used and that hands
are not used to feed grinders.

5.  Every power-driven food grinder of the worm type shall
be so constructed, installed or guarded that the employee’s
fingers cannot come in contact with the worm.  Examples:

a.  Mechanical feeding.
b.  Grating or bar guards over opening arranged in such a

manner that the fingers cannot reach the worm.
c.  Distance from the feed opening to screw in excess of an

arm’s length.
d.  Restricting the size of the feed opening.
6.  Under no circumstances shall pusher be used in lieu of

a positive method of guarding)
7.  Before cleaning food grinders, choppers, or similar

powered equipment, the controls shall be locked and/or tagged
in the off position.

8.  Processing machines shall be installed at the proper
height, or platforms installed, so the operator can accomplish the
work without using stools or make-shift devices to stand on.

9.  Chopper and blender bowls shall be guarded.  When
guarding is not practical, explicit instructions and supervision
must assure that hands do not enter the bowl.

10.  Machines having a plunger, piston or fast moving press
type of operation shall be equipped with two hand controls,
remote controls, interlocking devices, etc., to prevent the
operator from being caught in the closure.

11.  Knife changing or any repairs or changes which will
permit the employee to be caught in the machinery or its driving
mechanism shall not be done until the power controls are in the
off position and/or tagged and locked.

B.  Material and arrangement.
1.  Machines shall be installed so as to give safe operation

space and adequate access.
2.  A system shall be established and maintained for waste

and trash disposal so that a reasonable level of housekeeping
may be maintained.  Wastes shall not be allowed to accumulate
so as to ferment or putrefy or otherwise become unsanitary and
hazardous.

3.  Excess material in the work places may be hazardous
and shall be avoided.

4.  Equipment shall be maintained so as to prevent metal
edges from wearing sharp, tools from wearing or otherwise
becoming hazardous, broken handles, etc.  Buckets, pans, trays,
etc., shall have a place and be in their place.  Bails and handles
on service containers shall be maintained safe.

5.  Hoses shall be selected for the type of usage involved.
Hoses shall be identified so that there is not an interchange of
cold water hose into hot water, air or steam usage.

6.  Hose couplings on air, hot water, and steam lines shall
be secured by pinning, chains, or other satisfactory methods.

7.  Hoses shall not be strung across work areas and left
unattended.  A rack, reel or other device shall be provided for

hose storage.
C.  Tools.
1.  Hand knives and other sharp tools when carried, except

in hand, shall be kept in a scabbard, case, holder or otherwise
protected from accidental contact.

2.  29 CFR 1910 Subpart S adopts the National Electrical
Code.  This includes the grounding of all machines and
electrical tools, and extension cords.  Electrical installation must
meet the provisions of these codes.

3.  All portable tools shall have suitable guards that meet
accepted codes.  Employees using portable power tools shall be
instructed and supervised in their proper use and care.

D.  Refrigeration maintenance.
1.  All mechanical personnel who are scheduled or

designated to do any work whatsoever on a refrigeration system
shall be briefed on the entire job before beginning.  The
production foreman and superintendent, safety department, and
emergency personnel shall be notified that work is to be done.

2.  Some of the basics that shall be checked before a
refrigerant system is opened are:

a.  Trace out piping.
b.  Locate branch shut off valves.
c.  Tag or lock out all switches, equipment, and valves that

may affect the job.
d.  Obtain all necessary safety equipment, and be sure that

it is in operating condition.
e.  Check to see that chemicals and gases are purged or

evacuated from the system.
f.  Note the effect of liquid and oil on pump-out operations.
g.  Confer with associated personnel on safety precautions,

safety equipment, standby safety equipment, emergency plans
and first-aid measures.

h.  Locate safety shower or deluge water supply.
i.  Establish an evacuation route.
j.  Check for location of nearest fire alarm, stretcher, and

fire extinguisher.  Know all emergency telephone numbers.
3.  Before leaving the job make necessary checks to see

that equipment is secured or safe to operate.  If the job is not
completed, post suitable warning, tag and lock controls, and
notify supervisors of subsequent shift.  Clean up all protective
equipment.

E.  Hot Processing.
1.  Deep frying and similar processes where hot shortening

or grease is handled or used must have adequate safety
procedures established.  Training in safe methods is essential
and supervision must be assured that the safe procedures and
methods are followed and that equipment used will function in
a safe manner.

2.  Hand transferring of hot grease or similar materials shall
be done with extreme care, using gloves or pads to protect
hands, and quantities not to exceed 1 U.S. gallon.  Eye
protection should be worn.  Other employees shall be excluded
from the hazard area.

3.  Ventilation hoods over frying areas shall be cleaned
sufficiently to keep them relatively grease free.  A 10 B.C. fire
extinguisher shall be available in the immediate area.

4.  Lard rendering and filtration shall be so arranged,
guarded, and protected as to prevent the workers from being
exposed to the hazards of burns.
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5.  Sanitation and housekeeping measures shall be
sufficient to protect the health and well being of the employees.
Rotted or putrefied products and diseased animal products shall
not be handled unless the employee is protected from skin
contact.  Other protection may be needed, and if so shall be
used.

R614-6-11.  Boilers and Pressure Vessels.
Boilers and pressure vessels shall meet the requirements of

Section 34A-7-102.

KEY:  machinery, work-related diseases, boilers*
December 4, 1998 34A-7-101

34A-7-102
34A-7-103
34A-7-104
34A-7-105

34A-6-201 et seq.
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R616.  Labor Commission, Safety.
R616-2.  Boiler and Pressure Vessel Rules.
R616-2-1.  Authority.

This rule is established pursuant to Title 34A, Chapter 7 for
the purpose of establishing reasonable safety standards for
boilers and pressure vessels to prevent exposure to risks by the
public and employees.

R616-2-2.  Definitions.
A.  "ASME" means the American Society of Mechanical

Engineers.
B.  "Boiler inspector" means a person who is an employee

of:
1.  The Division who is authorized to inspect boilers and

pressure vessels by having met nationally recognized standards
of competency and having received the Commission’s certificate
of competency; or

2.  An insurance company writing boiler and pressure
vessel insurance in Utah who is deputized to inspect boilers and
pressure vessels by having met nationally recognized standards
of competency, receiving the Commission’s certificate of
competency, and having paid a certification fee.

C.  "Commission" means the Labor Commission created in
Section 34A-1-103.

D.  "Division" means the Division of Safety of the Labor
Commission.

E.  "National Board" means the National Board of Boiler
and Pressure Vessel Inspectors.

F.  "Nonstandard" means a boiler or pressure vessel that
does not bear ASME and National Board stamping and
registration.

G.  "Owner/user agency" means any business organization
operating pressure vessels in this state that has a valid
owner/user certificate from the Commission authorizing self-
inspection of unfired pressure vessels by its owner/user agents,
as regulated by the Commission, and for which a fee has been
paid.

H.  "Owner/user agent" means an employee of an
owner/user agency who is authorized to inspect unfired pressure
vessels by having met nationally recognized standards of
competency, receiving the Commission’s certificate of
competency, and having paid a certification fee.

R616-2-3.  Safety Codes and Rules for Boilers and Pressure
Vessels.

The following safety codes and rules shall apply to all
boilers and pressure vessels in Utah, except those exempted
pursuant to Section 34A-7-101, and are incorporated herein by
this reference in this rule.

A.  ASME Boiler and Pressure Vessel Code (1998).
1.  Section I Rules for Construction of Power Boilers and

the 1999 Addenda, published July 1, 1999.
2.  Section IV Rules for Construction of Heating Boilers

and the 1999 Addenda, published July 1, 1999.
3.  Section VIII Rules for Construction of Pressure Vessels

and the 1999 Addenda, published July 1, 1999.
B.  Power Piping ASME B31.1 (1998) and the ASME

B31.1a-1999 Addenda, issued November 30, 1999.
C.  Controls and Safety Devices for Automatically Fired

Boilers ASME CSD-1-1998 and the ASME CSD-1a-1999
addenda, issued March 10, 2000.

D.  National Board Inspection Code ANSI/NB-23 (1998)
and the 1999 NBIC Addendum, published December 31, 1999.

E.  Standard for the Prevention of Furnace
Explosions/Implosions in Single Burner Boilers, NFPA 8501
(1997).

F.  Standard for the Prevention of Furnace
Explosions/Implosions in Multiple Burner Boilers, NFPA 8502
(1995).

G.  Recommended Administrative Boiler and Pressure
Vessel Safety Rules and Regulations NB-132 Rev. 4.

H.  Pressure Vessel Inspection Code: Maintenance
Inspection, Rating, Repair and Alteration API 510 (1997) and
the 1998 Addenda, published December 1998.

R616-2-4.  Quality Assurance for Boilers, Pressure Vessels
and Power Piping.

A.  Consistent with the requirements of the Commission
and its predecessor agency since May 1, 1978, all boilers and
pressure vessels installed on or after May 1, 1978 shall be
registered with the National Board and the data plate must
include the National Board number.

B.  Pursuant to Section 34A-7-102(2), any boiler or
pressure vessel of special design must be approved by the
Division to ensure it provides a level of safety equivalent to that
contemplated by the Boiler and Pressure Vessel Code of the
ASME.  Any such boiler or pressure vessel must thereafter be
identified by a Utah identification number provided by the
Division.

C.  All steam piping, installed after May 1, 1978, which is
external (from the boiler to the first stop valve for a single boiler
and the second stop valve in a battery of two or more boilers
having manhole openings) shall comply with Section 1 of the
ASME Boiler and Pressure Vessel Code or ASME B31.1 Power
Piping as applicable.

D.  Nonstandard boilers or pressure vessels installed in
Utah before July 1, 1999 may be allowed to continue in
operation provided the owner can prove the equivalence of its
design to the requirements of the ASME Boiler and Pressure
Vessel Code.  Nonstandard boilers or pressure vessels may not
be relocated or moved.

E.  Effective July 1, 1999, all boiler and pressure vessel
repairs or alterations must be performed by an organization
holding a valid Certificate of Authorization to use the "R" stamp
from the National Board.  Repairs to pressure relief valves shall
be performed by an organization holding a valid Certificate of
Authorization to use the "VR" stamp from the National Board.

R616-2-5.  Code Applicability.
A.  The safety codes which are applicable to a given boiler

or pressure vessel installation are the latest versions of the codes
in effect at the time the installation commenced.

B.  If a boiler or pressure vessel is replaced, this is
considered a new installation.

C.  If a boiler or pressure vessel is relocated to another
location or moved in its existing location, this is considered a
new installation.
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R616-2-6.  Variances to Code Requirements.
A.  In a case where the Division finds that the enforcement

of any code would not materially increase the safety of
employees or general public, and would work undue hardships
on the owner or user, the Division may allow the owner or user
a variance pursuant to Section 34A-7-102.  Variances must be
in writing to be effective, and can be revoked after reasonable
notice is given in writing.

B.  Persons who apply for a variance to a safety code
requirement must present the Division with the rationale as to
how their boiler or pressure vessel installation provides safety
equivalent to the safety code.

C.  No errors or omissions in these codes shall be construed
as permitting any unsafe or unsanitary condition to exist.

R616-2-7.  Boiler and Pressure Vessel Compliance Manual.
A.  The Division shall develop and issue a safety code

compliance manual for organizations and personnel involved in
the design, installation, operation and maintenance of boilers
and pressure vessels in Utah.

B.  This compliance manual shall be reviewed annually for
accuracy and shall be re-issued on a frequency not to exceed two
years.

C.  If a conflict exists between the Boiler and Pressure
Vessel compliance manual and a safety code adopted in R616-2-
3, the code requirements will take precedence.

R616-2-8.  Inspection of Boilers and Pressure Vessels.
A.  It shall be the responsibility of the Division to make

inspections of all boilers or pressure vessels operated within its
jurisdiction, when deemed necessary or appropriate.

B.  Boiler inspectors shall examine conditions in regards to
the safety of the employees, public, machinery, ventilation,
drainage, and into all other matters connected with the safety of
persons using each boiler or pressure vessel, and when
necessary give directions providing for the safety of persons in
or about the same.  The owner or user is required to freely
permit entry, inspection, examination and inquiry, and to furnish
a guide when necessary.  In the event an internal inspection of
a boiler or pressure vessel is required the owner or user shall, at
a minimum, prepare the boiler or pressure vessel by meeting the
requirements of 29 CFR Part 1910.146 "Permit Required
Confined Spaces" and 29 CFR Part 1910.147 "Control of
Hazardous Energy (Lockout/Tagout)".

C.  If the Division finds a boiler or pressure vessel
complies with the safety codes and rules, the owner or user shall
be issued a Certificate of Inspection and Permit to Operate.

D.  If the Division finds a boiler or pressure vessel is not
being operated in accordance with safety codes and rules, the
owner or user shall be notified in writing of all deficiences and
shall be directed to make specific improvements or changes as
are necessary to bring the boiler or pressure vessel into
compliance.

E. Pursuant to Sections 34A-1-104, 34A-2-301 and 34A-7-
102, if the improvements or changes to the boiler or pressure
vessel are not made within a reasonable time, the boiler or
pressure vessel is being operated unlawfully.

F.  If the owner or user refuses to allow an inspection to be
made, the boiler or pressure vessels is being operated

unlawfully.
G.  If the owner or user refuses to pay the required fee, the

boiler or pressure vessel is being operated unlawfully.
H.  If the owner or user operates a boiler or pressure vessel

unlawfully, the Commission may order the boiler or pressure
vessel operation to cease pursuant to Sections 34A-1-104 and
34A-7-103.

I.  If, in the judgment of a boiler inspector, the lives or
safety of employees or public are or may be endangered should
they remain in the danger area, the boiler inspector shall direct
that they be immediately withdrawn from the danger area, and
the boiler or pressure vessel be removed from service until
repairs have been made and the boiler or pressure vessel has
been brought into compliance.

J.  An owner/user agency may conduct self inspection of its
own unfired pressure vessels with its own employees who are
owner/user agents under procedures and frequencies established
by the Division.

R616-2-9.  Fees.
Fees to be charged as required by Section 34A-7-104 shall

be adopted by the Labor Commission and approved by the
Legislature pursuant to Section 63-38-3(2).

R616-2-10.  Notification of Installation, Revision, or Repair.
A.  Before any boiler covered by this rule is installed or

before major revision or repair, particularly welding, begins on
a boiler or pressure vessel, the Division must be advised at least
one week in advance of such installation, revision, or repair
unless emergency dictates otherwise.

B.  It is recommended that a business organization review
its plans for purchase and installation, or of revision or repair,
of a boiler or pressure vessel well in advance with the Division
to ensure meeting code requirements upon finalization.

R616-2-11.  Initial Agency Action.
Issuance or denial of a Certificate of Inspection and Permit

to Operate by the Division, and orders or directives to make
changes or improvements by the boiler inspector are informal
adjudicative actions commenced by the agency per Section 63-
46b-3.

R616-2-12.  Presiding Officer.
The boiler inspector is the presiding officer referred to in

Section 63-46b-3.  If an informal hearing is requested pursuant
to R616-2-10, the Commission shall appoint the presiding
officer for that hearing.

R616-2-13.  Request for Informal Hearing.
Within 30 days of issuance, any aggrieved person may

request an informal hearing regarding the reasonableness of a
permit issuance or denial or an order to make changes or
improvements.  The request for hearing shall contain all
information required by Sections 63-46b-3(a) and 63-46b-3(3).

R616-2-14.  Classification of Proceeding for Purpose of Utah
Administrative Procedures Act.

Any hearing held pursuant to R616-2-13 shall be informal
and pursuant to the procedural requirements of Section 63-46b-
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5 and any agency review of the order issued after the hearing
shall be per Section 63-46b-13.  An informal hearing may be
converted to a formal hearing pursuant to Section 63-46b-4(3).

KEY:  boilers*, certification, safety
June 2, 2000 34A-7-101 et seq.
Notice of Continuation February 5, 1997
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R655.  Natural Resources, Water Rights.
R655-3.  Reports of Water Right Conveyance.
R655-3-1.  Scope and Purpose.

These rules are issued pursuant to Section 73-1-10 which
provides that the state engineer shall adopt rules that specify
when a water right owner is authorized to prepare a Report of
Conveyance to the state engineer; the kinds of information
required in such reports; and the procedures for processing such
reports.

R655-3-2.  Definitions.
BENEFICIAL USE - the basis, the measure and the limit

of a water right.  It is the amount of water use allowed by the
water right expressed in terms of the purpose(s) to which the
water may be applied.  For example, in the case of irrigation, the
beneficial use is expressed as the number of acres that may be
irrigated by the water right (e.g. 40 acres).

CHANGE APPLICATION - as allowed by Section 73-3-3,
any person entitled to the use of water may make permanent or
temporary changes in the point of diversion, place of use, or
nature of use of a water right by making application upon forms
furnished by the state engineer

DIVERSION LIMIT - the total volume of water in acre feet
or the flow rate in cubic feet per second which may be diverted
as allowed by the water right to meet the needs of the beneficial
uses authorized by the water right.

DIVISION - the Utah Division of Water Rights within the
Department of Natural Resources.

PROFESSIONAL - for the purposes of this rule, a person,
as specified in Section 73-1-10, who is licensed in Utah as an
attorney, a professional engineer, a title insurance agent, or a
professional land surveyor.

REPORT OF CONVEYANCE - a report of water right
conveyance to the state engineer as required by Section 73-1-10.

R655-3-3.  When a Water Right Owner is Authorized to
Prepare a Report of Conveyance.

A water right owner may prepare a Report of Conveyance
without the certification of a professional in the situations
described below in subsections 3.2, 3.3, and 3.4.  In all other
situations, a Report of Conveyance must be prepared by or
under the direct supervision of, and certified by, a professional.

3.1  On each of the documents (deed, marriage certificate,
divorce decree, death certificate, or probate document) required
in the situations described in subsections 3.2, 3.3, and 3.4, the
name appearing on the document (the grantor in the case of a
deed) must be exactly the same as the name of the water right
owner as shown on the division’s records.  If there are
differences in the names, the discrepancy may be addressed by
attaching to the Report of Conveyance affidavits executed by the
appropriate parties asserting that the persons named are one and
the same.

3.2  Ownership changes which involve simple water rights
conveyances.

3.2.1  A deed which conveys an entire water right and
which specifically identifies the water right being conveyed by
the state engineer’s water right number (for example 43-1638).

3.2.2  A deed which conveys more than one water right and
which meets the criteria of paragraph 3.2.1 for each water right

conveyed.
3.2.3  A deed which conveys a portion of a water right and

which conforms to the following suggested Water Right Deed
format:

3.2.3.1  The deed must be clearly labeled "WATER RIGHT
DEED".

3.2.3.2  The deed must contain standard warranty deed or
quit claim deed conveyance language.

3.2.3.3  The deed must be limited to the conveyance of
water rights and must convey only one water right.

3.2.3.4  The deed must contain all of the information
necessary to clearly identify the water right conveyed.  The deed
must show the water right number.  If this interest in the water
right has been segregated from another water right, the deed
must show the currently assigned water right number.  The
water right number will be the basis for identifying the water
right, however, the deed may also show other numbers pertinent
to the water right such as a diligence claim number, an
application number, an award number from a decree, etc.

3.2.3.5  The deed must name a grantee.  (The name of the
grantee as shown on the deed will be the name used to update
the division’s records.)

3.2.3.6  The deed must show the current mailing address
for the grantee.  (This will be the address to which the division
will mail official notices regarding administrative actions on the
water right.)

3.2.3.7  The deed must describe the beneficial uses
conveyed by type and amount.  For example:

7$%/(��

����,UULJDWLRQ����������������������DFUHV
����6WRFNZDWHULQJ����������������FDWWOH�RU�HTXLYDOHQWV
����'RPHVWLF��������������������IDPLO\

�7KH�GLYLVLRQ�ZLOO�XVH�WKH�EHQHILFLDO�XVH�LQIRUPDWLRQ�WR�XSGDWH�WKH�ZDWHU
ULJKW�RZQHUVKLS����7KH�YROXPH�RI�ZDWHU�FRQYH\HG�LQ�DFUH�IHHW�RU�WKH�IORZ�UDWH
FRQYH\HG�LQ�FXELF�IHHW�SHU�VHFRQG�RU�JDOORQV�SHU�PLQXWH��LV�QRW�UHTXLUHG�RQ
WKH�GHHG���+RZHYHU��LI�LW�LV�VKRZQ�RQ�WKH�GHHG��LW�PXVW�EH�FRQVLVWHQW�ZLWK
WKH�EHQHILFLDO�XVH�V��VKRZQ�RQ�WKH�GHHG�

3.2.3.8  If there are multiple grantors and/or multiple
grantees, the deed must clearly indicate the interest conveyed
from each grantor and/or the interest acquired by each grantee.

3.2.3.9  The deed must list by number any approved or
unapproved pending change applications which are associated
with the water right.  The deed must also describe the type and
amount of beneficial use associated with each of these
applications that is being conveyed with the water right.  For
example:

7$%/(��

�����,UULJDWLRQ���������������������DFUHV
�����6WRFNZDWHULQJ��������������FDWWOH�RU�HTXLYDOHQWV
�����'RPHVWLF�������������������IDPLO\

3.2.3.10  The deed must be signed by all grantors,
notarized, and recorded in the county where the water is
diverted and in the county where the water is used.  If the water
is diverted or used in more than one county, the deed must be
recorded in each county where the water is diverted or used.

3.2.4  Reports of Conveyance prepared by water right
owners may be based on more than one deed in the chain of
deeds as long as each deed complies with the requirements of
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3.2.1, 3.2.2, or 3.2.3.
3.3  Name changes which are due to marriage or divorce
3.3.1  In the case of marriage, a water right owner’s name

may be changed from the prior or maiden name to the married
name.  The Report of Conveyance must be accompanied by a
copy of the marriage certificate.

3.3.2  In the case of divorce, a water right owner’s name
may be changed from the married name to the prior or maiden
name.  The Report of Conveyance must be accompanied by a
copy of the divorce decree.

3.3.3  To add or remove a spouse, the water right
ownership may be updated according to the procedure described
in 3.2 above.

3.4  Ownership changes which are due to the death of the
water right owner

3.4.1  When the water right is held in joint tenancy, the
ownership may be updated to remove the name of the deceased
joint tenant.  The Report of Conveyance must be accompanied
by a copy of the death certificate.

3.4.2  When the water right is not held in joint tenancy and
there is only one successor to the deceased and the probate
document clearly defines the distribution of the estate, the
ownership may be updated to the successor. The Report of
Conveyance must be accompanied by a copy of the probate
document.

R655-3-4.  Content of the Report of Conveyance.
A Report of Conveyance must have sufficient

documentation presented in a standard statement format to
demonstrate the chain of title connecting the owner as shown on
the Division’s water right records to the person currently
claiming ownership of all or a portion of the water right.  The
Report of Conveyance shall be submitted on forms provided by
the state engineer.  The information required in a Report of
Conveyance for most ownership transactions includes the
information described below and any other information deemed
necessary by the state engineer to process the report.

4.1  Information required on all Reports of Conveyance
4.1.1  The type of conveyance document.
4.1.2  The date the document was signed and the county

recorder information.
4.1.3  The grantor name(s) as it appears on the conveyance

document.
4.1.4  The grantee name(s) exactly as it appears on the

conveyance document.
4.1.5  The current mailing address of the grantee.
4.1.6  Any pending change applications or non-use

applications associated with the conveyance document.
4.1.7  Any special conditions of the conveyance document
4.1.8  Unless the Report of Conveyance is prepared by the

water right owner as allowed by R655-3-3, it must include a
certification by a professional stating that (s)he has prepared or
supervised the preparation of the Report of Conveyance, that the
report is true and accurate to the best of the preparer’s
knowledge, and that the attached documents evidence the
ownership interest of the grantee.  The certification must include
the professional’s name, profession, license number, and phone
number.  The certification also requires the name and phone
number of the grantee.

4.2  In addition to the information described in 4.1, a
Report of Conveyance which involves conveyance of only a
portion of the water right must also include the following
information:

4.2.1  The amount and type of each beneficial use that was
conveyed by this document.

4.2.2  If applicable, the amount of each type of beneficial
use associated with any pending change that was conveyed by
the documents.

4.2.3  The diversion limit conveyed as applicable (see sub
section 3.2.3.7).

4.3  The supporting information which must accompany
each Report of Conveyance include the following items:

4.3.1  Maps (if needed to establish water right
appurtenance to land or to establish the portion of the water
right conveyed by appurtenance)

4.3.2  Any explanatory narrative deemed necessary by the
certifier.

4.3.3  Any necessary affidavits
4.3.4  Copies of all conveyance documents listed on the

summary sheet.
4.3.4.1  Conveyance documents (deeds, etc.) must bear

county recorder’s stamp with all recording information
(document number, book, page, recording date, etc.).

4.3.4.2  Documents must be legible.
4.3.4.3  Documents must be arranged in chronological

order by recording date/number.

R655-3-5.  Procedures for Processing a Report of
Conveyance.

5.1  Upon receiving a Report of Conveyance and the
prescribed fee, the state engineer shall review the Report to see
that it is acceptably complete.  A Report of Conveyance is
acceptably complete if the Report includes all the information
and material required in section R655-3-4 which is necessary to
update the water right ownership records of the state engineer
to the name of the person claiming water right ownership and
which does not conflict with other water right ownership
information of record with the state engineer.

5.2  If a Report of Conveyance is acceptably complete, the
state engineer shall file the Report and update the water right
ownership records according to the Report.

5.3  If a Report of Conveyance is not acceptably complete,
the state engineer shall return the Report with an explanation of
why it is not acceptably complete.  The state engineer may not
file the Report and update the water right ownership records
unless the Report is resubmitted with the necessary information
and material.

KEY:  water right, conveyance, ownership
July 1, 2000 73-1
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R657.  Natural Resources, Wildlife Resources.
R657-27.  License Agent Procedures.
R657-27-1.  Purpose and Authority.

Under Section 23-19-15, this rule provides the application
procedures, standards, and requirements for wildlife license
agents.

R657-27-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Application" means a written request to be authorized

by the division to sell wildlife documents.
(b)  "Conditional Big Game Permit Sales Agreement"

means a supplemental agreement to the License Agent
Authorization allowing a license agent to sell big game hunting
permits that are held under a quota.

(c)  "License agent" means a person authorized by the
division to sell wildlife documents.

(d)  "License Agent Authorization" means an agreement
between the division and a license agent, allowing a license
agent to sell wildlife documents.

(e)  "Presiding officer" means the director of the division
or the director’s designee.

(f)  "Remuneration" means money that a license agent
receives for each wildlife document sold as provided in Section
23-19-15.

(g)  "Wildlife documents" means licenses, permits, tags,
Wildlife Habitat Authorizations and Heritage Certificates.

R657-27-3.  Application.
(1)  License agent applications may be obtained from the

Licensing Section in the Salt Lake Office.
(2)  License agent applications shall be accepted from any

person located within Utah or in close proximity to Utah.
(3)  Applications shall be processed within 30 days.
(4)  The applicant must:
(a)  complete and return the application to the Licensing

Section in the Salt Lake Office; and
(b)  pay a non refundable application fee.
(5)  A separate application and application fee must be

submitted for each location where wildlife documents will be
sold.

R657-27-4.  License Agent Eligibility - Reasons for
Application Denial - Term of Authorization.

(1)  The division may deny a license agent application for
any of the following reasons:

(a)  A sufficient number of license agents already exist in
the area;

(b)  The applicant does not have adequate security
including a safe or locking cabinet in which to store wildlife
documents;

(c)  The applicant has previously been authorized to sell
wildlife documents and the applicant:

(i)  failed to comply with the license agent authorization or
any provision of statute or rule governing license agents; or

(ii)  was terminated by the division as a license agent;
(d)  The applicant provided false information on the license

agent application;

(e)  The applicant has been convicted of a wildlife related
violation.

(2)  The division shall send the applicant a written notice
stating the reason for denial.

(3)  If the division approves the license agent application
a license agent authorization shall be sent to the applicant.

(4)  The license agent authorization is not effective until:
(a)  it is signed and notarized by the applicant; and
(b)  signed by the director.
(5) The license agent authorization must be returned to the

Licensing Section in the Salt Lake Office within 30 days of
being received.

(6)  Each license agent authorization shall be established
for a term of five years.

R657-27-5.  Surety Bond Requirement.
(1)  After approval, but before the license agent

authorization is executed, the division may require the applicant
to post a reasonable surety bond in an amount determined by the
division.

(2)  The division may require any existing license agent to
obtain a reasonable surety bond in an amount determined by the
division after providing the license agent with 30 days written
notice.

(3)  The division may require a reasonable increase in the
amount of the bond after providing the license agent with 30
days written notice.

(4)  The division may waive the surety bond requirement
after a person has been authorized as a license agent for a
minimum of five consecutive years and meets the following
criteria:

(a)  The license agent is located in Utah;
(b)  The license agent is under the jurisdiction of Utah;
(c)  All reports for wildlife documents have been made to

the division according to the provisions of this rule and Section
23-19-15;

(d)  The license agent has maintained the surety bond
without interruption for 5 years;

(e)  Payment to the division for all wildlife documents sold
is current;

(f)  The license agent has complied with the provisions of
the license agent authorization, the provisions of Section 23-19-
15, and this rule; and

(g)  Payment made to the division has not been returned for
non sufficient funds.

R657-27-6.  License Agent Big Game Permit Sales
Agreement.

(1)  Upon approval of license agent authorization, a license
agent may only sell any big game permits held under a quota by
entering into a Conditional Big Game Permit Sales Agreement
with the division.

(2)  The division shall, prior to May 1 annually, send a
Conditional Big Game Permit Sales Agreement form to each
authorized license agent eligible to sell wildlife documents.

(3)(a)  The license agent shall:
(i)  complete all information indicated in the agreement;

and
(ii)  sign and date the agreement.
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(b)  The license agent signature must be notarized.
(c)  The agreement must be returned by mail or hand-

delivery to any division office and must be received no later
than the date indicated under the terms on the agreement form.
Facsimiles will not be accepted.

(d)  Agreements received after the date as indicated on the
agreement form may be returned.

(4)(a)  The division may not enter into an agreement with
any license agent who was given reasonable notice of the time
period for entering into the agreement and fails to return a
complete agreement to the division.

(b)  The division may notify a license agent who has made
an error in completing the agreement form and may afford an
opportunity for correction.  However, if the division is unable to
contact the license agent within two weeks following the filing
date indicated on the agreement and correct the error, the
agreement shall be void and the license agent may not receive
authorization to sell big game permits held under a quota.

(5)  By signing the agreement, the license agent agrees to
abide by the terms of the agreement.

R657-27-7.  License Agent Obligations.
(1)  Each license agent shall:
(a)  report all wildlife document sales to the division on or

before the 10th day of each month;
(b)  remit all proceeds from wildlife document sales, minus

remuneration, to the division on or before the 10th day of each
month;

(c)  retain all money obtained from wildlife document sales
separate from the private funds of the license agent except
remuneration;

(d)  keep wildlife documents out of the public view during
business hours;

(e)  keep wildlife documents in a safe or locked cabinet
after business hours;

(f)  display all signs and distribute proclamations provided
by the division;

(g)  have all sales clerks and management staff available for
sales training; and

(h)  maintain a License Agent Manual provided by the
division and make it available to the license agent’s staff.

R657-27-8.  Lost or Stolen Wildlife Documents.
(1)  The license agent shall act as bailee for purposes of

safeguarding all wildlife documents issued to the agent by the
division.

(2)(a)  The license agent shall remit full payment to the
division for any wildlife documents lost, stolen, or unaccounted
for unless otherwise relieved for good cause by the director.

(b)  Payments made to the division for any wildlife
documents that are lost or unaccounted for may be refunded if
the wildlife documents are returned to the Licensing Section in
the Salt Lake office by June 30 of the current fiscal year.

R657-27-9.  Audits.
(1)  License agents are subject to an audit without prior

notification anytime during normal business hours to assess
financial and procedural compliance with statute, rule, and the
terms of the license agent authorization.

(2)  The division shall provide a written report to the
license agent of any finding of noncompliance within five days
of the completion of the audit.

R657-27-10.  Checks Returned for Non-sufficient Funds.
(1)  The division may require a license agent to remit

payment for wildlife documents in the form of a cashiers check
or money order if any check from a license agent is returned to
the division for non sufficient funds.

(2)  The presiding officer may revoke a license agent
authorization pursuant to Section 63-46b-20 if payment is not
made to the division within five business days after the license
agent receives written notification of the returned check.

R657-27-11.  Change of Business Ownership.
(1)  License agent authorizations are nontransferable.
(2)  The license agent shall notify the division of any

anticipated change of ownership of the license agent’s business
at least 30 days prior to the change of ownership.

(3)  Prior to change of ownership the license agent shall:
(a)  remit payment for all wildlife documents sold minus

remuneration; and
(b)  return all unsold wildlife documents to the division.

R657-27-12.  Revocation of License Agent Authorization.
(1)  The presiding officer may revoke a license agent

authorization pursuant to Chapter 46b, Title 63, Utah
Administrative Procedures Act, if the presiding officer
determines that the agent or the agent’s employee violated:

(a)  the terms of the license agent authorization;
(b)  the terms of the Big Game Permit Sales Agreement;
(c)  any provision of Title 23, Wildlife Resources Code; or
(d)  any rule promulgated under Title 23, Wildlife

Resources Code.
(2)  The presiding officer may hold a hearing to determine

matters relating to the license agent revocation if the license
agent makes a written request for a hearing within 10 days after
the notice of agency action is issued.

R657-27-13.  Termination of Authorization by the License
Agent.

(1)  A license agent may terminate a license agent
authorization by submitting a written request to the Licensing
Section in the Salt Lake Office.

(2)  Any request for termination shall state the requested
date of termination.

(3)  On or before the effective date of termination the
license agent shall:

(a)  discontinue selling wildlife documents;
(b)  return all unsold wildlife documents to the division;

and
(c)  return to the division any signs, proclamations or other

information provided by the division.
(4)  On or before the 10th day of the month following the

date of termination the license agent shall remit payment for all
wildlife documents minus remuneration to the division.

R657-27-14.  Reapplying for a License Agent Authorization.
(1)  The division may not renew a license agent
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authorization.
(2)  At the end of the five-year term of authorization to sell

wildlife documents, a license agent may reapply for a license
agent authorization by following the application procedures
prescribed in this rule.

R657-27-15.  Violation.
(1)  It is unlawful for a license agent to sell:
(a)  any wildlife documents in violation of the License

Agent Authorization; or
(b)  any big game permits in violation of the Big Game

Permit Sales Agreement.

KEY:  licensing, wildlife, wildlife law, rules and procedures
June 8, 2000 23-19-15
Notice of Continuation April 11, 1997
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R708.  Public Safety, Driver License.
R708-32.  Uninsured Motorist Database.
R708-32-1.  Purpose.

The purpose of this rule is to define the procedures which
will be used to administer the provisions of the "database" and
the information and format in which it will be available.

R708-32-2.  Authority.
This rule is promulgated in accordance with the Uninsured

Motorist Database Program ("database") as required by Section
41-12a-803(7).

R708-32-3.  Definitions.
(1)  "Uninsured Motorist" means a driver who operates a

vehicle in violation of the provisions of Title 41, Chapter 12a.
(2)  "Database" means the Uninsured Motorist

Identification Database created as per Section 41-12a-803.
(3)  The terms "division" and "program" are as defined in

Section 41-12a-802.

R708-32-4.  Access.
(1)  In accordance with Section 41-12a-803, insurance

"status" information will be provided only to authorized
personnel of federal, state and local governmental agencies who
have access through dispatchers to the Driver License and
Motor Vehicle Division’s computer information screens (1027
and 1028).

(2)  Authorized personnel seeking information from this
database will be limited to receiving the following responses:

(a)  YES = Strong indication of mandatory insurance in
force;

(b)  NO = Strong indication mandatory insurance is not in
force;

(c)  EXEMPT = Vehicle is exempt from mandatory auto
insurance, such as farm vehicles;

(d)  NOT FOUND = Vehicle not part of insurance
database; and

(e)  NOT AVAILABLE = Communications with computer
interrupted.

(3)  Access to additional information other than "YES",
"NO", "EXEMPT", "NOT FOUND," or "NOT AVAILABLE",
shall be limited to the following persons who shall sign a
Certificate of Understanding:

(a)  Financial Responsibility Section Manager and
employees;

(b)  Driver License Division Director, Deputy Director, and
Bureau Chiefs; and

(c)  Other employees authorized by the Driver License
Division Director, Deputy Director or Bureau Chiefs.

(4)  Additional information, if available, may include:
(a)  the vehicle owner’s name and address;
(b)  date of birth;
(c)  driver license number;
(d)  license plate number;
(e)  vehicle identification number;
(f)  insurance company name;
(g)  policy number; and
(h)  issue and expiration dates of the owner’s vehicle

insurance policy.

KEY:  uninsured motorist database
April 16, 1996 41-12a-803(7)
Notice of Continuation June 1, 2000
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R728.  Public Safety, Peace Officer Standards and Training.
R728-205.  Council Resolution of Public Safety Retirement
Eligibility.
R728-205-1.  Authority.

The authority for this rule is authorized under UCA
Sections 49-4-203(3)(b) and 49-4a-203(5)(b).

R728-205-2.  Purpose.
To describe the process by which the Council will

determine eligibility for participation in the public safety
retirement system.

R728-205-3.  Eligibility.
A.  The following shall be the minimum requirements

established for eligibility of employment positions into the
public safety retirement system:

1.  the employment position requires full-time employment
with the employing unit;

2.  the employment position requires the employee to serve
in a position that may place the employee at risk to life and
personal safety;

3.  the employment position requires peace officer
certification and training in the peace officer, correctional
officer, or special function officer designations defined under
UCA Section 77-1a-1(3), 77-1a-2(3), or 77-1a-4(3);

4.  the employment position’s primary duties shall consist
of the duties defined under UCA Section 77-1a-1, 77-1a-2, or
77-1a-4.

R728-205-4.  Procedures.
A.  The Council shall establish a subcommittee to review

all disputes between the retirement office and an employing unit
or employee regarding public safety retirement eligibility.

B.  The subcommittee shall only review employment
positions eligible for public safety retirement.

C.  The subcommittee shall review disputed employment
positions within a reasonable period of time after receipt of
notice of the dispute.

D.  Within 30 days of receipt of the notice of dispute, the
subcommittee shall give written notification to the concerned
parties that it is considering the dispute, including notice of the
opportunity to submit written briefs to the subcommittee within
thirty days of said notice.  Either party may request a hearing
before the subcommittee within 30 days of the issuance of said
notice.  If both parties fail to request a hearing, the
subcommittee will decide the issue, and make it’s
recommendation based on the written briefs.

E.  The recommendation of the subcommittee shall be
made in writing and copies of the order shall be mailed to the
concerned parties.

F.  All parties in the dispute shall have an opportunity to
request a review of the subcommittee’s recommendation before
the Council.

1.  Requests for review shall be submitted in writing to the
director of the division within 15 days from the date of issuance
of the subcommittee’s recommendation.

2.  Requests for review shall contain all issues and evidence
which the party wishes to present before the Council, and a copy
thereof shall be sent to all other parties.  The party seeking the

review shall provide to all transcripts, documents and briefs to
the Council within 30 days after filing the notice requesting
review.  No party shall be permitted oral argument before the
Council unless a request for oral argument is filed with the
Council within the same 30 day period.  If oral argument is
requested, the parties shall be permitted 20 minutes each to
present oral argument on their respective positions.

3.  Upon receipt of the subcommittee’s recommendation
and/or a request for review, the director shall notify the Council
and schedule a hearing for the next available Council meeting.

4.  A majority of those Council members considering the
recommendation shall be required to adopt said
recommendation.

5.  The Council shall render a written decision within a
reasonable period of time, and the director shall issue a formal
written notice thereof to all concerned parties.  The director’s
written notice shall constitute final agency action.

G.  All proceedings under this rule shall be informal as set
forth in UCA Section 63-46b-4, and shall be conducted
pursuant to the procedures set forth in UCA Section 63-46b-5.

KEY:  retirement, peace officer*
April 15, 1997 49-4-203
Notice of Continuation June 28, 2000 49-4a-203
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R746.  Public Service Commission, Administration.
R746-343.  Rule for Deaf, Severely Hearing or Speech
Impaired Person.
R746-343-1.  Purpose and Authority.

This rule is to establish a program as required in Section
54-8b-10 which will provide telecommunication devices to
certified deaf, or severely hearing or speech impaired persons,
who qualify under certain conditions, and to provide a dual relay
system using third party intervention to connect deaf or severely
hearing or speech impaired persons with normal hearing persons
by way of telecommunication devices.

R746-343-2.  Definitions.
A.  Definitions
1.  "Applicant" is a person applying for a

Telecommunication Device for the Deaf, signal device, or other
communication device.

2.  "Audiologist" is a person who has a Master’s or
Doctoral degree in Audiology, is licensed in Audiology in Utah,
and holds the Certificate of Clinic Competence in Audiology
from the American Speech/Language/Hearing Association, or its
equivalent.

3.  "Deaf" is a hearing loss that requires the use of a TDD
to communicate effectively on the telephone.

4.  "Provider" is a service provider who agrees to be, if
determined by the Public Service Commission, the administrator
of the program or a portion of the program.

5.  "Distribution center" is a facility authorized by the
provider to distribute TDDs and signal devices, personal
communicators, or other devices required by a recipient to
communicate effectively on the telephone.

6.  "Dual relay system" is the provision of voice and
teletype communication between users of TDDs and other
parties.

7.  "Otolaryngologist" is a licensed physician specializing
in ear, nose and throat medicine.

8.  "Recipient" is a person who receives a TDD, signal
device, personal communicator, or other device to communicate
effectively on the telephone.

9.  "Speech language pathologist" is a person who has a
Master’s or Doctoral degree in Speech Language Pathology in
Utah, and holds the Certificate of Clinical Competence in
Speech/Language Pathology from the American Speech
Language Hearing Association, or its equivalent.

10.  "Severely hearing impaired" is a hearing loss that
requires use of TDD to communicate effectively on the
telephone.

11.  "Severely Speech Impaired" is a speech handicap, or
disorder, that renders speech on an ordinary telephone
unintelligible.

12.  "Signal device" is a mechanical device that alerts a
deaf, deaf-blind, or severely hearing impaired person of an
incoming telephone call.

13.  "Telecommunications Device for the Deaf, or TDD, is
an electrical device for use with a telephone that utilizes a key
board.  It may also have an acoustic coupler, display screen or
braille display to transmit and receive messages.

14.  "Telephone relay center" is a facility administered by
the provider to provide dual relay service.

15.  "Commission" is the Utah Public Service Commission.

R746-343-3.  Eligibility Requirements.
A.  An applicant is eligible if he is deaf, severely hearing

impaired, or severely speech impaired and is eligible for
assistance under a low income public assistance program
administered by the Department of Human Services.  The
impairment must be established by the certification on an
application form by a person who is permitted to practice
medicine in Utah, an audiologist, otolaryngologist,
speech/language pathologist, or qualified personnel within a
state agency.  The applicant must provide evidence that they are
currently eligible, though it is not necessary that they be
participating, for public assistance under one of the following
programs:

1.  Aid to Families with Dependent Children;
2.  Emergency Work Program;
3.  Food Stamps;
4.  General Assistance;
5.  Home Energy Assistance Target Program;
6.  Medical Assistance;
7.  Refugee Assistance; or
8.  Supplemental Security Income.
C.  The provider may require additional documentation to

determine applicant’s eligibility.
D.  During the training session required in Section R746-

343-8, Training, the applicant must demonstrate an ability to
send and receive messages with a TDD or other appropriate
devices.

R746-343-4.  Approval of an Application.
A.  Approved Application--
1.  When an original application has been approved, the

provider shall inform the applicant in writing of:
a.  when the original application has been approved;
b.  the location of the distribution center or designated

place where the applicant may receive a TDD;
c.  the date and time of the training session as required in

Section R746-343-8.
2.  When the request for a replacement TDD, signal device,

or other device has been approved, the provider or the
distribution center shall inform the recipient of the procedure for
obtaining a replacement device.

B.  Denied Applications--If an original application or
replacement request is denied, the provider shall inform the
applicant in writing of the reasons for the denial and of
applicable procedures for appeal.  Denial notices shall be sent
by certified mail with return receipt.  The notice shall be
accompanied by instructions on the review process.

R746-343-5.  Review by the Provider.
A.  An applicant or recipient whose request for an original

or replacement device has been denied may request that the
provider review the decision.

B.  The request for review shall be in writing and shall
specify the basis for review and must be received by the
provider within 30 days of the receipt of the notice of denial.

C.  Within ten days of receiving the request for review, the
provider shall inform the applicant or recipient in writing of the
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disposition of the request.

R746-343-6.  Review by the Commission.
A.  Within 20 days of the notice of denial from the provider

for review, the applicant or recipient may request in writing a
hearing by the Commission.  The request shall specify the
reasons for challenging the decision.

R746-343-7.  Distribution Process.
A.  Distribution Centers shall:
1.  Upon notice from the provider, distribute TDDs, signal

devices, or other specified devices, to persons determined
eligible under Section R746-343-3, Eligibility Requirements,
and who reside in Utah;

2.  Require each recipient or legal guardian to sign an
agreement, Condition of Acceptance, form supplied by the
provider;

3.  Forward completed application forms and agreement
forms to the provider;

4.  Inform the provider of those applicants who fail to
report for training and receipt of devices.

B.  The provider shall implement a program to facilitate
distribution of devices and provide training as required.

C.  Neither the distribution center nor the provider shall be
responsible for providing replacement paper for devices, the
payment of the recipient’s monthly telephone bill, purchase or
lease cost of recipient’s telephone, or the cost of replacement
light bulbs for signal devices.

R746-343-8.  Training.
A.  The provider shall be responsible for seeing that

training is provided to each recipient and legal guardian, or
significant other, in accordance with guidelines established by
the provider.

R746-343-9.  Replacement Devices.
A.  The distribution center shall provide devices to persons

determined by the provider to be eligible under Sections R746-
343-3, Eligibility Requirements, and R746-343-8, Training,
accept devices that need repair, and deliver devices returned by
recipients to a repair center designated by the provider.

R746-343-10.  Ownership and Liability.
A.  TDDs, signal devices, and other devices provided by

this program are the property of the state.
B.  A recipient or guardian shall return a TDD, signal

device, or other device, to the provider or distribution center
when the recipient no longer intends to reside in Utah, is no
longer qualified for the program, does not need the device, or
has been notified by the provider to return the device.

C.  Other than normal usage, recipients are liable for
damage to or loss of a device issued under conditions of
acceptance.

R746-343-11.  Out of State Use.
No person shall remove a TDD, signal device, or other

device from the state for a period longer than 90 days without
written permission of the provider.

R746-343-12.  Dual Relay Service--Telephone Relay Center.
A.  A telephone relay center shall provide dual relay

service seven days a week, 24 hours a day, including holidays.
B.  A telephone relay center shall hire operators with

specialized communication skills who shall be salaried
employees.

C.  A telephone relay center shall require the operators to
relay each message accurately, except as otherwise specifically
provided in Section R746-343-14, Criminal Activity.

R746-343-13.  Confidentiality and Privacy Requirements.
A.  Except as otherwise specifically provided in Section

R746-343-14, Criminal Activity, a telephone relay center shall
protect the privacy of persons to whom relay services are
provided and shall require each operator to maintain the
confidentiality of each telephone message.

B.  The confidentiality and privacy of persons to whom
relay services are provided will be protected by means of the
following:

1.  The relay center shall not maintain any form of
permanent copies of messages relayed by their operators or
allow the content of telephone messages relayed by their
operators to be communicated to non-staff members.

2.  Persons using the relay system shall not be required to
provide identifying information until the party they are calling
is on line, and shall only be required to identify themselves to
the extent necessary to fulfill the purpose of their call.

3.  Relay operators shall not leave messages with third
parties unless instructed to do so by the person making the call.

4.  Persons using the relay system may file complaints
about the relay service to the telephone relay center or the
provider, who shall review each complaint.

R746-343-14.  Criminal Activity.
A.  Relay operators shall not knowingly transmit telephone

messages that are made in furtherance of a criminal activity as
defined by Utah or federal law.

B.  The confidentiality and privacy requirements of Section
R746-343-13, Confidentiality and Privacy Requirements, do not
apply to telephone conversations made in furtherance of a
criminal activity as defined by Utah or federal law.

R746-343-15.  Surcharge.
A.  The surcharge will be placed on access lines as

determined by the count of main stations or its equivalent.
B.  The surcharge established by the Commission in

accordance with Subsection 54-8b-10(4) is $.10.
C.  Subject to Subsection R746-343-15(D), the telephone

surcharge will be collected by each local exchange company
providing basic service in Utah and submitted, less
administrative cost, to the Public Service Commission on a
quarterly basis.

D.  The provider will submit its budget for annual review
by the Public Service Commission.

E.  The telephone surcharge need not be collected by a
local exchange company if the amount collected would be less
than the actual administrative costs of that collection.  In that
case, the local exchange company shall submit to the
Commission, in lieu of the revenue from the surcharge



UAC (As of July 1, 2000) Printed:  July 13, 2000 Page 167

collection, a breakdown of the anticipated costs and the
expected revenue from the collection showing that the costs
exceed the revenue.

KEY:  AFDC, physically handicapped, rates,
telecommunications
July 1, 2000 54-8b-10
Notice of Continuation December 17, 1997
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R765.  Regents (Board of), Administration.
R765-605.  Utah Centennial Opportunity Program for
Education.
R765-605-1.  Purpose.

To provide Board of Regents ("the Board") policy and
procedures for implementing the Utah Centennial Opportunity
Program for Education ("UCOPE," or "program"), UCA 53B-
13a, enacted in H.B. 64 by the 1996 General Session of the Utah
Legislature, as amended in 1997 and 1998.

R765-605-2.  References.
2.1.  Utah Code.  Title 53B, Utah System of Higher

Education, Chapter 8, Section 102.
2.2.  Utah Code.  Title 53B, Utah System of Higher

Education, Chapter 13a.
2.3.  State Board of Regents Policy R512, Determination

of Resident Status.

R765-605-3.  Effective Date.
These policies and procedures are effective July 2, 1998.

R765-605-4.  Policy.
4.1.  Program Description - UCOPE is a State supplement

to increasingly inadequate grant and work assistance from
Federal Government student financial aid programs.  In UCA
53B-13a-103(1), the Legislature finds "that the general welfare
and well-being of the state are directly related to the educational
levels and skills of the citizens of the state, and that limited
financial aid for students with demonstrated financial need to
help finance costs of attendance at Utah postsecondary
institutions is a necessary component for ensuring access to
postsecondary education and training as the state enters its
second century of statehood".  Program funds may be used for
either grants or work-study awards to students with
demonstrated financial need, with no more than 3.0% of funds
allocated to an eligible institution permitted to be used for
administrative costs.  These are the only purposes for which
program funds may be used.

4.2.  Award Year - The award year for UCOPE is the
twelve-month period designated by an eligible institution,
coinciding approximately with the state fiscal year beginning
July 1 and ending June 30.  An institution may choose to have
its Summer enrollment period as either the first or the final
enrollment period of the award year for UCOPE purposes.

4.3.  Institutions Eligible to Participate - Eligible
institutions include the nine institutions of the Utah System of
Higher Education, the five Utah Applied Technology Centers,
and a Utah private nonprofit postsecondary institution which is
accredited by a regional accrediting organization recognized by
the Board.  These are the only institutions eligible to participate.
For purposes of this section, the Board recognizes the Northwest
Association of Schools and Colleges.  Utah private nonprofit
postsecondary institutions accredited by the Northwest
Association of Schools and Colleges are Brigham Young
University, Westminster College and LDS Business College.

4.4.  Students Eligible to Participate - To be eligible for
grant or work-study assistance from UCOPE funds, a student
must:

4.4.1.  Be a resident student of the State of Utah under

UCA 53B-8-102 and Board Policy R512.  For purposes of this
section, in addition to the qualification methods set forth in
Policy R512, an institution may recognize a student as a resident
student of the State of Utah if the student graduated from a Utah
high school within 12 months of enrolling in the institution.

4.4.2.  Be unconditionally admitted and currently enrolled
in an eligible institution on at least a half-time basis as defined
in Federal regulations applicable to Title IV of the Higher
Education Act, in a post-high school program of at least nine
months duration, leading to an Associate or Bachelor’s degree,
or to a diploma or certificate in an applied technology or other
occupational specialty.  This does not include unmatriculated
students or students enrolled in postbaccalaureate programs or
in remedial or developmental programs to prepare for
admittance to a degree, diploma, or occupational certificate
program.

4.4.3.  Be maintaining satisfactory progress, as defined by
the institution, toward the degree, diploma, or certificate
objective in which enrolled.

4.4.4.  Meet all requirements of general eligibility for
Federal Higher Education Act Part IV Student Financial Aid
Programs, as defined in applicable U. S. Department of
Education Regulations and the current edition of the
Department of Education Student Aid Handbook.

4.4.5.  Have a demonstrated need for financial assistance
based on the defined Cost of Attendance for the applicable
student category at the institution and the expected family
contribution as determined by the Federal need analysis process
for Higher Education Act Title IV student financial assistance
programs.

4.5.  Program Administrator - The program administrator
for UCOPE is the Associate Commissioner for Student
Financial Aid, or a person designated in a formal delegation of
authority by the Associate Commissioner, under executive
direction of the Commissioner of Higher Education.

4.6.  Determination of Funds Available for The Program -
Funds available for UCOPE allotments to institutions may come
from specifically earmarked state appropriations, from the
statewide student financial aid line item appropriation to the
Board, or from other sources such as private contributions.
Amounts available for allotment each year are determined as
follows:

4.6.1.  Consistent with the original purposes of the
Statewide Student Financial Aid line item appropriation to the
Board, funds appropriated in the line item are applied in the
following priority order:

4.6.1.1.  First priority is given to matching funds for Utah
System of Higher Education institutional awards from the
Federal Government for campus-based Federal Perkins Loan
Program capital contributions, Federal Supplemental
Educational Opportunities Grant Program funds, and partial
matching for the Federal College Work Study Program.

4.6.1.2.  Second priority is given to providing the required
state match for allocations of State Student Incentive Grant
Program funds to the State of Utah.

4.6.1.3.  All remaining funds are used for UCOPE.
4.6.2.  All funds appropriated by specific legislation, or in

a specific line item for UCOPE, and any funds from other
sources contributed for UCOPE, are added together with funds
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available for UCOPE pursuant to subsection 605.9.1, to
determine the total amount available for the program.

4.7.  Allotment of Program Funds To Institutions.
4.7.1.  The chief executive officer or chief student services

officer of an eligible institution wishing to participate in
UCOPE is required to submit to the program administrator a
letter of intent to participate by the 15th of May preceding the
beginning of the fiscal year (July 1 through June 30), and to
include in the letter of intent a certification, subject to audit, of:
(a) the total dollar amount of Federal Pell Grant funds awarded
in the most recent completed award year to all students at the
institution; and (b) the total dollar amount of Pell Grant funds
awarded specifically to students at the institution who were
resident students of the state of Utah under UCA 53B-8-102 and
Board Policy R512.

4.7.2.  Failure to submit its letter of intent with the required
Pell Grant information by the specified date constitutes an
automatic decision by an eligible institution not to participate in
the program for the specific fiscal year.

4.7.3.  An eligible institution which submits a qualifying
letter of intent by the specified date for a specific fiscal year is
a participating institution for that fiscal year.

4.7.4.  Allotment of program funds to participating
institutions is in the same proportion as the amount of Federal
Pell Grant funds received by each participating institution for
resident undergraduate students bears to the total of such funds
received for such students in the most recently completed award
year by all participating institutions.

4.7.5.  The program administrator sends official
notification of its allotment, together with a program
participation agreement, and blank copies of the format for
institutional UCOPE reports to be submitted within 30 days of
the end of the applicable fiscal year, to the chief executive
officer of each participating institution, by the 20th of May
preceding the fiscal year.

4.8.  Annual Institutional Participation Agreements - To
receive UCOPE funds for an award year, a participating
institution is required to submit a participation agreement,
signed by the chief executive officer, accepting the funds and
agreeing to the following terms and conditions:

4.8.1.  Use of Program Funds Received by the Institution
4.8.1.1.  The institution may at its discretion place up to,

but in no case more than, 3.0% of the total amount of program
funds allotted to it for the award year in a budget for student
financial aid administrative expenses of the institution, and will
expend all funds so budgeted before the end of the state fiscal
year for which allotted.

4.8.1.2(a).  For the 1996-97 award year and award years
after 1999-2000, if the institution’s allotment for the fiscal year
is $100,000 or more, the institution will place at least 30% of
the total amount of program funds allotted to it for the award
year in a budget to be used only for payment of work-study
stipends to eligible students, for employment during the award
year either in jobs provided under Federal Work-Study Program
(FWSP) regulations or in jobs provided in accordance with
UCOPE Work-Study Program (UWSP) policies (Section 4.9
herein).  For award years 1996-97 through 1999-2000, if the
institution’s allotment for the fiscal year is $50,000 or more, the
institution will place at least 50% of the total amount of program

funds allotted to it in a budget to be used only for payment of
work-study stipends to eligible students, for employment during
the award year either in jobs provided under FWSP regulations
or in jobs provided in accordance with Section 605.12.

4.8.1.2(b).  For any award year, the institution may, at its
option use all of its allotted UCOPE funds for FWSP or UCOPE
work study awards.

4.8.2.1(c).  Work-study payments from the institution’s
UCOPE work-study budget, for jobs under either FWSP
regulations or UWSP policies, will be counted as UCOPE
awards for purposes of subsection 4.8.2.3.

4.8.1.3.  All work- study jobs provided using UCOPE
funds from the budget pursuant to this subsection, including
those established under FWSP regulations, will be identified to
the recipient as UCOPE work-study awards.  No portion of the
institution’s UCOPE allotment may be used as institutional
match for Federal Work-Study Program allocations.

4.8.1.4.  The institution will place the total remainder of
program funds allotted to it for the award year, after amounts
budgeted pursuant to subsections 11.1.1 and 11.1.2, in a budget
to be used only for payment of UCOPE grants to eligible
students during and for periods of enrollment within the award
year.  Grants awarded from this budget will be identified to the
recipient as Utah Centennial Opportunity Program Grants.

4.8.2.  Determination of Awards to Eligible Students
4.8.2.1.  Student Cost of Attendance budgets will be

established by the institution, in accordance with Federal
regulations applicable to student financial aid programs under
Title IV of the Higher Education Act as amended, for specific
student categories authorized in the Federal regulations, and
providing for the total of costs payable to the institution plus
other direct educational expenses, transportation and living
expenses.

4.8.2.2.  UCOPE work-study or grant amounts will be
awarded based on financial aid information and cost of
attendance budgets at the time the awards are determined, with
first priority given to eligible students who qualify for Federal
Pell Grant assistance.

4.8.2.3.  The total amount of any UCOPE grant award to
an eligible student in an award year will not exceed $5,000, and
the minimum UCOPE grant and/or work-study award to an
eligible student will be $300, except that:

4.8.2.3(a).  the minimum amount may be the amount of
funds remaining in the institution’s allotment for the award year
in the case of the last eligible student receiving a UCOPE grant
award for the year; and

4.8.2.3(b).  An eligible student whose period of enrollment
is less than the normally-expected period of enrollment within
the award year (such as two semesters, three quarters, nine
months, or 900 clock hours) will be awarded a minimum or
maximum grant amount in proportion to the portion of the
normally-expected period of enrollment represented by the
quarter(s), semester(s) or other defined term for which the
student is enrolled.

4.8.2.4.  UCOPE Grants and work-study stipends will be
awarded and packaged on an annual award year basis.  Grants
will be paid one quarter or semester at a time (or in thirds, if
applicable to some other enrollment basis such as total months
or total clock hours), contingent upon the student’s maintaining
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satisfactory progress as defined by the institution in published
policies or rules.  Work-study wages will be paid regularly as
earned, provided the student is continuing to make satisfactory
progress.

4.8.2.5.  All awards under the program will be made
without regard to an applicant’s race, creed, color, religion,
ancestry, or age.

4.8.2.6.  Students receiving financial aid under the program
will be required to agree in writing to use the funds received for
expenses covered in the student’s cost of attendance budget.

4.8.2.6(a).  The student’s signature on the Free Application
for Federal Student Aid satisfies this requirement.

4.8.2.6(b).  If the institution determines, after opportunity
for a hearing on appeal according to established institutional
procedures, that a student used UCOPE grant or work-study
funds for other purposes, the institution will disqualify the
student from UCOPE eligibility beginning with the quarter,
semester, or other defined enrollment period after the one in
which the determination is made.

4.8.2.7.  In no case will the institution initially award
program grants or work-study stipends or both in amounts
which, with Federal Stafford, Ford, and/or Perkins Loans and
other financial aid from any source, both need and merit-based,
and with expected family contributions, exceed the cost of
attendance for the student at the institution for the award year.

4.8.2.8.  If, after the student’s aid has been packaged and
awarded, the student later receives other financial assistance (for
example, merit or program-based scholarship aid) or the
student’s cost of attendance budget changes, resulting in a later
overaward of more than $500, the institution will appropriately
reduce the amount of financial aid disbursed to the student so
that the total does not exceed the cost of attendance.

4.8.3.  Unit-Record Information - The institution agrees to
cooperate with the program administrator and the Commissioner
of Higher Education in development of a unit-record data base
on student financial aid and related demographic information, to
be used for:  (a) research into the effects of student financial aid
on students’ access to and participation in postsecondary
education and training; and (b) planning and modifying the
design of the program.

4.8.4.  Notification and Reports - The institution will
inform the program administrator immediately if it determines
it will not be able to utilize all program funds allotted to it for an
award year, and will submit an annual report within 30 days
after completion of the award year, providing information on
individual awards and such other program-relevant information
as the board may reasonably require.

4.8.5.  Records Retention and Cooperation in Program
Reviews - The institution will cooperate with the program
administrator in providing records and information requested for
any scheduled audits or program reviews, and will maintain
records substantiating its compliance with all terms of the
participation agreement for three years after the end of the award
year, or until a program review has been completed and any
exceptions raised in the review have been resolved, whichever
occurs first.  If at the end of the three year retention period, an
audit or program review exception is pending resolution, the
institution will retain records for the award year involved until
the exception has been resolved.

4.8.6.  Dissemination of Employment Opportunity
Information - The institution will cooperate with the program
administrator in disseminating to its students periodic
information provided by the board, regarding employment
opportunities determined from marketplace surveys.

4.9.  UCOPE Work-Study Program Guidelines - If an
institution elects to utilize its UCOPE Work-Study funds for the
Utah Work-Study Program (UWSP) instead of in accordance
with Federal Work-Study (FWSP) regulations, the following
guidelines apply.

4.9.1.  The institution may establish designated UWSP
institutional jobs on campus or in other institutional operating
sites, and administer such jobs in accordance with the following
conditions.

4.9.1.1.  The job must be supplemental to, and not
displace, any regularly-established job held by a greater-than-
half-time institutional employee in the three months
immediately prior to establishment of the UWSP institutional
job.

4.9.1.2.  The hourly wage for the UWSP institutional job
must be no less than the current Federal minimum wage, and no
more than the hourly wage paid to regular employees of the
institution in equivalent positions in the institution’s personnel
system, unless the hourly wage of equivalent positions is less
than the current Federal minimum wage.

4.9.1.3.  The institution may pay up to one hundred percent
of the hourly wage for the institutional job from its UCOPE
work-study budget established pursuant to subsection 4.9.1,
provided the total wages paid to a student for the job from
UCOPE and any other institutional funds do not exceed the
amount of the award to the student for the award year.

4.9.2.  The institution may establish designated UWSP
school assistant jobs for volunteer tutors, mentors, or teacher
assistants, to work with educationally disadvantaged and high
risk school pupils, by contract with individual schools or school
districts, and administer such jobs in accordance with the
following conditions.

4.9.2.1.  The hourly wage for the UWSP school assistant
job must be no less than the current Federal minimum wage, and
no more than the hourly wage paid to regular employees of the
school or school district in equivalent positions in its personnel
system, unless the hourly wage of equivalent positions is less
than the current Federal minimum wage.

4.9.2.2.  The institution may pay up to one hundred percent
of the hourly wage for the job from its UCOPE work-study
budget established pursuant to subsection 4.9.2 , provided the
total wages paid to a student for the job from any source do not
exceed the amount of the award to the student for the award
year.

4.9.3.  The institution may establish designated UWSP
community service jobs with volunteer community service
organizations certified by the program administrator on advice
of the Utah Commission on Volunteers, and administer such
jobs in accordance with the following conditions.

4.9.3.1.  The hourly wage for the UWSP community
service job must be no less than the current Federal minimum
wage, and no more than the hourly wage paid to regular
employees of the organization in equivalent positions in its
personnel system, unless the hourly wage of equivalent
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positions is less than the current Federal minimum wage.
4.9.3.2.  The institution may pay up to one hundred percent

of the hourly wage for the job from its UCOPE work-study
budget established pursuant to subsection 4.9.3, provided the
total wages paid to a student for the position from any source do
not exceed the amount of the award to the student for the award
year.

4.9.4.  The institution may establish designated UWSP
matching jobs by contract with government agencies, private
businesses, or non-profit corporations, and administer such jobs
in accordance with the following conditions.

4.9.4.1.  The matching job may not involve any religious or
partisan political activities, or be with an organization whose
primary purpose is religious or political.

4.9.4.2.  The matching job must be supplemental to, and
not displace, any regularly-established job held by a greater-
than-half-time employee in the government agency, private
business, or non-profit corporation in the three months
immediately prior to establishment of the UWSP matching job.

4.9.4.3.  The hourly wage for the UWSP matching job must
be no less than the current Federal minimum wage, and no more
than the hourly wage paid to regular employees of the
organization in equivalent positions in its personnel system,
unless the hourly wage of equivalent positions is less than the
current Federal minimum wage.

4.9.4.4.  The institution may pay up to fifty percent of the
hourly wage for the job from its UCOPE work-study budget
established pursuant to subsection 4.9.4, provided the total
wages (including the employer-paid portion) paid to the student
do not exceed the amount of the award to the student for the
award year.

4.9.5.  Institutions are strongly encouraged to place
students, when possible, in UWSP jobs which have a
relationship to the student’s field of study or training.

4.9.6.  If an institution employs students in work-study jobs
or other institutional jobs cumulatively over time to a point at
which the institution is required to pay employee benefits other
than the direct job wages for a UCOPE-funded work-study job,
the institution is required to pay the costs of any such required
employee benefits from institutional funds other than UCOPE-
allotted funds.

KEY:  financial aid, higher education
June 15, 2000 53B-8-102

53B-13a
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R765.  Regents (Board of), Administration.
R765-685.  Utah Educational Savings Plan Trust.
R765-685-1.  Purpose.

To provide rules for the administration and operation of the
Utah Educational Savings Plan Trust established by Title 53B,
Chapter 8a, of the Utah Code Annotated 1953.

R765-685-2.  References.
2.1.  Title 53B, Chapter 8a, Utah Code Annotated 1953
2.2.  Title 67, Chapter 16, Utah Code Annotated 1953
2.3.  Utah Administrative Code, R614-2.  Investment of

Funds of Member Institutions of the State System of Higher
Education.

R765-685-3.  Definitions.
Many terms used in this rule are defined in Section 53B-8a-

102.  In addition, the following terms are defined by this rule.
3.1.  The term "academic period" shall mean one semester

or one quarter or an equivalent period for a vocational technical
institution.

3.2.  The word "account" shall denote the account in the
program fund established and maintained under the trust for a
beneficiary.

3.3.  The term "account balance" shall mean the fair market
value of an account as of the accounting date.

3.4.  The term "accounting date" shall mean the date, not
later than the last business day of each quarter as determined by
the program administrator.

3.5.  The term "administrative fee or charge" shall mean a
fee charged by the trust authorized by 53B-8a-103(k), consisting
of the following:  (i) an enrollment fee of up to $75 for initial
enrollment in the trust charged to participants selecting
investment options 2, 3, or 4 (but not charged to participants
selecting option 1), which may be waived if the participant
selects direct deposit or annual payment of contributions; (ii) an
annual account maintenance fee payable to the administrative
fund, deducted from the account assets held under the
participation agreements of participants selecting investment
options 2, 3, or 4 (but not deducted from the account assets of
participants selecting option 1), not to exceed $50 annually; (iii)
a daily charge deducted from the assets of participants selecting
investment options 2, 3, or 4 in the program fund at a rate
equivalent to an annual effective rate of not more than 0.50%
,no more than 0.25% of which shall be payable to the
administrative fund, and no more than 0.25% of which shall be
payable to the investment advisor for the trust; or (iv) the fee
charged by the trust on cancellation specified in Section 8.2.2.
and required by federal law.

3.6.  The term "dependent person" shall mean a person who
is unable to meet all of the criteria listed in subsection 3.8 of this
rule.

3.7.  The term "domicile" shall mean a person’s true, fixed
and permanent home.  It is the place where the person intends to
remain, and to which the person expects to return without
intending to establish a new domicile elsewhere.

3.8.  The term "independent person" shall mean a person
who meets all of the following criteria.  An independent person
is one:

3.8.1.  whose parent has not claimed such person as a

dependent on federal or state income tax returns for the tax year
preceding the date of a request to establish a vested participation
agreement;

3.8.2.  who demonstrates no financial dependence upon
parent(s); and

3.8.3.  whose parents’ income is not taken into account by
any private or governmental agency furnishing educational
financial assistance to the person, including scholarships, loans,
and other assistance.

3.9.  "Investment options" shall mean the four investment
options available for selection by a participant at the time of
enrollment.  Investment risk under the four options ranges from
conservative to most aggressive.  There are no guarantees
regarding moneys invested under any option, either as to
earnings or as to return of principal.  The value of each
participant account depends on the performance of the
investments selected by the trust.  Each participant assumes the
investment risks associated with the investment option selected.
Once an investment option is selected, a participant may not
change to another investment option unless authorized by the
Internal Revenue Service or Treasury as being in compliance
with Section 529 of the Internal Revenue Code. Under Option
1, the most conservative, all contributions are invested in the
pooled Public Treasurer’s Investment Fund (safe and short-
term).  Under Options 2 and 3, the account portfolio mix will be
automatically adjusted according to a beneficiary’s age.  When
the child is ten or more years away from college age, the
portfolio is heavily invested in equity mutual funds for growth
of capital.  As a child nears college age, the portfolio gradually
shifts emphasis to bond and short-term funds to potentially
preserve capital that will be readily available for college
expenses.  Under Option 4, the most aggressive, the account
portfolio will be totally invested in equity mutual funds (stocks)
for potential equity growth.

3.10.  "Notice to Delay Trust Benefits" shall mean the form
which a participant submits to the program administrator of the
trust to delay benefits under a participation agreement.

3.11.  "Notice to Adjust Payments" shall mean the form
which a participant submits to the program administrator of the
trust to change the payment amount or payment schedule of the
participation agreement.

3.12.  "Request to Substitute Beneficiary" shall mean the
form which a participant submits to the program administrator
of the trust to request the substitution of a beneficiary.

3.13.  "Notice to Terminate Agreement" shall mean the
form which a participant submits to the program administrator
of the trust to terminate a participation agreement under the
trust.

3.14.  "Notice to Use Trust Benefits" shall mean the form
which a participant submits to the program administrator of the
trust to notify the trust of the date benefits are to begin and level
of benefits to be paid.

3.15.  The term "parent" shall mean one of the following:
3.15.1.  A person’s father or mother; or
3.15.2.  A court-appointed legal guardian.  The term

"parent" shall not apply if the guardianship has been established
primarily for the purpose of conferring the status of resident on
a person.

3.16.  The word "payments" shall denote the money paid
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by the participant to the trust under the participation agreement.
3.17.  The term "public treasurer" shall mean the Assistant

Commissioner for Student Loan Finance who has the
responsibility for the safekeeping and investment of all trust
funds.

3.18.  The term "qualified proprietary school approved by
the board" shall mean a proprietary school which is fully
accredited by a regional accrediting association or commission,
the Accrediting Commission for Career Schools and Colleges of
Technology, or the Accrediting Council for Independent
Colleges and Schools, for which the student loan cohort default
rate most recently published by the U.S. Department of
Education is less than 20 percent, and which has not been placed
on a reimbursement basis for financial aid programs by the U.S.
Department of Education or under any limitation, suspension, or
termination action or letter of credit requirement from the U.S.
Department of Education or a guaranty agency under the Federal
Family Education Loan Program.

R765-685-4.  Participant Eligibility.
Purpose - Section 53B-8a-106 provides that the trust may

enter into participation agreements with participants to
effectuate the purposes, objectives and provisions of the trust.
This rule establishes the eligibility criteria for a participant.

4.1.  Participant Eligibility - A participant may be a
resident of any state.

4.2.  Participation Agreement - A participant shall execute
a participation agreement with the program administrator that
specifies the terms and conditions under which the participant
shall participate in the trust.

4.3.  Valid Social Security Number - A participant shall, on
signing a participation agreement, provide the program
administrator with his or her valid social security number.

R765-685-5.  Beneficiary Eligibility.
Purpose - Section 53B-8a-106 provides that a beneficiary

of a participation agreement must be designated from date of
birth through age 18 for the participant to receive Utah income
tax benefits.  This rule establishes the eligibility criteria for a
beneficiary.

5.1.  Beneficiary Eligibility - A beneficiary may be a
resident of any state and may be any age.  However, for a
participant to subtract allowable investments from federal
taxable income on a Utah income tax return, on the day the
participation agreement is executed, the beneficiary must be
younger than 19 years of age.

5.2.  Proof of Age - A participant shall, on signing a
participation agreement, provide the program administrator with
proof of the beneficiary’s age, in the form of a birth certificate or
such other form as the program administrator may require.

5.3.  Valid Social Security Number - A participant shall, on
signing a participation agreement, provide the program
administrator a valid social security number of the beneficiary.

R765-685-6.  Payments and Payment Schedules.
Purpose - Section 53B-8a-106 states that participant

agreements shall require participants to agree to invest a specific
amount of money in the trust for a specific period of time for the
benefit of a specific beneficiary, not to exceed an amount

determined by the board and not to exceed total estimated
higher education costs as determined by the board.  This rule
provides for implementation of this provision.

6.1.  Payment Schedule - A participant must specify a
schedule for making payments according to a participation
agreement.  Acceptable payment schedules are, 1) weekly, 2) bi-
weekly, 3) monthly, 4) annually, and 5) other.

6.2.  Payment - A participant must specify a payment
amount to be paid according to the payment schedule chosen by
the participant.  For participants who select a weekly, bi-weekly
or monthly payment schedule, the specified payment amount
must be at least twenty-five dollars.  For participants who select
an annual payment schedule, the specified payment amount
must be at least three hundred dollars.  For participants who
select other payment schedule, the specified payment amount
must equate to at least three hundred dollars per year.  A
payment of less than twenty-five dollars shall be returned to the
participant.

6.3.  Maximum Payments - The total of all payments made
on behalf of a beneficiary into this trust and the supplemental
trust enacted in Section 53B-8b may not exceed the cost of
qualified higher education expenses for five years of
undergraduate enrollment at the highest cost public or private
Utah institution.  Payments in excess of this maximum shall be
returned to the participant.  The maximum amount of
investments that may be subtracted from federal taxable income
under Subsection 59-10-114(2)(j) shall be $1,200 for each
individual beneficiary for the 1996 calendar year and an amount
adjusted annually thereafter to reflect increases in the Consumer
Price Index.

6.4.  Annual Adjustments - Annual adjustments to the
maximum amount of payments allowable under a participation
agreement in a given calendar year shall be published by the
Trust program administrator prior to the beginning of that year.

6.5.  Amendments - Payment amounts and payment
schedules may be adjusted by submitting to the program
administrator notice to adjust payments.  No administrative fee
may be charged to participants for such adjustments.

R765-685-7.  Substitution of Beneficiary.
Purpose - Section 53B-8a-106 provides that beneficiaries

may be changed subject to the rules and regulations of the
board.  This rule establishes the criteria for substituting one
beneficiary for another.

7.1.  Substitution - A participant may substitute a
beneficiary at any time prior to the date of admission of any
beneficiary of a participation agreement to an institution of
higher education and may transfer funds to another beneficiary
account at any time.  The substitute beneficiary must be eligible
for participation pursuant to section 5 of this rule, and be a
member of the family of the beneficiary being substituted as
defined in subsection 7.1.1 of this rule.

7.1.1.  Member of Family - An individual shall be
considered a member of a beneficiary’s family only if such
individual is:

7.1.1.1.  an ancestor of such beneficiary
7.1.1.2.  a spouse of such beneficiary
7.1.1.3.  a lineal descendant of such beneficiary, of such

beneficiary’s spouse, or of a parent or grandparent of such
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beneficiary, or
7.1.1.4.  the spouse of any lineal descendant described in

subsection 7.1.1.3.
7.1.1.5.  For purposes of the preceding sentence, a legal

adoption shall be considered as though it establishes a blood
relationship between an adopted child and parent.

7.2.  Request - A participant may request that a beneficiary
be substituted by submitting to the program administrator a
request to substitute beneficiary.  The request shall accompany
evidence, as specified by the program administrator, that the
proposed substitute beneficiary is a member of the family of the
beneficiary.

R765-685-8.  Cancellation and Payment of Refunds.
Purpose - Section 53B-8a-108 provides that any participant

may cancel a participation agreement at will.  This rule
establishes the criteria for canceling participation agreements
and providing refunds.

8.1.  Cancellation - A participant may at any time cancel a
participation agreement, without cause, by submitting to the
program administrator notice to terminate agreement.

8.2.  Payment of Refund - If the participation agreement is
canceled, the participant is entitled to a refund.  The refund shall
be mailed or otherwise sent to the participant within sixty days
after receipt by the program administrator of notice to terminate
the participation agreement.  The amount of the refund shall be
determined according to the following criteria.

8.2.1.  If the participation agreement was in effect for less
than two years the participant shall receive one-hundred percent
of all payments made under the participation agreement less any
amount paid by the trust for educational expenses of the
beneficiary.  Investment income credited to the participant’s
account shall be forfeited.

8.2.2.  If the participation agreement was in effect for two
or more years the participant shall receive one-hundred percent
of all payments made under the participation agreement, up to
the current account balance, less an administrative fee of ten
percent of any investment income credited to the participant’s
account.

8.3.  Death or Disability of the Beneficiary, Receipt of a
Scholarship, or Rollover Distribution - The participant is
entitled to a refund of one-hundred percent of all payments
made under the participation agreement plus all investment
income which has been credited to the participant’s account less
any amount paid by the trust for educational expenses of the
beneficiary upon the occurrence of, 1) death of the beneficiary,
2) permanent disability or mental incapacity of the beneficiary,
3) receipt of a scholarship (or allowance or payment described
in section 135(d)(1)(B) or (C) of the Internal Revenue Code) by
the designated beneficiary to the extent the amount of the
distribution does not exceed the amount of the scholarship,
allowance, or payment, or 4) a rollover distribution to another
program or account qualifying under Section 529 of the Internal
Revenue Code.  Under such circumstances, no administrative
fee shall be charged.

8.3.1.  Before a cancellation and refund due to the death of
a beneficiary is made, a participant must provide the trust a copy
of the beneficiary’s death certificate or other proof of death
acceptable under state law.

8.3.2.  Before a cancellation and refund due to the
disability or mental incapacity of a beneficiary is made, a
participant must provide to the trust written certification from a
qualified and licensed physician that the beneficiary cannot
reasonably attend school.

8.3.3.  Before a cancellation and refund due to the receipt
of a scholarship, allowance or payment, a participant must
provide to the trust written proof of the receipt by the
beneficiary of a scholarship, allowance or payment and the
amount thereof.

8.4.  Refunds Reported - Funds that are refunded to a
participant pursuant to this section shall be reported to the
appropriate taxing authorities for the tax year in which such
refund is made.

R765-685-9.  Vested Participation Agreement.
Purpose - Section 53B-8a-106 provides that the beneficiary

of a vested participation agreement shall be considered a Utah
resident for tuition purposes.  This rule establishes the criteria
for determining whether a participation agreement has vested.

9.1.  Residency Requirement - An individual who has at
any time been a resident of the State of Utah for at least eight
continuous years and was designated as a beneficiary under a
participation agreement for that entire eight year period, shall be
deemed to have a vested participation agreement, even if the
beneficiary leaves the state prior to enrollment in an institution
of higher education.

9.2.  Proof of Residency - At any time following the
expiration of the period of eight years of continuous residency
by the beneficiary, either the participant or the beneficiary may
submit to the program administrator evidence of the residency
for the purpose of establishing the vested participation
agreement.

9.2.1.  Evidence submitted on behalf of a dependent person
shall pertain to the domicile of either parent during the claimed
period of residency.  Evidence submitted on behalf of an
independent person shall pertain to the domicile of such person
during the claimed period of residency.

9.2.2.  The determination of residency shall be based upon
verifiable circumstances or actions.  No single fact is
paramount, and each situation shall be evaluated to identify
those facts which are essential to the determination of domicile.

9.2.3.  The following facts, although not conclusive shall
have probative value in support of a claim for resident
classification.

9.2.3.1.  Full-time employment in Utah or transfer to an
employer in contiguous area while maintaining domicile in
Utah.

9.2.3.2.  Filing of Utah resident income tax return for each
applicable calendar year of claimed residency status.

9.2.3.3.  Attendance as a full-time, nonresident student at
an out-of-state institution of higher education while determined
to be a resident of Utah.

9.2.3.4.  Abandonment of a former domicile and
establishing domicile in Utah with attendance at an institution
of higher education following and only incidental to such
change in domicile.

9.2.3.5.  Payment of occupational taxes in Utah.
9.2.3.6.  Payment of real property taxes in Utah.
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9.2.3.7.  Payment of intangible personal property taxes in
Utah.

9.2.3.8.  Ownership of real property in Utah, if the property
was used as a residence during the claimed period of residency.

9.2.3.9.  Long-term lease of housing during the claimed
period of residency.

9.2.3.10.  Utah automobile registration during the claimed
period of residency.

9.2.3.11.  Utah driver’s license during the claimed period
of residency.

9.2.3.12.  Registration as a Utah voter during the claimed
period of residency.

9.2.3.13.  Corroborating affidavit of a non relative.
9.2.4. The determination of residency shall be based upon

verifiable circumstances or actions and authenticated copies of
relevant documentation.  The program administrator may
request additional documentation to clarify circumstances and
formulate a decision that considers all relevant facts.

9.3.  Non transferability - Although the participant may
freely substitute beneficiaries under a participation agreement,
the residency status acquired by a beneficiary of a vested
participation agreement shall not be used to confer such status
on a substitute beneficiary, nor shall the residency of one
beneficiary be taken into account in the establishment of a
vestment period of substitute beneficiary.

R765-685-10.  Payment of Benefits.
Purpose - Section 53B-8a-106 provides that payment of

benefits provided under participation agreements must begin not
later than the first full academic quarter or semester at an
institution of higher education following the beneficiary’s 22nd
birthday or high school graduation, which ever is later, unless
the participant notifies the program administrator to the
contrary.  This rule establishes the procedures for the payment
of benefits.

10.1.  Distribution of Benefits - For payment of benefits
from the trust to begin, the participant shall submit a notice to
use trust benefits.

10.2.  Delay of Distribution - For payment of benefits to be
delayed beyond four months after the beneficiary’s 22nd
birthday, the participant must submit a notice to delay trust
benefits unless the beneficiary was over the age of 18 when the
account was established.  If no such notice is submitted, the
program administrator shall refund money held by the trust on
behalf of the participant according to section 8 of this rule.

10.3.  Limit on Delay of Distribution - Participants may
delay the distribution of trust benefits until the beneficiary’s 27th
birthday or for ten years from the date the account was
established if the beneficiary was over the age of 18 at the date
of establishment.  If the participant does not submit a notice to
use trust benefits on or before beneficiary’s 27th birthday or ten
years from the date of account establishment, the program
administrator shall refund money held by the trust on behalf of
the participant according to section 8 of this rule.

10.3.1. The program administrator may waive the age or
time limit identified in subsection 10.3 of this rule if, in the
judgement of the program administrator, the probability that the
beneficiary will attend a higher education institution in the near
future is significant.

10.4.  Payout Schedule - Upon submission of a notice to
use trust benefits, the participant shall specify the level of
benefits to be paid.  The participant may elect distribution of an
allotment of the account balance, calculated by dividing the
account balance by the number of academic periods in the
beneficiary’s program of study, or a higher amount, which shall
not exceed the beneficiary’s higher education costs for each
academic period.  The participant may adjust the level of
benefits paid in any academic period by notifying the program
administrator in writing.

10.5.  Duration of Payout - Distribution of benefits shall
begin after receipt by the program administrator of notice to use
trust benefits and shall continue throughout the beneficiary’s
period of enrollment at an institution of higher education or
until the account balance has been exhausted, whichever occurs
first.

10.6.  Interruption in Attendance - If following the
submission of a notice to use trust benefits, the beneficiary
interrupts his or her attendance at an institution of higher
education, the participant shall submit a notice to delay trust
benefits specifying the period for which trust benefits shall be
delayed.

10.7.  Unused Benefits - If the beneficiary graduates from
an institution of higher education, and a balance remains in the
beneficiary’s account, the program administrator shall refund the
balance of the payments and the earnings from the investments
in the program fund remaining in the account to the participant.
The program administrator shall make the payment from the
program fund within sixty days from the date of the beneficiary’s
graduation.  The refund shall be made unless the beneficiary
plans to continue at a higher education institution and the
participant submits a completed notice to delay benefits or
notice to use trust benefits.

10.8.  Refunds Reported - Funds that are refunded to a
participant pursuant to this section shall be reported to the
appropriate taxing authorities for the tax year in which such
refund is made.

R765-685-11.  Higher Education Costs.
Purpose - Section 53B-8a-101 authorizes the establishment

of the Utah Educational Savings Plan Trust to encourage
individuals to save for future higher education costs.  This rule
established the definition of higher education costs.

11.1.  Definition - The term "higher education costs" shall
mean charges for tuition, fees, books, supplies and equipment
required for enrollment or attendance of a designated
beneficiary at an institution of higher education.

11.2.  Payment of Benefits - The payment of benefits
pursuant to subsection 10 of this rule may be made only for
higher education costs as defined in subsection 11.1.

R765-685-12.  Investment Policy.
Purpose - This rule is applicable to all investments by the

Utah Educational Savings Plan Trust and to Trustees for funds
covered by Trust agreements.

12.1.  Investment Objectives - The primary objectives, in
priority order, of investment activities shall be:

12.1.1.  to provide compliance with the State Money
Management Act and related Rules.
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12.1.2.  to provide adequate liquidity levels to meet Trust
obligations.

12.1.3.  to provide guidelines as to the types and maturities
of investments while considering: (a) the availability of funds to
cover current needs; (b) maximum yields on investments of
funds, and (c) minimum exposure to risk of loss.

12.1.4.  All fixed income investments will be suitable to be
held to maturity; however, sale prior to maturity may be
necessary and warranted in some cases.  The Trust’s investment
portfolio will not be used for speculative purposes.

12.1.5.  The public treasurer will consider and meet the
following objectives when investing Trust funds:

12.1.5.1.  safety of principal;
12.1.5.2.  need for liquidity;
12.1.5.3.  yield on investments;
12.1.5.4.  recognition of the different investment objectives

of Program, Endowment and Administrative Funds; and
12.1.5.5.  maturity of investments, so that the maturity date

of the investment does not exceed the anticipated date of the
expenditure of funds.

12.2.  Standards of Care - Standards of care include:
12.2.1.  Prudence - Selection of investments as authorized

by this policy shall be made with the exercise of that degree of
judgment and care, under circumstances then prevailing, which
a person of prudence, discretion, and intelligence would exercise
in the management of his or her own affairs, not for speculation
but for investment, considering the probable safety of capital, as
well as the probable benefits to be derived and the probable
duration for which such investment may be made, and
considering the investment objectives specified in this policy.

12.2.2.  Ethics and Conflicts of Interest - Officers and
employees involved in the investment process shall refrain from
personal business activity that could conflict with the proper
execution and management of the investment program, or that
could impair their ability to make impartial decisions.
Employees and investment officials shall disclose any personal
financial or investment positions that could be related to the
performance of the investment in accordance with Utah Code
Annotated 67-16-1, Utah Public Officer’s and Employees’ Ethics
Act.

12.2.3.  Delegation of Authority - Authority to manage the
investment program is granted to the Trust’s public treasurer
who is responsible for the operation of the investment program
and who shall carry out established written procedures and
internal controls for the operation of the investment program
consistent with this investment policy.

12.3.  Safekeeping and Custody - Standards of safekeeping
and custody shall include:

12.3.1.  Internal Controls - The public treasurer is
responsible for establishing and maintaining an internal control
structure designed to ensure that the assets of the Trust are
protected from loss, theft or misuse.  The internal control
structure shall be designed to provide reasonable assurance that
these objectives are met.

12.3.1.1.  Accordingly, the public treasurer shall establish
a process for an annual independent review as provided by the
state auditor to assure compliance with policies and procedures.

12.3.2.  Custody -
12.3.2.1.  The public treasurer shall have custody of all

securities purchased or held and all evidence of deposits and
investments of all funds.  All securities shall be delivered versus
payment to the public treasurer or to the treasurer’s safekeeping
bank.

12.3.2.2.  The public treasurer may deposit any of these
securities with a bank or trust company to be held in
safekeeping by that custodian.

12.3.2.3.  The provisions of this subsection apply to any
book-entry-only security the ownership records of which are
maintained with a securities depository, in the Federal Book
Entry system authorized by the U.S. Department of Treasury, or
in the book-entry records of the issuer, as follows:

12.3.2.3.1.  the direct ownership of the security by the
public treasurer shall be reflected in the book-entry records and
represented by a receipt, confirmation, or statement issued to the
public treasurer by the custodian of the book-entry system; or

12.3.2.3.2.  the ownership of the security held by the public
treasurer’s custodial bank or trust company shall be reflected in
the book-entry records and the public treasurer’s ownership shall
be represented by a receipt, confirmation, or statement issued by
the custodial bank or trust company.

12.3.3.  All investments shall be approved by the State
Treasurer.

12.4.  Authorized Investments - Investment transactions
may be conducted only through qualified depositories, certified
dealers, or directly with the issuers of the investment securities.
The remaining term to maturity of investments may not exceed
the period of availability of the funds to be invested.  Deposits
into the Trust’s Administrative Fund and Program Fund may be
invested only in the following assets that meet the Trust’s
investment objectives and criteria and the requirements of the
State Money Management Act as amended:

12.4.1.  negotiable or nonnegotiable deposits of qualified
depositories;

12.4.2.  qualifying repurchase agreements and reverse
repurchase agreements with certified dealers, permitted
depositories, or qualified depositories using collateral consisting
of:

12.4.2.1.  Government National Mortgage Association
mortgage pools;

12.4.2.2.  Federal Home Loan Mortgage Corporation
mortgage pools;

12.4.2.3.  Federal National Mortgage Corporation
mortgage pools;

12.4.2.4.  Small Business Administration loan pools;
12.4.2.5.  Federal Agriculture Mortgage Corporation pools;

or
12.4.2.6.  other deposits or investments of public funds

authorized by the State Money Management Act;
12.4.3.  commercial paper that is classified as "first tier" by

two nationally recognized statistical rating organizations, one of
which must be Moody’s Investors Service, Inc. or Standard and
Poor’s Corporation, which has a remaining term to maturity of
270 days or less;

12.4.4.  bankers’ acceptances that;
12.4.4.1.  are eligible for discount at a Federal Reserve

bank; and
12.4.4.2.  have a remaining term to maturity of 270 days or

less;
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12.4.5.  fixed rate negotiable deposits issued by a permitted
depository that have a remaining term to maturity of 365 days or
less;

12.4.6.  obligations of the United States Treasury,
including United Sates Treasury bills, United States Treasury
notes, and United States Treasury bonds;

12.4.7.  obligations other than mortgage pools and other
mortgage derivative products issued by, or fully guaranteed as
to principal and interest by, the following agencies or
instrumentalities of the United States in which a market is made
by a primary reporting government securities dealer:

12.4.7.1.  Federal Farm Credit banks;
12.4.7.2.  Federal Home Loan banks;
12.4.7.3.  Federal National Mortgage Association;
12.4.7.4.  Student Loan Marketing Association;
12.4.7.5.  Federal Home Loan Mortgage Corporation;
12.4.7.6.  Federal Agriculture Mortgage Corporation; and
12.4.7.7.  Tennessee Valley Authority;
12.4.8.  fixed rate corporate obligations that;
12.4.8.1.  are rated "A" or higher or the equivalent of "A"

or higher, by two nationally recognized statistical rating
organizations one of which must be Moody’s Investors Service,
Inc. or Standard and Poor’s Corporation;

12.4.8.2.  are publicly traded; and
12.4.8.3.  have a remaining term to final maturity of 365

days or less or is subject to a hard put at par value or better,
within 365 days;

12.4.9.  tax anticipation and general obligation bonds of the
state or of any county, incorporated city or town, school district,
or other political subdivision of this state, including bonds
offered on a when-issued basis.

12.4.10.  bonds, notes, or other evidence of indebtedness
of any county, incorporated city or town, school district, or other
political subdivision of the state that are payable from
assessments or from revenues or earnings specifically pledged
for payment of the principal and interest on these obligations.

12.4.11.  State Public Treasurer’s Investment Fund;
12.4.12.  shares or certificates in a money market mutual

fund as defined in Section 51-7-3, et.seq., of the State Money
Management Act;

12.4.13.  variable rate negotiable deposits that:
12.4.13.1.  are issued by a qualified depositor or a

permitted depository;
12.4.13.2.  are repriced at least semiannually; and
12.4.13.3.  have a remaining term to final maturity not to

exceed two years;
12.4.14.  variable rate securities that:
12.4.14.1.  are rated "A" or higher or the equivalent of "A"

or higher by two nationally recognized statistical rating
organizations, one of which must be Moody’s Investors Service,
Inc. or Standard and Poor’s Corporation;

12.4.14.2.  are publicly traded;
12.4.14.3.  are repriced at least semiannually;
12.4.14.4.  have a remaining term to final maturity not to

exceed two years; or are subject to a hard put at par value or
better, within 365 days; and

12.4.14.5.  are not mortgages, mortgage-backed securities,
mortgage derivative products, or any security making
unscheduled periodic principal payments other than optional

redemptions.
12.4.15.  Deposits into the Trust’s Endowment Fund may

be invested in any of the following:
12.4.15.1.  any deposit or investment authorized for the

Trust’s Administrative Fund or Program Fund; and
12.4.15.2.  investments as described and set forth in the

State Money Management Council Rule 2: Investment of Funds
of Member Institutions of the State System of Higher Education.
(Utah Administrative Code, R614-2.)

12.5.  Reporting - The public treasurer will prepare
monthly and quarterly investment reports with appropriate
assertions which will be submitted to the Utah State Board of
Regents Student Finance Subcommittee for review and
approval.  The Subcommittee will determine the format and
information to be reported.

R765-685-13.  Earnings in Program Fund.
Purpose - Section 53B-8a-107 provides the Trust with

authority to invest, via the program fund, payments made by a
participant under a participation agreement.  This rule
establishes the terms for the payment of interest to individual
participant accounts within the program fund.

13.1.  Quarterly Crediting - The trust shall credit interest
earnings from the program fund to individual participant
accounts on a quarterly basis.

13.2.  Pro-rata Share - A pro-rata share of interest earned
by the program fund during a given quarter shall be credited to
each participant account at the end of the quarter.  The pro-rata
amount posted to each individual account shall be based on the
average daily balance of the individual account compared to the
average daily balance of the program fund during the quarter.

13.3. Transfers to Administrative Fund - Upon approval of
the board, up to .5 percentage points of interest earned annually
in the program fund may be transferred to the administrative
fund for administrative purposes.

13.4.  Quarterly Statement - At the close of each quarter,
the Trust shall provide for each participant a statement listing
the beginning balance, interest earned and closing balance of the
participant’s account held in the program fund.

R765-685-14.  Earnings in Endowment Fund.
Purpose - Section 53B-8a-107 provides that each

beneficiary for whom funds are saved under a participation
agreement shall receive an interest in a portion of the investment
income of the endowment fund of the Trust.  This rule provides
for implementation of this provision.

14.1.  Transfers to Administrative Fund - Upon approval
of the board, up to two percentage points of interest earned
annually in the endowment fund may be transferred to the
administrative fund for administrative purposes.

14.2.  Earmarking of Endowment Interest - A portion of the
interest earned by the endowment fund that is not transferred to
the administrative fund shall be earmarked for use by the
beneficiary of each participation agreement.

14.3.  Pro-rata Share - Each quarter, a pro-rata amount of
endowment fund interest shall be earmarked to each participant
account eligible under any restrictions imposed by a donor on
contributions to the Endowment Fund.  The pro-rata amount
shall be based on the average daily balance of the eligible
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account held on behalf of a beneficiary in the program fund
compared to the average daily balance of all eligible accounts in
the entire program fund during the quarter, up to an amount
equal to .25 percent of the amount saved on behalf of the
beneficiary in such account.

14.4.  The earmarking of endowment interest for use by a
beneficiary shall not constitute ownership of such interest on the
part of any beneficiary or participant.  Upon cancellation of a
participation agreement, endowment interest earmarked to an
account shall revert back to the endowment fund.

14.5.  Reinvestment of Endowment Interest - Endowment
Interest that is not either transferred to the administrative fund
or earmarked for use by a beneficiary under a program
agreement shall be reinvested in the endowment fund.

14.6.  Quarterly Disclosure - The quarterly statement
provided to each participant by the Trust shall disclose both the
quarterly and cumulative amounts of endowment interest that
have been earmarked for use by a beneficiary under a
participation agreement.

14.7.  Payment of Benefits - When payment of benefits for
the beneficiary begin under a participation agreement, interest
from the endowment fund that has been earmarked for use by
the beneficiary shall be made available for higher education
costs, and shall be disbursed with the principal and interest held
on behalf of the beneficiary in the program fund according to
section 10 of this rule.

R765-685-15.  No Pledging of Trust Funds as Security.
15.1.  Funds held by the Utah Educational Savings Plan

Trust may not be used by a participant or a beneficiary under a
participation agreement as security for a loan.

KEY:  higher education, educational savings trust
July 1, 2000 53B-8a
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R861.  Tax Commission, Administration.
R861-1A.  Administrative Procedures.
R861-1A-1.  Administrative Procedures Pursuant to Utah
Code Ann. Section 59-1-210.

A.  Definitions as used in this rule:
1.  "Agency" means the Tax Commission of the state of

Utah.
2.  "Agency head" means the Tax Commission of the state

of Utah, or one or more tax commissioners.
3.  "Appeal" means appeal from an order of the

Commission to an appropriate judicial authority.
4.  "Commission" means the Tax Commission of the state

of Utah.
5.  "Conference" means an informal meeting of a party or

parties with division heads, officers, or employees designated by
division heads and informal meetings between parties to an
adjudicative proceeding and a presiding officer.

6.  "Division" means any division of the Tax Commission,
including but not restricted to the Auditing Division, Property
Tax Division, Motor Vehicle Division, Motor Vehicle Business
Administration Division, Data Processing Division, and the
Operations Division.

7.  "Hearing" means a proceeding, formal or informal, at
which the parties may present evidence and arguments to the
presiding officer in relation to a particular order or rule.

8.  "Officer" means an employee of the Commission in a
supervisory or responsible capacity.

9.  "Order" means the final disposition by the Commission
of any particular controversy or factual matter presented to it for
its determination.

10.  "Presiding officer" means one or more tax
commissioners, administrative law judge, hearing officer, and
other persons designated by the agency head to preside at
hearings and adjudicative proceedings.

11.  "Quorum" means three or more members of the
Commission.

12.  "Record" means that body of documents, transcripts,
recordings, and exhibits from a hearing submitted for review on
appeal.

13.  "Rule" means an officially adopted Commission rule.
14.  "Rulemaking Power" means the Commission’s power

to adopt rules and to administer the laws relating to the
numerous divisions.

15.  All definitions contained in the Administrative
Procedures Act, Utah Code Ann. Section 63-46b-2 as amended,
are hereby adopted and incorporated herein.

R861-1A-2.  Rulemaking Power Pursuant to Utah Code Ann.
Section 59-1-210 and 63-46a-4.

A.  Policy and Scope.  In accordance with the responsibility
placed upon it by law, the Commission shall enact appropriate
rules.  These rules shall prescribe practices and procedures for
the Commission and other state and county officials and
agencies over which the Commission has supervisory power and
shall interpret laws the Commission is charged with
administering when such interpretation is deemed necessary and
in the public interest.

B.  Preparation.  In the preparation of rules the
Commission may refer to appropriate materials and consult such

parties as it deems advisable, whether or not such persons are
employees of the Commission.  Drafts of proposed rules may be
submitted to the Office of the Attorney General for examination
as to legality and form.

C.  Notice and Hearing.  The Commission may publish, by
means of local communication, notice of its intent to exercise its
rulemaking power in a particular area.  Notice therein will be
given of a scheduled hearing or hearings not sooner than 15
days after such notice, at which hearing or hearings any party
who would be substantially affected by such exercise may
present argument in support thereof or in objection thereto.
Such notice and hearing or hearings will be instituted when the
Commission deems them to be of substantial value and in the
public interest or in accordance with Utah Code Ann. Section
63-46a-5.  Such notice and hearing or hearings shall not be a
prerequisite to the validity of any rule.

D.  Adoption.  Rules will be adopted by the Commission
at formal meetings with a quorum present.  Adopted rules will
be written and entered into the official minutes of the
Commission, which minutes are a public record available for
examination by interested members of the public at the
Commission offices.  This proceeding and no other will be
necessary for validity, unless otherwise required by the
rulemaking procedures.

E.  Effective Date.  In accordance with Utah Code Ann.
Section 63-46a-4.

F.  Publication.  Copies of adopted rules will be prepared
and made available to interested parties requesting the same.
Such rules may also be published periodically in booklets and
bulletins.  It shall be the policy of the Commission to provide
for publication of all new rules at the time of each compilation
of rules in the particular area.  No rule, however, shall be
deemed invalid by failure to prepare copies for distribution or
to provide for publication in the manner herein described.

G.  Petitions for Exercise of Rulemaking Power.  The
Commission may be petitioned to exercise its power to adopt a
rule of general application.  Such petition shall be submitted in
writing by any party who would be substantially and directly
affected by such rule.  The Commission will have wide
discretion in this area and will exercise this rulemaking power
upon petition only when it deems that such exercise would be
of substantial value to the citizens of Utah.  If the Commission
accepts such a petition, it may adopt such rule as it deems
appropriate; however, the petitioning party may submit a
proposed rule for the consideration of the Commission.  If the
Commission acts favorably upon such a petition, it will adopt
and publish the rule in the manner hereinabove described, and
in addition notify the petitioner of such adoption by mail at his
last known address.  If the Commission declines to act on such
petition, it will so notify the petitioning party in the same
manner.

H.  Repeal and Amendment.  The procedure above
described for the enactment of rules shall also be followed for
the amendment or repeal of existing rules.

R861-1A-3.  Division and Prehearing Conferences Pursuant
to Utah Code Ann. Section 59-1-210 and 63-46b-1.

A.  Division Conferences.  Any party directly affected by
a Commission action or contemplated action may request a
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conference with the supervisor or designated officer of the
division involved in relation to such action.  Such request may
be either oral or written, and such conference will be conducted
in an informal manner in an effort to clarify and narrow the
issues and problems involved.  The party requesting such
conference will be notified of the result of the same, either orally
or in writing, in person or through counsel, at the conclusion of
such conference or within a reasonable time thereafter.  Such
conference may be held at any time prior to a hearing, whether
or not a petition for such hearing, appeal, or other
commencement of an adjudicative proceeding has been filed.

B.  Prehearing Conferences.  In any matter pending before
the Tax Commission, the presiding officer may, after prior
written notice, require the parties to appear for a prehearing
conference.  Such prehearing conferences may be by telephone
if the presiding officer determines that it will be more
expeditious and will not adversely affect the rights of any party.
Prehearing conferences will be for the purposes of encouraging
settlement, clarifying the issues, simplifying the evidence,
facilitating discovery, and expediting the proceedings.  In
furthering those purposes, the presiding officer may request that
the parties make proffers of proof or written prehearing
conference statements as to what they believe the evidence will
show at the hearing.  After hearing such proffers of proof and
reviewing written statements, the presiding officer may then
advise the parties how he views each side of the evidence and
state how he believes the Commission may rule if evidence at
the hearing is as proffered at the prehearing conference, and then
invite the parties to see if a stipulation can be reached which
would settle the matter.  If a settlement is reached by way of
stipulation, the presiding officer may sign and enter an order in
the proceeding.  If a settlement is not reached, the presiding
officer shall enter an order on the prehearing conference which
clarifies the issues, simplifies the evidence, facilitates and limits
discovery, and expedites the proceedings to a reasonable extent.

R861-1A-9.  Tax Commission as Board of Equalization
Pursuant to Utah Code Ann. Sections 59-2-212, 59-2-1004,
and 59-2-1006.

A.  Equalization Responsibilities.  The Commission will sit
as the State Board of Equalization in discharge of the
equalization responsibilities given it by law.  The Commission
may sit on its own initiative to correct the valuation of property
that has been overassessed, underassessed, or nonassessed as
described in Section 59-2-212, and as a board of appeal from the
various county boards of equalization described in Section 59-2-
1004.

B.  Proceedings.  In all cases, appeals to the Commission
shall be scheduled for hearing pursuant to Commission rules.

C.  Appeals from county boards of equalization.
1.  A notice of appeal filed by the taxpayer with the auditor

pursuant to Section 59-2-1006 shall be presumed to have been
timely filed unless the county provides convincing evidence to
the contrary.  In the absence of evidence of the date of mailing
of the county board of equalization decision by the county
auditor to the taxpayer, it shall be presumed that the decision
was mailed three days after the meeting of the county board of
equalization at which the decision was made.

2.  If the county has not formally adopted board of

equalization rules and procedures under Section 59-2-1001 that
have been approved by the Commission, the procedures
contained in this rule must be followed.

3.  An appeal from a decision of a county board must be
presented upon the same issues as were submitted to the county
board in the first instance.  The Commission shall consider, but
is not limited to, the facts and evidence submitted to the county
board.

4.  The county board of equalization or county hearing
officer shall prepare minutes of hearings held before them on
property tax appeals.  The minutes shall constitute the record on
appeal.

a)  For appeals concerning property value, the record shall
include:

(1)  the name and address of the property owner;
(2)  the identification number, location, and description of

the property;
(3)  the value placed on the property by the assessor;
(4)  the basis stated in the taxpayer’s appeal;
(5)  facts and issues raised in the hearing before the county

board that are not clearly evident from the assessor’s records;
and

(6)  the decision of the county board of equalization and
the reasons for the decision.

b)  Exempt Property.  With respect to a decision affecting
the exempt status of a property, the county board of equalization
shall prepare its decision in writing, stating the reasons and
statutory basis for the decision.

5.  Appeals from dismissal by the county boards of
equalization.

a)  Decisions by the county board of equalization are final
orders on the merits, and appeals to the Commission shall be on
the merits except for the following:

(1)  dismissal for lack of jurisdiction;
(2)  dismissal for lack of timeliness;
(3)  dismissal for lack of sufficient evidence to support a

claim for relief.
b)  On an appeal from a dismissal by a county board for the

exceptions under C.5.a), the only matter that will be reviewed
by the Commission is the dismissal itself, not the merits of the
appeal.

c)  An appeal may be dismissed for lack of jurisdiction
when the claimant limits arguments to issues not under the
jurisdiction of the county board of equalization.

6.  A case may be remanded to the county board of
equalization for further proceedings if the Commission
determines that:

a)  dismissal under C.5.a) was improper; or
b)  the taxpayer failed to exhaust all administrative

remedies at the county level; or
c)  in the interest of administrative efficiency, the matter

can best be resolved by the county board.
7.  To achieve standing with the county board of

equalization and have a decision rendered on the merits of the
case, the taxpayer shall provide the following minimum
information to the county board of equalization:

a)  the name and address of the property owner;
b)  the identification number, location, and description of

the property;
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c)  the value placed on the property by the assessor;
d)  the taxpayer’s estimate of the fair market value of the

property; and
e)  a signed statement providing evidence or documentation

that supports the taxpayer’s:
(1)  estimate of fair market value; or
(2)  position that the assessed value of the taxpayer’s

property is not equalized with comparable properties.
8.  If no signed statement is attached, the county will notify

the taxpayer of the defect in the claim and permit at least ten
calendar days to cure the defect before dismissing the matter for
lack of sufficient evidence to support the claim for relief.

9.  If the taxpayer appears before the county board of
equalization and fails to produce the evidence or documentation
under C.7.e), the county shall send the taxpayer a notice of
intent to dismiss, and permit the taxpayer at least 20 calendar
days to supply the evidence or documentation.  If the taxpayer
fails to provide the evidence or documentation within 20 days,
the county board of equalization may dismiss the matter for lack
of sufficient evidence to support a claim for relief.

10.  If the minimum information required under C.7. is
supplied and the taxpayer produces the evidence or
documentation described in the taxpayer’s signed statement
under C.7.e), the county board of equalization shall render a
decision on the merits of the case.

R861-1A-10.  Miscellaneous Provisions Pursuant to Utah
Code Ann. Section 59-1-210.

A.  Rights of Parties.  Nothing herein shall be construed to
remove or diminish any right of any party under the Constitution
of the United States, the Constitution of the state of Utah, or any
existing law.

B.  Effect of Partial Invalidation.  If any part of these rules
be declared unconstitutional or in conflict with existing statutory
law by a court of competent jurisdiction, the remainder shall not
be affected thereby and shall continue in full force and effect.

C.  Enactment of Inconsistent Legislation.  Any statute
passed by the Utah Legislature inconsistent with these rules or
any part thereof will effect a repeal of that part of these rules
with which it is inconsistent, but of no other part.

D.  Presumption of Familiarity.  It will be presumed that
parties dealing with the Commission are familiar with:

1.  these rules and the provisions thereof,
2.  the revenue laws of the state of Utah, and
3.  all rules enacted by the Commission in its

administration thereof.

R861-1A-11.  Appeal of Factor Order Pursuant to Utah
Code Ann. Section 59-2-704 (1953).

A.  Appeal of Factor Order.  Any county appealing a factor
order issued pursuant to Utah Code Ann. Section 59-2-704(2),
or any amendment initiated by the Commission to the order,
shall, within 15 days of the mailing of an order to factor, request
in writing a hearing before the Commission.  The Commission
shall immediately set the time and place of the hearing which
shall be held no later than March 1 of the tax year to which the
factor applies.

B.  Hearings.  Hearings on factor-order appeals shall be
conducted as formal hearings and shall be governed by the

procedures contained in these rules.  If the parties are able to
stipulate to a modification of the factor order, and it is evident
that there is a reasonable basis for modifying the factor order,
then an amended factor order may be executed by the
Commission.  One or more commissioners may preside at a
hearing under this rule with the same force and effect as if a
quorum of the Commission were present.  However, a decision
must be made and an order signed by a quorum of the
Commission.

C.  Decisions and Orders.  The Commission shall render its
decision and order no later than March 15.  Upon reaching a
decision, the Commission shall immediately notify the county
assessor or if unavailable, his deputy, by telephone and shall
confirm the order by mail.  A county desiring to appeal the order
must petition for reconsideration within ten days after the
county assessor has been notified by telephone.  No petition for
reconsideration will be entertained unless evidence not
reasonably available at the time of the hearing is to be
presented.  Oral argument on reconsideration will be heard only
if the Commission determines it to be in the public interest.  The
Commission shall render a decision and order on a petition for
reconsideration no later than March 31 and shall notify the
county assessor by telephone and by mail.

D.  Sales Information.  Access to Commission property
sales information shall be available by written agreement with
the Commission to any county assessor appealing under this
rule.  All other reasonable and necessary information shall be
available upon request, according to Commission guidelines.

E.  Conflict with Other Rules.  This rule supersedes all
other rules which may otherwise govern such proceedings
before the Commission.

R861-1A-12.  Policies and Procedures Regarding Public
Disclosure Pursuant to Utah Code Ann. Section 59-1-210.

This rule outlines the policies and procedures of the
Commission regarding the public disclosure of and access to
documents, workpapers, decisions, and other information
prepared by the Commission under provisions of Utah Code
Ann. Section 59-1-210.

A.  Property Tax Orders.  Property tax orders signed by the
Commission will be mailed to the appropriately named parties
in accordance with the Commission’s rules of procedure.
Property tax orders may also be made available to persons other
than the named parties upon written request to the Commission.
Nonparty requests will be subject to the following limitations.

1.  If, upon consultation with the taxpayer, the Commission
determines that a particular property tax order contains
information which, if disclosed, would constitute a significant
competitive disadvantage to the taxpayer, the Commission may
either prohibit the disclosure of the order or require that
applicable information be removed from the order prior to it
being made publicly available.

2.  The limitation in subsection 1. does not apply if the
taxpayer affirmatively waives protection against disclosure of
the information.

B.  Other Tax Orders.  Written orders signed by the
Commission relating to all tax appeals other than property tax
matters will also be mailed to the appropriately named parties in
accordance with the Commission rules of procedure.  Copies of
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these orders or information about them will not be provided to
any person other than the named parties except for the following
circumstances:

1.  if the Commission determines that the parties have
affirmatively waived any claims to confidentiality; or

2.  if the Commission determines that the orders may be
effectively sanitized through the deletion of references to the
parties, specific tax amounts, or any other information
attributable to a return filed with the Commission.

C.  Imposition and Waiver of Penalty and Interest.
1.  All facts surrounding the imposition of penalty and

interest charges as well as requests for waiver of penalty and
interest charges are considered confidential and will not be
disclosed to any persons other than the parties specifically
involved.  These facts include the names of the involved parties,
the amount of penalty and interest, type of tax involved, amount
of the tax owed, reasons for the imposition of the penalty and
interest, and any other information relating to imposition of the
penalty and interest, except as follows:

(a)  if the Commission affirmatively determines that a
finding of fraud is involved and seeks the imposition of the
appropriate fraud penalties, the Commission may make all
pertinent facts available to the public once legal action against
the parties has been commenced; or

(b)  if the Commission determines that the parties have
affirmatively waived their rights to confidentiality, the
Commission will make all pertinent facts available to the public.

D.  Commission Notes and Workpapers.
1.  All workpapers, notes, and other material prepared by

the commissioners, as well as staff and employees of the
Commission, are to be considered confidential, and access to the
specific material is restricted to employees of the Commission
and its legal counsel only.  Examples of this restricted material
include audit workpapers and notes, ad valorem appraisal
worksheets, and notes taken during hearings and deliberations.
In the case of information prepared as part of an audit, the
auditing division will, upon request, provide summary
information of the findings to the taxpayer.  These items will not
be available to any person or party by discovery carried out
pursuant to these rules or the Utah Rules of Civil Procedure.

2.  Relevant workpapers of the property tax division
prepared in connection with the assessment of property by the
Commission, pursuant to the provisions of Utah Code Ann.
Section 59-2-217, shall be provided to the owner of the property
to which the assessment relates, at the owner’s request.

E.  Reciprocal Agreements.  Pursuant to Utah Code Ann.
Sections 59-7-537, 59-10-545 and 59-12-109, the Commission
may enter into individual reciprocal agreements to share specific
tax information with authorized representatives of the United
States Internal Revenue Service, tax officials of other states, and
representatives of local governments within the state of Utah;
provided, however, that no information will be provided to any
governmental entity if providing such information would violate
any statute or any agreement with the Internal Revenue Service.

F.  Other Agreements.  Pursuant to Utah Code Ann.
Section 59-12-109, the Commission may provide departments
and political subdivisions of the state of Utah with copies of
returns and other information required by Chapter 12 of Title
59.  This information is available only in official matters and

must be requested in writing by the head of the department or
political subdivision.  The request must specifically indicate the
information being sought and how the information will be used.
The Commission will respond in writing to the request and shall
impose conditions of confidentiality on the use of the
information disclosed.

G.  Multistate Tax Commission.  The Commission is
authorized to share specific tax information for audit purposes
with the Multistate Tax Commission.

H.  Statistical Information.  The Commission authorizes the
preparation and publication of statistical information regarding
the payment and collection of state taxes.  The information will
be prepared by the various divisions of the Commission and
made available after review and approval of the Commission.

I.  Public Record Information.  Pursuant to Utah Code
Ann. 59-1-403(3)(c), the Commission may publicize the name
and other appropriate information, as contained in the public
record, concerning delinquent taxpayers, including their
addresses, the amount of money owed by tax type, as well as
any legal action taken by the Commission, including charges
filed, property seized, etc.  No information will be released
which is not part of the existing public record.

R861-1A-13.  Requests for Accommodation and Grievance
Procedures Pursuant to Utah Code Ann. Section 63-46a-3(2),
28 CFR 35.107 1992 edition, and 42 USC 12201.

A.  Disabled individuals may request reasonable
accommodations to services, programs, or activities, or a job or
work environment in the following manner.

1.  Requests shall be directed to:
Accommodations Coordinator
Utah State Tax Commission
160 East Third South
Salt Lake City, Utah 84134
Telephone:  801-530-6920  TDD:  801-530-6269
2.  Requests shall be made at least three working days prior

to any deadline by which the accommodation is needed.
3.  Requests shall include the following information:
a)  the individual’s name and address;
b)  a notation that the request is made in accordance with

the Americans with Disabilities Act;
c)  a description of the nature and extent of the individual’s

disability;
d)  a description of the service, program, activity, or job or

work environment for which an accommodation is requested;
and

e)  a description of the requested accommodation if an
accommodation has been identified.

B.  The accommodations coordinator shall review all
requests for accommodation with the applicable division
director and shall issue a reply within two working days.

1.  The reply shall advise the individual that:
a)  the requested accommodation is being supplied; or
b)  the requested accommodation is not being supplied

because it would cause an undue hardship, and shall suggest
alternative accommodations.  Alternative accommodations must
be described; or

c)  the request for accommodation is denied.  A reason for
the denial must be included; or
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d)  additional time is necessary to review the request.  A
projected response date must be included.

2.  All denials of requests under Subsections (1)(b) and
(1)(c) shall be approved by the executive director or designee.

3.  All replies shall be made in a suitable format.  If the
suitable format is a format other than writing, the reply shall also
be made in writing.

C.  Disabled individuals who are dissatisfied with the reply
to their request for accommodation may file a request for review
with the executive director in the following manner.

1.  Requests for review shall be directed to:
Executive Director
Utah State Tax Commission
160 East Third South
Salt Lake City, Utah 84134
Telephone:  801-530-6466  TDD:  801-530-6269
2.  A request for review must be filed within 180 days of

the accommodations coordinator’s reply.
3.  The request for review shall include:
a)  the individual’s name and address;
b)  the nature and extent of the individual’s disability;
c)  a copy of the accommodation coordinator’s reply;
d)  a statement explaining why the reply to the individual’s

request for accommodation was unsatisfactory;
e)  a description of the accommodation desired; and
f)  the signature of the individual or the individual’s legal

representative.
D.  The executive director shall review all requests for

review and shall issue a reply within 15 working days after
receipt of the request for review.

1.  If unable to reach a decision within the 15 working day
period, the executive director shall notify the individual with a
disability that the decision is being delayed and the amount of
additional time necessary to reach a decision.

2.  All replies shall be made in a suitable format.  If the
suitable format is a format other than writing, the reply shall also
be made in writing.

E.  The record of each request for review, and all written
records produced or received as part of each request for review,
shall be classified as protected under Section 63-2-304 until the
executive director issues a decision.

F.  Once the executive director issues a decision, any
portions of the record that pertain to the individual’s medical
condition shall remain classified as private under Section 63-2-
302 or controlled under Section 63-2-303, whichever is
appropriate.  All other information gathered as part of the appeal
shall be classified as private information.  Only the written
decision of the executive director shall be classified as public
information.

G.  Disabled individuals who are dissatisfied with the
executive director’s decision may appeal that decision to the Tax
Commission in the manner provided in Sections 63-46b-1
through 63-46b-22.

R861-1A-15.  Requirement of Social Security and Federal
Identification Numbers Pursuant to Utah Code Ann. Section
59-1-210.

A.  Taxpayers shall provide the Tax Commission with their
social security number or federal identification number, as

required by the Tax Commission.
B.  Sole proprietor and partnership applicants shall provide

the Tax Commission with the following information for every
owner or partner of the applying entity:

1.  name;
2.  home address;
3.  social security number and federal identification

number, as required by the Tax Commission.
C.  Corporation and limited liability applicants shall

provide the Tax Commission with the following information for
every officer or managing member of the applying entity:

1.  name;
2.  home address; and
3.  social security number and federal identification

number, as required by the Tax Commission.
D.  Business trust applicants shall provide the Tax

Commission with the following information for the responsible
trustees:

1.  name;
2.  home address; and
3.  social security number and federal identification

number, as required by the Tax Commission.

R861-1A-16.  Utah State Tax Commission Management Plan
Pursuant to Utah Code Ann. Section 59-1-207.

A.  The executive director reports to the commission.  The
executive director shall meet with the commission periodically
to report on the status and progress of this agreement, update the
commission on the affairs of the agency and seek policy
guidance.  The chairman of the commission shall designate a
liaison of the commission to coordinate with the executive
director in the execution of this agreement.

B.  The structure of the agency is as follows:
1.  The Office of the Commission, including the

commissioners and the following units that report to the
commission:

a)  Internal Audit;
b)  Administrative Secretary;
c)  Appeals;
d)  Economic and Statistical;
e)  Community Relations; and
f)  Tax Policy Analyst.
2.  The Office of the Executive Director, including the

executive director’s staff and the following divisions that report
to the executive director:

a)  Administration;
b)  Customer Service;
c)  Collections;
d)  Auditing;
e)  Property Tax;
f)  Technology Management;
g)  Tax and Motor Vehicle Processing; and
h)  Motor Vehicle Enforcement.
C.  The commission hereby delegates full authority for the

following functions to the executive director:
1.  general supervision and management of the day to day

management of the operations and business of the agency
conducted through the Office of the Executive Director and
through the divisions set out in B.2;
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2.  management of the day to day relationships with the
customers of the agency;

3.  all original assessments, including adjustments to audit,
assessment, and collection actions, except as provided in C.4.
and D;

4.  waivers of penalty and interest of offers in compromise
agreements in amounts under $10,000, in conformance with
standards established by the commission;

5.  except as provided in D.7., voluntary disclosure
agreements with companies, including multilevel marketers;

6.  determination of whether a county or taxing entity has
satisfied its statutory obligations with respect to taxes and fees
administered by the Tax Commission;

7.  human resource management functions, including
employee relations, final agency action on employee grievances,
and development of internal policies and procedures; and

8.  administration of Title 63, Chapter 2, Government
Records Access and Management Act.

D.  The executive director shall prepare and, upon approval
by the commission, implement the following actions,
agreements, and documents:

1.  the agency budget;
2.  the strategic plan of the agency;
3.  administrative rules and bulletins;
4.  waivers of penalty and interest in amounts of $10,000

or more as per the waiver of penalty and interest policy;
5.  offer in compromise agreements that abate tax, penalty

and interest over $10,000 as per the offer in compromise policy;
6.  stipulated or negotiated agreements that dispose of

matters on appeal; and
7.  voluntary disclosure agreements that meet the following

criteria;
a)  the company participating in the agreement is not

licensed in Utah and does not collect or remit Utah sales or
corporate income tax; and

b)  the agreement forgives a known past tax liability of
$10,000 or more.

E.  The commission shall retain responsibility for the
following functions:

1.  rulemaking;
2.  adjudicative proceedings;
3.  advisory opinions issued in response to requests from

individual taxpayers for guidance on specific facts and
circumstances;

4.  internal audit processes;
5.  liaison with the governor’s office;
a)  Correspondence received from the governor’s office

relating to tax policy will be directed to the Office of the
Commission for response.  Correspondence received from the
governor’s office that relates to operating issues of the agency
will be directed to the Office of the Executive Director for
research and appropriate action.  The executive director shall
prepare a timely response for the governor with notice to the
commission as appropriate.

b)  The executive director and staff may have other contact
with the governor’s office upon appropriate notice to the
commission; and

6.  liaison with the Legislature.
a)  The commission will set legislative priorities and

communicate those priorities to the executive director.
b)  Under the direction of the executive director, staff may

be assigned to assist the commission and the executive director
in monitoring legislative meetings and assisting legislators with
policy issues relating to the agency.

F.  Correspondence that has been directed to the
commission or individual commissioners that relates to matters
delegated to the executive director shall be forwarded to a staff
member of the Office of the Executive Director for research and
appropriate action.  A log shall be maintained of all
correspondence and periodically the executive director will
review with the commission the volume, nature, and resolution
of all correspondence from all sources.

G.  The executive director’s staff may occasionally act as
support staff to the commission for purposes of conducting
research or making recommendations on tax issues.

1.  Official communications or assignments from the
commission or individual commissioners to the staff reporting
to the executive director shall be made through the executive
director.

2.  The commissioners and the Office of the Commission
staff reserve the right to contact agency staff directly to facilitate
a collegial working environment and maintain communications
within the agency.  These contacts will exclude direct
commands, specific policy implementation guidance, or human
resource administration.

H.  The commission shall meet with the executive director
periodically for the purpose of exchanging information and
coordinating operations.

1.  The commission shall discuss with the executive
director all policy decisions, appeal decisions or other
commission actions that affect the day to day operations of the
agency.

2.  The executive director shall keep the commission
apprised of significant actions or issues arising in the course of
the daily operation of the agency.

3.  When confronted with circumstances that are not
covered by established policy or by instances of real or potential
conflicts of interest, the executive director shall refer the matter
to the commission.

R861-1A-17.  Definition of Return Pursuant to Utah Code
Ann. Sections 59-1-210 and 59-1-403.

"Return," for purposes of Section 59-1-403, does not
include the reports and statements filed with the commission
pursuant to Title 59, Chapter 13, Part 2, Motor Fuel.

R861-1A-18.  Allocations of Remittances Pursuant to Utah
Code Ann. Sections 59-1-210 and 59-1-705.

A.  Remittances received by the commission shall be
applied first to penalty, then interest, and then to tax for the
filing period and account designated by the taxpayer.

B.  If no designation for period is made, the commission
shall allocate the remittance so as to satisfy all penalty, interest,
and tax for the oldest period before applying any excess to other
periods.

C.  Fees associated with Tax Commission collection
activities shall be allocated from remittances in the manner
designated by statute.  If a statute does not provide for the



UAC (As of July 1, 2000) Printed:  July 13, 2000 Page 185

manner of allocating those fees from remittances, the
commission shall apply the remittance first to the collection
activity fees, then to penalty, then interest, and then to tax for
the filing period.

R861-1A-19.  Definition of Bond Pursuant to Utah Code
Ann. Section 59-1-505.

A.  The bond that a taxpayer may deposit with the Tax
Commission pursuant to Section 59-1-505 shall consist of one
of the following:

1.  a surety bond;
2.  an assignment of savings account; or
3.  an assignment of certificate of deposit.

R861-1A-20.  Time of Appeal Pursuant to Utah Code Ann.
Sections 59-1-301, 59-1-401, 59-1-501, 59-2-1007, 59-7-517,
59-10-533, 59-12-114, 59-13-210, and 63-46b-3.

A.  A request for a hearing to correct a property tax
assessment pursuant to Section 59-2-1007 must be in writing.
The request is deemed to be timely if:

1.  it is received in the Tax Commission offices on or
before the close of business of the last day of the 30 day period;
or

2.  the date of the postmark on the envelope or cover
indicates that the request was mailed on or before June 1.

B.  A petition for redetermination must be received in the
Commission offices no later than 30 days from the date of a
notice that creates rights to appeal.  The petition is deemed to be
timely if:

1.  the petition is received in the Tax Commission offices
on or before the close of business of the last day of the 30 day
period; or

2.  the date of the postmark on the envelope or cover
indicates that the request was mailed on or before the last day of
the 30 day period.

C.  Any party adversely affected by an order of the
Commission may seek judicial review within 30 days of the date
that appears on the Commission’s order.  Copies of the appeal
shall be served upon the Commission and upon the Office of the
Attorney General.

R861-1A-21.  Rulings by the Commission Pursuant to Utah
Code Ann. Section 59-1-205.

A.  A quorum of the commission must participate in any
order which constitutes final agency action on an adjudicative
matter.

B.  The party charged with the burden of proof or the
burden of overcoming a statutory presumption shall prevail only
if a majority of the participating commissioners rules in that
party’s favor.

R861-1A-22.  Petitions for Commencement of Adjudicative
Proceedings Pursuant to Utah Code Ann. Sections 59-1-501,
and 63-46b-3.

A.  Time for Petition.  Unless otherwise provided by Utah
statute, petitions for adjudicative actions shall be filed within the
time frames specified in R861-1A-20.  If the last day of the 30-
day period falls on a Saturday, Sunday, or legal holiday, the
period shall run until the end of the next Tax Commission

business day.
B.  Contents.  A petition for adjudicative action need not

be in any particular form, but shall be in writing and, in addition
to the requirements of Utah Code Ann. Section 63-46b-3, shall
contain the following:

1.  name and street address and, if available, a fax number
or e-mail address of petitioner or the petitioner’s representative;

2.  a telephone number where the petitioning party or that
party’s representative can be reached during regular business
hours;

3.  petitioner’s tax identification, social security number or
other relevant identification number, such as real property
parcel number or vehicle identification number;

4.  particular tax or issue involved, period of alleged
liability, amount of tax in dispute, and, in the case of a property
tax issue, the lien date;

5.  if the petition results from a letter or notice, the petition
will include the date of the letter or notice and the originating
division or officer; and

6.  in the case of property tax cases, the assessed value
sought.

C.  Effect of Nonconformance.  The commission will not
reject a petition because of nonconformance in form or content,
but may require an amended or substitute petition meeting the
requirements of this section when such defects are present.  An
amended or substitute petition must be filed within 15 days after
notice of the defect from the commission.

R861-1A-23.  Designation of Adjudicative Proceedings
Pursuant to Utah Code Ann. Section 63-46b-4.

A.  All matters shall be designated as formal proceedings
and set for a prehearing conference, an initial hearing, or a
scheduling conference pursuant to R861-1A-26.

B. A matter may be diverted to a mediation process
pursuant to R861-1A-32 upon agreement of the parties and the
presiding officer.

R861-1A-24.  Formal Adjudicative Proceedings Pursuant to
Utah Code Ann. Sections 59-1-502.1, 63-46b-8, and 63-46b-
10.

A.  At a formal proceeding, an administrative law judge
appointed by the commission or a commissioner may preside.

1.  Assignment of a presiding officer to a case will be made
pursuant to agency procedures and not at the request of any
party to the appeal.

2.  Once assigned, the presiding officer will preside at all
steps of the formal proceeding except as otherwise indicated in
these rules or as internal staffing requirements dictate.

B.  Unless waived by the petitioner, a formal proceeding
includes an initial hearing pursuant to Section 59-1-502.5, and
may also involve a formal hearing on the record.

1.  Initial Hearing.
a)  An initial hearing pursuant to Section 59-1-502.5 shall

be in the form of a conference.
b)  Any issue may be settled in the initial hearing, but any

party has a right to a formal hearing on matters that remain in
dispute at the conclusion of the initial hearing.  As to those
matters, a party must pursue a formal hearing and final agency
action before pursuing judicial review of unsettled matters.
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2.  Formal Hearing on the Record.
a)  Formal hearings on the record shall be conducted by a

presiding officer under 2.b) or by the commission sitting as
panel under 2.c).

b)  Except as provided in 2.c., all formal hearings will be
heard by the presiding officer.

(1)  Within the time period specified by statute, the
presiding officer shall sign a decision and order in accordance
with Section 63-46b-10 and forward the decision to the
Commission for automatic agency review.

(2)  A quorum of the commission shall review the decision.
If a majority of the participating commissioners concur with the
decision, a statement affirming the decision shall be affixed to
the decision and signed by the concurring commissioners to
indicate that the decision represents final agency action.  The
order is subject to petition for reconsideration or to judicial
review.

(3)  If, on agency review, a majority of the commissioners
disagree with the decision, the case may be remanded to the
presiding officer for further action, amended or reversed.  If the
presiding officer’s decision is amended or reversed, the
commission shall issue its decision and order, and that decision
and order shall represent final agency action on the matter.

c)  The commission, on its own motion, upon petition by
a party to the appeal, or upon recommendation of the presiding
officer, may sit as a panel at the formal hearing on the record if
the case involves an important issue of first impression, complex
testimony and evidence, or testimony requiring a prolonged
hearing.

(1)  A panel of the commission shall consist of two or more
commissioners

(2)  An order issued from a hearing before a panel of
commissioners shall constitute final agency action, and it is
subject to petition for reconsideration or to judicial review.

R861-1A-26.  Procedures for Formal Adjudicative
Proceedings Pursuant to Utah Code Ann. Sections 59-1-501
and 63-46b-6 through 63-46b-11.

A.  Prehearing and Scheduling Conference.
1.  At the conference, the parties and the presiding officer

shall:
a)  establish ground rules for discovery;
b)  discuss scheduling;
c) clarify other issues;
d)  determine whether to divert the action to a mediation

process; and
e)  determine whether the initial hearing will be waived and

whether the commission will preside as a panel at the formal
hearing on the record pursuant to R861-1A-24.

2.  The prehearing and scheduling conference may be
converted to an initial hearing upon agreement of the parties.

B.  Notice of Hearing.  At least ten days prior to a hearing
date, the Commission shall notify the petitioning party or the
petitioning party’s representative by mail, e-mail, or facsimile of
the date, time and place of any hearing or proceeding.

C.  Proceedings Conducted by Telephone.  Any proceeding
may be held with one or more of the parties on the telephone if
the presiding officer determines that it will be more convenient
or expeditious for one or more of the parties and does not

unfairly prejudice the rights of any party.  Each party to the
proceeding is responsible for notifying the presiding officer of
the telephone number where contact can be made for purposes
of conducting the hearing.

D.  Representation.
1.  A party may pursue a petition without assistance of

counsel or other representation.  However, a party may be
represented by legal counsel or other representation at every
stage of adjudication.  Failure to obtain legal representation
shall not be grounds for complaint at a later stage in the
adjudicative proceeding or for relief on appeal from an order of
the commission.

a)  Legal counsel must enter an appearance.
b)  Any representative other than legal counsel must submit

a signed power of attorney authorizing the representative to act
on the party’s behalf and binding the party by the
representative’s action.

c)  All documents will be directed to the party’s
representative.  Documents may be transmitted by facsimile
number, e-mail address or other electronic means if such
transmission does not breach confidentiality.  Otherwise,
documents will be mailed to or served upon the representative’s
street address as shown in the petition for agency action.

2.  Any division of the commission named as party to the
proceeding may be represented by the Attorney General’s
Office.

E.  Subpoena Power.
1.  The presiding officer may issue subpoenas to secure the

attendance of witnesses or the production of evidence.
a)  The party requesting the subpoena must prepare it and

submit it to the presiding officer for signature.
b)  Service of the subpoena shall be made by the party

requesting it in a manner consistent with the Utah Rules of Civil
Procedure.

F.  Motions.
1.  Consolidation.  The presiding officer has discretion to

consolidate cases when the same tax assessment, series of
assessments, or issues are involved in each, or where the fact
situations and the legal questions presented are virtually
identical.

2.  Continuance.  A continuance may be granted at the
discretion of the presiding officer.

3.  Default.  The presiding officer may enter an order of
default against a party in accordance with Section 63-46b-11.

a)  The default order shall include a statement of the
grounds for default and shall be delivered to all parties by
electronic means or, if electronic transmission is unavailable, by
U.S. mail.

b)  A defaulted party may seek to have the default set aside
according to procedures set forth in the Utah Rules of Civil
Procedure.

4.  Ruling on Procedural Motions.  Procedural motions
may be made during the hearing or by written motion.

a)  Each motion shall include the grounds upon which it is
based and the relief or order sought.  Copies of written motions
shall be served upon all other parties to the proceeding.

b)  Upon the filing of any motion, the presiding officer
may:

(1)  grant or deny the motion; or
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(2)  set the matter for briefing, hearing, or further
proceedings.

R861-1A-27.  Discovery Pursuant to Utah Code Ann. Section
63-46b-7.

A.  Discovery procedures in formal proceedings shall be
established during the prehearing and scheduling conference in
accordance with the Utah Rules of Civil Procedure and other
applicable statutory authority.

B.  The party requesting information or documents may be
required to pay in advance the costs of obtaining or reproducing
such information or documents.

R861-1A-28.  Evidence in Adjudicative Proceedings
Pursuant to Utah Code Ann. Sections 59-1-210, 76-8-502, 76-
8-503, 63-46b-8.

A.  Except as otherwise stated in this rule, formal
proceedings shall be conducted in accordance with the Utah
Rules of Evidence, and the degree of proof in a hearing before
the commission shall be the same as in a judicial proceeding in
the state courts of Utah.

B.  Every party to an adjudicative proceeding has the right
to introduce evidence.  The evidence may be oral or written, real
or demonstrative, direct or circumstantial.

1.  The presiding officer may admit any reliable evidence
possessing probative value which would be accepted by a
reasonably prudent person in the conduct of his affairs.

2.  The presiding officer may admit hearsay evidence.
However, no decision of the commission will be based solely on
hearsay evidence.

3.  If a party attempts to introduce evidence into a hearing,
and that evidence is excluded, the party may proffer the
excluded testimony or evidence to allow the reviewing judicial
authority to pass on the correctness of the ruling of exclusion on
appeal.

C.  At the discretion of the presiding officer or upon
stipulation of the parties, the parties may be required to reduce
their testimony to writing and to prefile the testimony.

1.  Prefiled testimony may be placed on the record without
being read into the record if the opposing parties have had
reasonable access to the testimony before it is presented.  Except
upon finding of good cause, reasonable access shall be not less
than ten working days.

2.  Prefiled testimony shall have line numbers inserted at
the left margin and shall be authenticated by affidavit of the
witness.

3.  The presiding officer may require the witness to present
a summary of the prefiled testimony.  In that case, the witness
shall reduce the summary to writing and either file it with the
prefiled testimony or serve it on all parties within 10 days after
filing the testimony.

4.  If an opposing party intends to cross-examine the
witness on prefiled testimony or the summary of prefiled
testimony, that party must file a notice of intent to cross-
examine at least 10 days prior to the date of the hearing so that
witness can be scheduled to appear or within a time frame
agreed upon by the parties.

D.  The presiding officer shall rule and sign orders on
matters concerning the evidentiary and procedural conduct of

the proceeding.
E.  Oral testimony at a formal hearing will be sworn.  The

oath will be administered by the presiding officer or a person
designated by him.  Anyone testifying falsely under oath may be
subject to prosecution for perjury in accordance with the
provisions of Sections 76-8-502 and 76-8-503.

F.  Any party appearing in an adjudicative proceeding may
submit a memorandum of authorities.  The presiding officer may
request a memorandum from any party if deemed necessary for
a full and informed consideration of the issues.

R861-1A-29.  Agency Review and Reconsideration Pursuant
to Utah Code Ann. Section 63-46b-13.

A.  Agency Review.
1.  All written decisions and orders shall be submitted by

the presiding officer to the commission for agency review before
the decision or order is issued.  Agency review is automatic, and
no petition is required.

B.  Reconsideration.  Within 20 days after the date that an
order is issued, any party may file a written request for
reconsideration alleging mistake of law or fact, or discovery of
new evidence.

1.  The commission shall respond to the petition within 20
days after the date that it was received in the appeals unit to
notify the petitioner whether the reconsideration is granted or
denied.

(a) If no notice is issued within the 20-day period, the
commission’s lack of action on the request shall be deemed to be
a denial and a final order.

(b) For purposes of calculating the 30 day limitation period
for pursuing judicial review, the date of the commission’s order
on the reconsideration or the order of denial is the date of the
final agency action.

2.  If no petition for reconsideration is made, the 30 day
limitation period for pursuing judicial review begins to run from
the date of the final agency action.

R861-1A-30.  Ex Parte Communications Pursuant to Utah
Code Ann. Sections 63-46b-5 and 63-46b-8.

A.  No commissioner or administrative law judge shall
make or knowingly cause to be made to any party to an appeal
any communication relevant to the merits of a matter under
appeal unless notice and an opportunity to be heard are afforded
to all parties.

B.  No party shall make or knowingly cause to be made to
any commissioner or administrative law judge an ex parte
communication relevant to the merits of a matter under appeal
for the purpose of influencing the outcome of the appeal.
Discussion of procedural matters are not considered ex parte
communication relevant to the merits of the appeal.

C.  A presiding officer may receive aid from staff assistants
if:

1.  the assistants do not receive ex parte communications
of a type that the presiding officer is prohibited from receiving,
and,

2.  in an instance where assistants present information
which augments the evidence in the record, all parties shall have
reasonable notice and opportunity to respond to that
information.
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D.  Any commissioner or administrative law judge who
receives an ex parte communication relevant to the merits of a
matter under appeal shall place the communication into the case
file and afford all parties an opportunity to comment on the
information.

R861-1A-31.  Declaratory Orders Pursuant to Utah Code
Ann. Section 63-46b-21.

A.  A party has standing to bring a declaratory action if that
party is directly and adversely affected or aggrieved by an
agency action within the meaning of the relevant statute.  A
party with standing may petition for a declaratory order to
challenge:

1.  the commission’s interpretation of statutory language as
stated in an administrative rule; or

2.  the commission’s grant of authority under a statute.
B.  The commission shall not accept a petition for

declaratory order on matters pending before the commission in
an audit assessment, refund request, collections action or other
agency action, or on matters pending before the court on judicial
review of a commission decision.

C.  The commission may refuse to render a declaratory
order if the order will not completely resolve the controversy
giving rise to the proceeding or if the petitioner has other
remedies through the administrative appeals processes.  The
commission’s decision to accept or reject a petition for
declaratory order rests in part on the petitioner’s standing to
raise the issue and on a determination that the petitioner has not
already incurred tax liability under the statutes or rules
challenged.

D.  A declaratory order that invalidates all or part of an
administrative rule shall trigger the rulemaking process to
amend the rule.

R861-1A-32.  Mediation Process Pursuant to Utah Code
Section 63- 46b-1.

A.  Except as otherwise precluded by law, a resolution to
any matter of dispute may be pursued through mediation.

1.  The parties may agree to pursue mediation any time
before the formal hearing on the record.

2.  The choice of mediator and the apportionment of costs
shall be determined by agreement of the parties.

B.  If mediation produces a settlement agreement, the
agreement shall be submitted to the presiding officer pursuant
to R861-1A-33.

1.  The settlement agreement shall be prepared by the
parties or by the mediator, and promptly filed with the presiding
officer.

2.  The settlement agreement shall be adopted by the
commission if it is not contrary to law.

3.  If the mediation does not resolve all of the issues, the
parties shall prepare a stipulation that identifies the issues
resolved and the issues that remain in dispute.

4.  If any issues remain unresolved, the appeal will be
scheduled for a formal hearing pursuant to R861-1A-23.

R861-1A-33.  Settlement Agreements Pursuant to Utah Code
Sections 59-1-210 and 59-1- 502.5.

A.  "Settlement agreement" means a stipulation, consent

decree, settlement agreement or any other legally binding
document or representation that resolves a dispute or issue
between the parties.

B.  Procedure:
1.  Parties with an interest in a matter pending before a

division of the Tax Commission may submit a settlement
agreement for review and approval, whether or not a petition for
hearing has been filed.

2.  Parties to an appeal pending before the commission may
submit a settlement agreement to the presiding officer for review
and approval.

3.  Each settlement agreement shall be in writing and
executed by each party or each party’s legal representative, if
any, and shall contain:

a)  the nature of the claim being settled and any claims
remaining in dispute;

b)  a proposed order for commission approval; and
c)  a statement that each party has been notified of, and

allowed to participate in settlement negotiations.
4.  A settlement agreement terminates the administrative

action on the issues settled before all administrative remedies
are exhausted, and, therefore, precludes judicial review of the
issues.  Each settlement agreement shall contain a statement that
the agreement is binding and constitutes full resolution of all
issues agreed upon in the settlement agreement.

5.  The signed agreement shall stay further proceedings on
the issues agreed upon in the settlement until the agreement is
accepted or rejected by the commission or the commission’s
designee.

a)  If approved, the settlement agreement shall take effect
by its own terms.

b)  If rejected, action on the claim shall proceed as if no
settlement agreement had been reached.  Offers made during the
negotiation process will not be used as an admission against that
party in further adjudicative proceedings.

R861-1A-34.  Advisory Opinions Pursuant to Utah Code
Ann. Section 59-1-210.

A.  Advisory opinions are written, informational statements
of the commission’s interpretation of statutes or administrative
rules, or informational statements concerning the application of
statutes and rules to specific facts and circumstances.

1.  Advisory opinions address questions that have not
otherwise been addressed in statutes, rules, or decisions issued
by the commission.

2.  The commission shall not knowingly issue an advisory
opinion regarding facts raised pending before the commission
in an audit assessment, refund request, or other agency action,
or regarding matters that are pending before the court on
judicial review of a commission decision.  Any opinion
inadvertently issued on a matter pending agency or judicial
action shall be set aside until the conclusion of that action.

3.  Requests for advisory opinions must be addressed to the
commission in writing.  If the requesting party is dissatisfied
with the opinion, that party may resubmit the request along with
new facts or information for commission review.

B.  The weight afforded an advisory opinion in a
subsequent audit or administrative appeal depends upon the
degree to which the underlying facts addressed in the opinion
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were adequate to allow thorough consideration of the issues and
interests involved.

C.  An advisory opinion is not a final agency action.
Petitioner must use the designated appeal process to address
judiciable controversies arising from the issuance of an advisory
opinion.

1.  If the opinion leads to a denial of a claim, an audit
assessment or some other agency action at a divisional level, the
taxpayer must use the appeals procedures to challenge that
action within 30 days of the final division decision.

2.  If the only matter at issue in the opinion is a challenge
to the commission’s interpretation of statutory language or a
challenge to the commission’s authority under a statute, the
matter may come before the commission as a petition for
declaratory order submitted within 30 days of the date of the
opinion challenged.

R861-1A-35.  Manner of Retaining Records Pursuant to
Utah Code Ann. Sections 59-1-210, 59-5-104, 59-5-204, 59-6-
104, 59-7-506, 59-8-105, 59-8a-105, 59-10-501, 59-12-111, 59-
13-211, 59-13-312, 59-13-403, 59-14-303, and 59-15-105.

A.  Definitions.
1.  "Database Management System" means a software

system that controls, relates, retrieves, and provides accessibility
to data stored in a database.

2.  "Electronic data interchange" or "EDI technology"
means the computer-to-computer exchange of business
transactions in a standardized, structured electronic format.

3.  "Hard copy" means any documents, records, reports, or
other data printed on paper.

4.  "Machine-sensible record" means a collection of related
information in an electronic format.  Machine-sensible records
do not include hard-copy records that are created or recorded on
paper or stored in or by an imaging system such as microfilm,
microfiche, or storage-only imaging systems.

5.  "Storage-only imaging system" means a system of
computer hardware and software that provides for the storage,
retention, and retrieval of documents originally created on
paper.  It does not include any system, or part of a system, that
manipulates or processes any information or data contained on
the document in any manner other than to reproduce the
document in hard copy or as an optical image.

6.  "Taxpayer" means the person required, under Title 59
or other statutes administered by the Tax Commission, to
collect, remit, or pay the tax or fee to the Tax Commission.

B.  If a taxpayer retains records in both machine-sensible
and hard-copy formats, the taxpayer shall make the records
available to the commission in machine-sensible format upon
request by the commission.

C.  Nothing in this rule shall be construed to prohibit a
taxpayer from demonstrating tax compliance with traditional
hard-copy documents or reproductions thereof, in whole or in
part, whether or not the taxpayer also has retained or has the
capability to retain records on electronic or other storage media
in accordance with this rule.  However, this does not relieve the
taxpayer of the obligation to comply with B.

D.  Recordkeeping requirements for machine-sensible
records.

1.  Machine-sensible records used to establish tax

compliance shall contain sufficient transaction-level detail
information so that the details underlying the machine-sensible
records can be identified and made available to the commission
upon request.  A taxpayer has discretion to discard duplicated
records and redundant information provided its responsibilities
under this rule are met.

2.  At the time of an examination, the retained records must
be capable of being retrieved and converted to a standard record
format.

3.  Taxpayers are not required to construct machine-
sensible records other than those created in the ordinary course
of business.  A taxpayer who does not create the electronic
equivalent of a traditional paper document in the ordinary
course of business is not required to construct such a record for
tax purposes.

4.  Electronic Data Interchange Requirements.
a)  Where a taxpayer uses electronic data interchange

processes and technology, the level of record detail, in
combination with other records related to the transactions, must
be equivalent to that contained in an acceptable paper record.

b)  For example, the retained records should contain such
information as vendor name, invoice date, product description,
quantity purchased, price, amount of tax, indication of tax
status, and shipping detail.  Codes may be used to identify some
or all of the data elements, provided that the taxpayer provides
a method that allows the commission to interpret the coded
information.

c)  The taxpayer may capture the information necessary to
satisfy D.4.b) at any level within the accounting system and
need not retain the original EDI transaction records provided the
audit trail, authenticity, and integrity of the retained records can
be established.  For example, a taxpayer using electronic data
interchange technology receives electronic invoices from its
suppliers.  The taxpayer decides to retain the invoice data from
completed and verified EDI transactions in its accounts payable
system rather than to retain the EDI transactions themselves.
Since neither the EDI transaction nor the accounts payable
system captures information from the invoice pertaining to
product description and vendor name, i.e., they contain only
codes for that information, the taxpayer also retains other
records, such as its vendor master file and product code
description lists and makes them available to the commission.
In this example, the taxpayer need not retain its EDI transaction
for tax purposes.

5.  Electronic data processing systems requirements.
a)  The requirements for an electronic data processing

accounting system should be similar to that of a manual
accounting system, in that an adequately designed accounting
system should incorporate methods and records that will satisfy
the requirements of this rule.

6.  Business process information.
a)  Upon the request of the commission, the taxpayer shall

provide a description of the business process that created the
retained records.  The description shall include the relationship
between the records and the tax documents prepared by the
taxpayer, and the measures employed to ensure the integrity of
the records.

b)  The taxpayer shall be capable of demonstrating:
(1)  the functions being performed as they relate to the flow
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of data through the system;
(2)  the internal controls used to ensure accurate and

reliable processing; and
(3)  the internal controls used to prevent unauthorized

addition, alteration, or deletion of retained records.
c)  The following specific documentation is required for

machine-sensible records retained pursuant to this rule:
(1)  record formats or layouts;
(2)  field definitions, including the meaning of all codes

used to represent information;
(3)  file descriptions, e.g., data set name; and
(4)  detailed charts of accounts and account descriptions.
E.  Records maintenance requirements.
1.  The commission recommends but does not require that

taxpayers refer to the National Archives and Record
Administration’s (NARA) standards for guidance on the
maintenance and storage of electronic records, such as labeling
of records, the location and security of the storage environment,
the creation of back-up copies, and the use of periodic testing to
confirm the continued integrity of the records.  The NARA
standards may be found at 36 C.F.R., Section 1234,(1995).

2.  The taxpayer’s computer hardware or software shall
accommodate the extraction and conversion of retained
machine-sensible records.

F.  Access to machine-sensible records.
1.  The manner in which the commission is provided access

to machine-sensible records as required in B. may be satisfied
through a variety of means that shall take into account a
taxpayer’s facts and circumstances through consultation with the
taxpayer.

2.  Access will be provided in one or more of the following
manners:

a)  The taxpayer may arrange to provide the commission
with the hardware, software, and personnel resources necessary
to access the machine-sensible records.

b)  The taxpayer may arrange for a third party to provide
the hardware, software, and personnel resources necessary to
access the machine-sensible records.

c)  The taxpayer may convert the machine-sensible records
to a standard record format specified by the commission,
including copies of files, on a magnetic medium that is agreed
to by the commission.

d)  The taxpayer and the commission may agree on other
means of providing access to the machine-sensible records.

G.  Taxpayer responsibility and discretionary authority.
1.  In conjunction with meeting the requirements of D., a

taxpayer may create files solely for the use of the commission.
For example, if a data base management system is used, it is
consistent with this rule for the taxpayer to create and retain a
file that contains the transaction-level detail from the data base
management system and meets the requirements of D.  The
taxpayer should document the process that created the separate
file to show the relationship between that file and the original
records.

2.  A taxpayer may contract with a third party to provide
custodial or management services of the records.  The contract
shall not relieve the taxpayer of its responsibilities under this
rule.

H.  Alternative storage media.

1.  For purposes of storage and retention, taxpayers may
convert hard-copy documents received or produced in the
normal course of business and required to be retained under this
rule to microfilm, microfiche or other storage-only imaging
systems and may discard the original hard-copy documents,
provided the conditions of this section are met.  Documents that
may be stored on these media include general books of account,
journals, voucher registers, general and subsidiary ledgers, and
supporting records of details, such as sales invoices, purchase
invoices, exemption certificates, and credit memoranda.

2.  Microfilm, microfiche and other storage-only imaging
systems shall meet the following requirements:

a)  Documentation establishing the procedures for
converting the hard-copy documents to microfilm, microfiche,
or other storage-only imaging system must be maintained and
made available on request.  This documentation shall, at a
minimum, contain a sufficient description to allow an original
document to be followed through the conversion system as well
as internal procedures established for inspection and quality
assurance.

b)  Procedures must be established for the effective
identification, processing, storage, and preservation of the
stored documents and for making them available for the period
they are required to be retained.

c)  Upon request by the commission, a taxpayer must
provide facilities and equipment for reading, locating, and
reproducing any documents maintained on microfilm,
microfiche, or other storage-only imaging system.

d)  When displayed on equipment or reproduced on paper,
the documents must exhibit a high degree of legibility and
readability.  For this purpose, legibility is defined as the quality
of a letter or numeral that enables the observer to identify it
positively and quickly to the exclusion of all other letters or
numerals.  Readability is defined as the quality of a group of
letters or numerals being recognizable as words or complete
numbers.

e)  All data stored on microfilm, microfiche, or other
storage-only imaging systems must be maintained and arranged
in a manner that permits the location of any particular record.

f)  There is no substantial evidence that the microfilm,
microfiche or other storage-only imaging system lacks
authenticity or integrity.

I.  Effect on hard-copy recordkeeping requirements.
1.  Except as otherwise provided in this section, the

provisions of this rule do not relieve taxpayers of the
responsibility to retain hard-copy records that are created or
received in the ordinary course of business as required by
existing law and regulations.  Hard-copy records may be
retained on a recordkeeping medium as provided in H.

2.  Hard-copy records not produced or received in the
ordinary course of transacting business, e.g., when the taxpayer
uses electronic data interchange technology, need not be
created.

3.  Hard-copy records generated at the time of a transaction
using a credit or debit card must be retained unless all the
details necessary to determine correct tax liability relating to the
transaction are subsequently received and retained by the
taxpayer in accordance with this rule.  These details include
those listed in D.4.a) and D.4.b).
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4.  Computer printouts that are created for validation,
control, or other temporary purposes need not be retained.

5.  Nothing in this section shall prevent the commission
from requesting hard-copy printouts in lieu of retained machine-
sensible records at the time of examination.

R861-1A-36.  Signatures Defined Pursuant to Utah Code
Ann. Sections 41-1a-209, 59-10-512, and 59-12-107.

A.  "Telefile" means the filing of tax returns and tax
payment information by telephone.

B.  Taxpayers who file tax return information, other than
electronic funds transfers, through the Tax Commission’s telefile
system shall use the Tax Commission assigned personal
identification number as their signature for all tax return
information filed through that system.

C.  Individuals who submit an application to renew their
vehicle registration on the Internet web site authorized by the
Tax Commission shall use the Tax Commission assigned
personal identification number included with their registration
renewal information as their signature for the renewal
application submitted over the Internet.

KEY:  developmentally disabled, grievance procedures,
taxation, disclosure requirements
June 21, 2000 41-1a-209
Notice of Continuation May 20, 1997 59-1-205

59-1-207
59-1-210
59-1-301
59-1-401
59-1-403
59-1-501
59-1-505
59-1-602
59-1-705

59-1-1004
59-10-512
59-10-533
59-12-107
59-13-210
59-10-544
59-14-404

59-2-212
59-2-701
59-2-705

59-2-1003
59-2-1006
59-2-1007
59-2-1011

59-2-704
59-2-924
59-7-517
63-46a-4
63-46b-1
76-8-502
76-8-503
59-2-701
63-46b-3
63-46b-4

63-46b-5
63-46b-6
63-46b-7
through

63-46b-11
63-46b-13
63-46b-21

63-46a-3(2)
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R865.  Tax Commission, Auditing.
R865-6F.  Franchise Tax.
R865-6F-1.  Corporation Franchise Privilege - Right to Do
Business - Nature of Liability and How Terminated Pursuant
to Utah Code Ann. Sections 16-10a-1501 through 16-10a-
1522.

A.  The Utah franchise tax is imposed upon corporations
qualified or incorporated under the laws of Utah, whether or not
they do business therein, and also upon corporations doing
business in Utah, whether or not they are qualified or
incorporated under the laws of Utah.

1.  An unqualified foreign corporation doing business in
this state is liable for Utah corporation franchise tax in the same
amount as if it had duly applied for and received a certificate of
authority to transact business in this state pursuant to Section
16-10a-1501.

2.  An unqualified foreign corporation deriving income
from this state, but not doing business in this state within the
contemplation of the Utah corporation franchise tax law is
subject to the Utah corporation income tax on income derived
from this state under the provisions of Sections 59-7-201 to 59-
7-207.

B.  If a corporation received its corporate authority to do
business in Utah prior to January 1, 1973, and is a member of an
affiliated group filing a combined report under Section 59-7-402
or 59-7-403, and legally terminates its corporate authority, it
must include its activity during the final year in the combined
report of the group.  The tax is imposed upon the income of the
group rather than the income of the individual corporations.

C.  A corporation that was incorporated, qualified, or that
reinstated its corporate authority to do business in Utah after
January 1, 1973 must file a corporation franchise tax return and
pay the tax due with the return for the year in which it legally
terminates its right to do business in this state.  The Tax
Commission shall not issue a tax clearance certificate until the
final return has been filed and the amounts due for the final year
are paid.

D.  For Utah corporation franchise tax purposes, a foreign
corporation terminates its corporate existence or the privileges
for which the franchise tax is levied (unless it continues to do
business) on the date on which:

1.  a certificate of withdrawal is issued under the provisions
of Section 16-10a-1520;

2.  its corporate existence is legally terminated in its home
state, provided authoritative evidence of that termination is
filed;

3.  a certificate of revocation of its authority to transact
business in this state is issued under the provisions of Sections
16-10a-1530 and 16-10a-1531; or

4.  the corporate powers, rights, and privileges are forfeited
under the provisions of Section 59-7-534.

E.  For Utah corporation franchise tax purposes, a
corporation that is incorporated under the laws of this state
terminates its corporate existence or the privilege of exercising
its corporate franchise for which the franchise tax is levied on
the date on which:

1.  a certificate of dissolution is issued pursuant to a
voluntary dissolution under the provisions of Section 16-10a-
1401 or Sections 16-10a-1402 through 16-10a-1403;

2.  a decree of dissolution is entered by the court pursuant
to the provisions of Sections 16-10a-1430 through 16-10a-1433;

3.  a certificate of merger or of consolidation (which effects
the termination of the separate corporate existence of the Utah
corporation) is issued pursuant to the provisions of Sections 16-
10a-1101 through 16-10a-1107; or

4.  the corporate rights and privileges are suspended under
the provisions of Section 59-7-534.

F.  If the corporation continues to do business in this state
subsequent to any of the above dates, it is liable for franchise
tax, even though doing business is not authorized, or may even
be prohibited, by law.  A corporation cannot avoid the franchise
tax by doing business without authority which, if legally done,
would subject the corporation to the tax.

R865-6F-2.  Establishment of Taxable Year and Filing the
First Return Pursuant to Utah Code Ann. Sections 59-7-501
and 59-7-505.

A. The period for which a corporation must file its returns
for corporation franchise tax purposes is the same period under
which its income is computed pursuant to Section 59-7-501.

B.  The first return may cover a period of less than 12-
calendar months, but may not exceed 12-calendar months.  The
period must end on the last day of a calendar month, except that
the Tax Commission will accept returns being made using the
52-53 week method of reporting under Section 441(f), Internal
Revenue Code.

C.  If a corporation elects for federal purposes to end its
filing period on a date that does not fall on the last day of a
calendar month, the filing period for the purposes of effective
dates of Utah laws ends on the last day of the month nearest to
the federal year end.  The Utah net income is computed based
on the filing period for federal purposes, notwithstanding the
Utah filing period ends on the last day of the month.

D.  Except as provided in Section 59-7-505(8)(a), in the
case of a domestic corporation, the first return period begins
with the date of incorporation.  Activity prior to date of
incorporation must be reported on individual income or
partnership returns or of such other entity as may be
appropriate.

E.  Except as provided in Section 59-7-505(8)(a), in the
case of a foreign corporation, the first return period begins with
the date the corporation is qualified to do business in Utah
under Title 16, Chapter 10a, Part 15, or the date business within
the state is commenced, whichever is the earlier.

R865-6F-6.  Application of Corporation Franchise or Income
Tax Acts to Qualified Corporations and to Nonqualified
Foreign Corporations Pursuant to Utah Code Ann. Section
59-7-104.

A.  Definitions.
1.  "Ancillary activities" means those activities that serve

no independent business function for the seller apart from their
connection to the solicitation of orders.

2.  "De minimis activities" means those activities that,
when taken together, establish only a trivial connection with the
taxing state.  An activity conducted within Utah on a regular or
systematic basis or pursuant to a company policy, whether or
not in writing, shall not normally be considered trivial.
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3.  "In-home office" means an office or place of business
located within the residence of the employee or representative
of a company that satisfies the following conditions:

a)  The office may not be publicly attributed to the
company, or to the employee or representative of the company
in an employee or representative capacity.

b)  The use of the office shall be limited to soliciting and
receiving orders from customers; transmitting orders outside the
state for acceptance or rejection by the company; or for other
activities that are protected under Public Law 86-272, 15 U.S.C.
381-384 (hereafter P.L. 86-272) and this rule.

c)  Neither the company nor the employee or representative
shall maintain a telephone listing or other public listing for the
company within the state, nor use advertising or business
literature indicating that the company or its employee or
representative can be contacted at a specific address within the
state.  However, the normal distribution and use of business
cards and stationery identifying the employee’s or
representative’s name, address, telephone, and fax numbers and
affiliation with the company shall not, by itself, be considered
as advertising or otherwise publicly attributing an office to the
company or its employee or representative.

4.  "Solicitation" means:
a)  speech or conduct that explicitly or implicitly invites an

order; and
b)  activities that neither explicitly nor implicitly invite an

order, but are entirely ancillary to requests for an order.
B.  Every corporation doing business in Utah whether

qualified or not, and every corporation incorporated or qualified
in Utah whether or not doing business therein is subject to the
Utah corporation franchise tax, unless exempted under the
provisions of Section 59-7-102.  If liability for the tax exists, the
tax must be computed under the provisions of Section 59-7-104,
at the rate provided by statute, but in no case shall the tax be less
than the minimum tax prescribed.

C.  Foreign corporations not qualified in Utah which ship
goods to customers in this state from points outside this state,
pursuant to orders solicited but not accepted by agents or
employees in this state, and which are not doing business in
Utah are not taxable under the Utah Corporation Franchise Tax
Act if:

1.  they maintain no office nor stocks of goods in Utah, and
2.  they engage in no other activities in Utah.
D.  Foreign corporations not qualified in Utah that make

deliveries from stocks of goods located in this state are doing
business in this state and are taxable under the Corporation
Franchise Tax Act, even though they have no office or regular
place of business in this state.

E.  Foreign corporations not qualified in Utah are subject
to the franchise tax if performing the necessary duties to fulfill
contracts or subcontracts in Utah, whether through their own
employees or by furnishing of supervisory personnel.

F.  Corporations that own real property within this state and
rent or lease such properties to others are subject to the franchise
tax whether or not qualified under the laws of this state.  This
also applies to corporations deriving royalty, lease, or rental
income from properties located within this state, whether or not
such properties are owned by the corporation.

G.  Foreign corporations not qualified in Utah are subject

to the franchise or income tax if they derive income from
revenue-producing properties located in Utah or moving
through Utah or from services performed by personnel in this
state.  This includes, but is not limited to, freight and
transportation operations, sales of real property having a Utah
situs, leasing or sales of franchises, sporting or entertaining
events, etc.

H.  Corporations that participate in joint ventures or
working and operating agreements which are performed in this
state are subject to the franchise tax whether qualified or not.

I.  Foreign corporations qualified in Utah are subject to the
franchise tax even though engaged solely in interstate
commerce.

J.  P.L. 86-272 restricts a state from imposing a net income
tax on income derived within its borders from interstate
commerce if the only business activity of the company within
the state consists of the solicitation of orders for sales of
tangible personal property, which orders are sent outside the
state for acceptance or rejection, and, if accepted, are filled by
shipment or delivery from a point outside the state.  The term
"net income tax" includes a franchise tax measured by net
income.  If any sales of tangible personal property are made
from Utah into a state which is precluded by P.L. 86-272 from
taxing the income of the seller, such sales remain subject to
throwback to Utah pursuant to Section 59-7-318(2).  Similarly,
a sale into Utah from another state would not subject a
corporation to the Utah tax if the corporation’s activities do not
exceed those allowed under P.L. 86-272.

1.  Only the solicitation to sell personal property is
afforded immunity under P.L. 86-272; therefore, the leasing,
renting licensing or other disposition of tangible personal
property, or transactions involving intangibles such as
franchises, patents, copyrights, trade marks, service marks and
the like, or any other type of property are not protected activities
under P. L. 86-272.  The sale or delivery and the solicitation for
the sale or delivery of any type of service that is not either (1)
ancillary to solicitation, or (2) otherwise set forth as a protected
activity below is also not protected under P.L. 86-272 or this
rule.

2.  For the in-state activity to be a protected activity under
P.L. 86-272, it must be limited solely to solicitation, except for
de minimis activities and activities conducted by independent
contractors as described below.

K.  The following in-state activities, assuming they are not
of a de minimis level, will constitute doing business in Utah
under P.L. 86-272 and will subject the corporation to the Utah
corporation franchise tax:

1.  making repairs or providing maintenance or service to
the property sold or to be sold;

2.  collecting current or delinquent accounts, whether
directly or by third parties, through assignment or otherwise;

3.  investigating credit worthiness;
4.  installation or supervision of installation at or after

shipment or delivery;
5.  conducting training courses, seminars, or lectures for

personnel other than personnel involved only in solicitation;
6.  providing any kind of technical assistance or service

including engineering assistance or design service, when one of
the purposes thereof is other than the facilitation of the
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solicitation of orders;
7.  investigating, handling, or otherwise assisting in

resolving customer complaints, other than mediating direct
customer complaints when the sole purpose of such mediation
is to ingratiate the sales personnel with the customer;

8.  approving or accepting orders;
9.  repossessing property;
10.  securing deposits on sales;
11.  picking up or replacing damaged or returned property;
12.  hiring, training, or supervising personnel, other than

personnel involved only in solicitation;
13.  using agency stock checks or any other instrument or

process by which sales are made within this state by sales
personnel;

14.  maintaining a sample or display room in excess of two
weeks (14 days) at any one location within the state during the
tax year;

15.  carrying samples for sale, exchange or distribution in
any manner for consideration or other value;

16.  owning, leasing, using, or maintaining any of the
following facilities or property in-state:

(a)  repair shop;
(b)  parts department;
(c)  any kind of office other than an in-home office;
(d)  warehouse;
(e)  meeting place for directors, officers, or employees;
(f)  stock of goods other than samples for sales personnel

or that are used entirely ancillary to solicitation;
(g)  telephone answering service that is publicly attributed

to the company or to employees or agents of the company in
their representative status;

(h)  mobile stores, i.e., vehicles with drivers who are sales
personnel making sales from the vehicles;

(i)  real property or fixtures to real property of any kind.
17.  consigning stocks of goods or other tangible personal

property to any person, including an independent contractor, for
sale;

18.  maintaining, by either an in-state or an out-of-state
resident employee, an office or place of business (in-home or
otherwise) of any kind other than an in-home office;

(b)  The maintenance of any office or other place of
business in this state that does not strictly qualify as an in-home
office under this subsection shall, by itself cause the loss of
protection under this rule.

(c)  For purposes of this subsection it is not relevant
whether the company pays directly, indirectly, or not at all for
the cost of maintaining the in-home office.

19.  entering into franchising of licensing agreements;
selling or otherwise disposing of franchises and licenses; or
selling or otherwise transferring tangible personal property
pursuant to such franchise or license by the franchisor or
licensor to its franchisee or licensee within the state;

20.  shipping or delivering of goods into this state by
means of private vehicle, rail, water, air or other carrier,
irrespective of whether a shipment of delivery fee or other
charge is imposed, directly or indirectly, upon the purchaser;

21.  conducting any activity not listed as a protected
activity below which is not entirely ancillary to requests for
orders, even if such activity helps to increase purchases.

L.  The following in-state activities will not cause the loss
of protection for otherwise protected sales;

1.  soliciting orders for sales by any type of advertising;
2.  soliciting of orders by an in-state resident employee or

representative of the company, so long as such person does not
maintain or use any office or other place of business in the state
other than an in-home office;

3.  carrying samples and promotional materials only for
display or distribution without charge or other consideration;

4.  furnishing and setting up display racks and advising
customers on the display of the company’s products without
charge or other consideration;

5.  providing automobiles to sales personnel for their use
in conducting protected activities;

6.  passing orders, inquiries and complaints on to the home
office;

7.  missionary sales activities, i.e. the solicitation of
indirect customers for the company’s goods.  For example, a
manufacturer’s solicitation of retailers to buy the manufacturer’s
goods from the manufacturer’s wholesale customers would be
protected if such solicitation activities are otherwise immune;

8.  coordinating shipment or delivery without payment or
other consideration and providing information relating thereto
either prior or subsequent to the placement of an order;

9.  checking of customer’s inventories without a charge
therefore if performed for reorder, but not for other purposes
such as a quality control;

10.  maintaining a sample or display room for two weeks
(14 days) or less at any one location within the state during the
tax year;

11.  recruiting, training or evaluating sales personnel,
including occasionally using homes, hotels or similar places for
meetings with sales personnel;

12.  mediating direct customer complaints when the
purpose thereof is solely for ingratiating the sales personnel
with the customer and facilitating requests for orders;

13.  owning, leasing, using or maintaining personal
property for use in the employee or representative’s in-home
office or automobile that is solely limited to the conducting of
protected activities.  Therefore, the use of personal property
such as a cellular telephone, facsimile machine, duplicating
equipment, personal computer and computer software that is
limited to the carrying on of protected solicitation and activity
entirely ancillary to such solicitation or permitted by the
provisions of this rule shall not, by itself, remove the protection
of P.L. 86-272.

M.  P.L. 86-272 provides protection to certain in-state
activities if conducted by an independent contractor that would
not be afforded if performed by the company or its employees
or other representatives.

1.  Independent contractors may engage in the following
limited activities in the state without the company’s loss of
immunity;

a)  soliciting sales;
b)  making sales;
c)  maintaining an office.
2.  Sales representatives who represent a single principal

are not considered to be independent contractors and are subject
to the same limitations as those provided under P.L. 86-272 and
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this rule.
3.  Maintenance of stock of goods in the state by the

independent contractor under consignment or any other type of
arrangement with the company, except for purposes of display
and solicitation, shall remove the protection.

N.  The Tax Commission will apply the provisions of P.L.
86-272 and of this rule to business activities conducted in
foreign commerce.  Therefore, whether business activities are
conducted by (i) a foreign or domestic company selling tangible
personal property into a county outside of the United States
from a point within this state or by (ii) either company selling
such property into this state from a point outside of the United
States, the principles under this rule apply equally to determine
whether the sales transactions are protected and the company
immune from taxation in either this state or in the foreign
county, as the case might be, and whether, if applicable, the
throwback provisions of Section 59-7-318(2) will apply.

O.  The protection afforded by P.L. 86-272 and the
provisions of this rule do not apply to any corporation that is
incorporated or domiciled in this state.

P.  A company that registers or otherwise formally qualifies
to do business within this state does not, by that fact alone, lose
its protection under P.L. 86-272.  Where, separate from or
ancillary to such registration or qualification, the company
receives and seeks to use or protect any additional benefit or
protection from this state through activity not otherwise
protected under P.L. 86-272 or this rule, such protection shall be
removed.

Q.  The protection afforded under P.L. 86-272 and the
provisions of this rule shall be determined on a year by year tax
basis.  Therefore, if at any time during a tax year the company
conducts activities that are not protected under P.L. 86-272 or
this rule, no sales in this state or income earned by the company
attributed to this state during any part of said tax year shall be
protected from taxation for purposes of the corporate franchise
tax.

R865-6F-8.  Allocation and Apportionment of Net Income
(Uniform Division of Income for Tax Purposes Act) Pursuant
to Utah Code Ann. Sections 59-7-302 through 59-7-321.

A.  Business and Nonbusiness Income Defined.  Section
59-7-302 defines business income as income arising from
transactions and activity in the regular course of the taxpayer’s
trade or business operations.  In essence, all income that arises
from the conduct of trade or business operations of a taxpayer
is business income.  For purposes of administration of the
Uniform Division of Income for Tax Purposes Act (UDITPA),
the income of the taxpayer is business income unless clearly
classifiable as nonbusiness income.

1.  Nonbusiness income means all income other than
business income and shall be narrowly construed.

2.  The classification of income by the labels occasionally
used, such as manufacturing income, compensation for services,
sales income, interest, dividends, rents, royalties, gains,
operating income, and nonoperating income, is of no aid in
determining whether income is business or nonbusiness income.
Income of any type or class and from any source is business
income if it arises from transactions and activity occurring in the
regular course of a trade or business.  Accordingly, the critical

element in determining whether income is business income or
nonbusiness income is the identification of the transactions and
activity that are the elements of a particular trade or business.
In general, all transactions and activities of the taxpayer that are
dependent upon or contribute to the operation of the taxpayer’s
economic enterprise as a whole constitute the taxpayer’s trade or
business and will be transactions and activity arising in the
regular course of business, and will constitute integral parts of
a trade or business.

3.  Business and Nonbusiness Income.  Application of
Definitions.  The following are rules for determining whether
particular income is business or nonbusiness income:

a)  Rents from real and tangible personal property.  Rental
income from real and tangible property is business income if the
property with respect to which the rental income was received
is used in the taxpayer’s trade or business or is incidental thereto
and therefore is includable in the property factor under G.1.a).

b)  Gains or Losses from Sales of Assets.  Gain or loss
from the sale, exchange or other disposition of real or tangible
or intangible personal property constitutes business income if
the property while owned by the taxpayer was used in the
taxpayer’s trade or business.  However, if the property was
utilized for the production of nonbusiness income the gain or
loss will constitute nonbusiness income.  See G.1.b).

c)  Interest.  Interest income is business income where the
intangible with respect to which the interest was received arises
out of or was created in the regular course of the taxpayer’s trade
or business operations or where the purpose for acquiring and
holding the intangible is related to or incidental to trade or
business operations.

d)  Dividends.  Dividends are business income where the
stock with respect to which the dividends are received arises out
of or was acquired in the regular course of the taxpayer’s trade
or business operations or where the purpose for acquiring and
holding the stock is related to or incidental to the trade or
business operations.  Because of the regularity with which most
corporate taxpayers engage in investment activities, because the
source of capital for those investments arises in the ordinary
course of a taxpayer’s business, because the income from those
investments is utilized in the ordinary course of the taxpayer’s
business and because those investment assets are used for
general credit purposes, income arising from the ownership or
sale or other disposition of investments is presumptively
business income.  This presumption may be rebutted if the
taxpayer can prove that the investment is unrelated to the
regular trade or business activities.

e)  Proration of Deductions.  In most cases an allowable
deduction of a taxpayer will be applicable only to the business
income arising from the trade or business or to a particular item
of nonbusiness income.  In some cases an allowable deduction
may be applicable to the business income and to nonbusiness
income.  In those cases the deduction shall be prorated among
the business and nonbusiness income in a manner that fairly
distributes the deduction among the classes of income to which
it is applicable.

f)  A schedule must be submitted with the return showing:
(1)  the gross income from each class of income being

allocated;
(2)  the amount of each class of applicable expenses,
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together with explanation or computations showing how
amounts were arrived at;

(3)  the total amount of the applicable expenses for each
income class; and

(4)  the net income of each income class.  The schedules
should provide appropriate columns as set forth above for items
allocated to this state and for items allocated outside this state.

g)  In filing returns with this state, if the taxpayer departs
from or modifies the manner of prorating any such deduction
used in returns for prior years, the taxpayer shall disclose in the
return for the current year the nature and extent of the
modification.

h)  If the returns or reports filed by a taxpayer with all
states to which the taxpayer reports under UDITPA are not
uniform in the application or proration of any deduction, the
taxpayer shall disclose in its return to this state the nature and
extent of the variance.

B.  Definitions.
1.  "Taxpayer," for purposes of this rule, is as defined in

Section 59-7-101.
2.  "Apportionment" means the division of business income

between states by the use of a formula containing apportionment
factors.

3.  "Allocation" means the assignment of nonbusiness
income to a particular state.

4.  "Business activity" refers to the transactions and activity
occurring in the regular course of the trade or business of a
taxpayer.

C.  Apportionment.
1.  If the business activity with respect to the trade or

business of a taxpayer occurs both within and without this state,
and if by reason of that business activity the taxpayer is taxable
in another state, the portion of the net income (or net loss)
arising from the trade or business derived from sources within
this state shall be determined by apportionment in accordance
with Sections 59-7-311 to 59-7-319.

2.  Allocation.  Any taxpayer subject to the taxing
jurisdiction of this state shall allocate all of its nonbusiness
income or loss within or without this state in accordance with
Sections 59-7-306 to 59-7-310.

D.  Consistency and Uniformity in Reporting.  In filing
returns with this state, if the taxpayer departs from or modifies
the manner in which income has been classified as business
income or nonbusiness income in returns for prior years, the
taxpayer shall disclose in the return for the current year the
nature and extent of the modification.  If the returns or reports
filed by a taxpayer for all states to which the taxpayer reports
under UDITPA are not uniform in the classification of income
as business or nonbusiness income, the taxpayer shall disclose
in its return to this state the nature and extent of the variance.

E.  Taxable in Another State.
1.  In General.  Under Section 59-7-303 the taxpayer is

subject to the allocation and apportionment provisions of
UDITPA if it has income from business activity that is taxable
both within and without this state.  A taxpayer’s income from
business activity is taxable without this state if the taxpayer, by
reason of business activity (i.e., the transactions and activity
occurring in the regular course of the trade or business), is
taxable in another state within the meaning of Section 59-7-305.

A taxpayer is taxable within another state if it meets either one
of two tests:

a)  if by reason of business activity in another state the
taxpayer is subject to one of the types of taxes specified in
Section 59-7-305(1), namely:  a net income tax, a franchise tax
measured by net income, a franchise tax for the privilege of
doing business, or a corporate stock tax; or

b)  if by reason of business activity another state has
jurisdiction to subject the taxpayer to a net income tax,
regardless of whether the state imposes that tax on the taxpayer.
A taxpayer is not taxable in another state with respect to the
trade or business merely because the taxpayer conducts
activities in that state pertaining to the production of
nonbusiness income.

2.  When a Taxpayer Is Subject to a Tax Under Section 59-
7-305.  A taxpayer is subject to one of the taxes specified in
Section 59-7-305(1) if it carries on business activity in a state
and that state imposes such a tax thereon.  Any taxpayer that
asserts that it is subject to one of the taxes specified in Section
59-7-305(1) in another state shall furnish to the Tax
Commission, upon its request, evidence to support that
assertion.  The Tax Commission may request that the evidence
include proof that the taxpayer has filed the requisite tax return
in the other state and has paid any taxes imposed under the law
of the other state.  The taxpayer’s failure to produce that proof
may be taken into account in determining whether the taxpayer
is subject to one of the taxes specified in Section 59-7-305(1) in
the other state.  If the taxpayer voluntarily files and pays one or
more taxes when not required to do so by the laws of that state
or pays a minimal fee for qualification, organization, or for the
privilege of doing business in that state, but

a)  does not actually engage in business activity in that
state, or

b)  does actually engage in some business activity, not
sufficient for nexus, and the minimum tax bears no relation to
the taxpayer’s business activity within that state, the taxpayer is
not subject to one of the taxes specified within the meaning of
Section 59-7-305(1).

3.  When a State Has Jurisdiction to Subject a Taxpayer to
a Net Income Tax.  The second test, that of Section 59-7-305(2),
applies if the taxpayer’s business activity is sufficient to give the
state jurisdiction to impose a net income tax by reason of
business activity under the Constitution and statutes of the
United States.  Jurisdiction to tax is not present where the state
is prohibited from imposing the tax by reason of the provisions
of Public Law 86-272, 15 U. S. C. A. Sec. 381-385 (P.L. 86-
272).  In the case of any state as defined in Section 59-7-302(6),
other than a state of the United States or political subdivision of
a state, the determination of whether a state has jurisdiction to
subject the taxpayer to a net income tax shall be made as though
the jurisdictional standards applicable to a state of the United
States applied in that state.  If jurisdiction is otherwise present,
the state is not considered as without jurisdiction by reason of
the provisions of a treaty between that state and the United
States.

F.  Apportionment Formula.  All business income of the
taxpayer shall be apportioned to this state by use of the
apportionment formula set forth in Section 59-7-311.  The
elements of the apportionment formula are the property factor,
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see G. below, the payroll factor, see H. below, and the sales
factor, see I. below, of the trade or business of the taxpayer.  For
exceptions see J. below.

G.  Property Factor.
1.  In General.
a)  The property factor of the apportionment formula shall

include all real and tangible personal property owned or rented
by the taxpayer and used during the tax period in the regular
course of its trade or business.  Real and tangible personal
property includes land, buildings, machinery, stocks of goods,
equipment, and other real and tangible personal property but
does not include coin or currency.

b)  Property used in connection with the production of
nonbusiness income shall be excluded from the property factor.
Property used both in the regular course of the taxpayer’s trade
or business and in the production of nonbusiness income shall
be included in the factor only to the extent the property is used
in the regular course of the taxpayer’s trade or business.  The
method of determining the portion of the value to be included in
the factor will depend upon the facts of each case.

c)  The property factor shall reflect the average value of
property includable in the factor.  Refer to G.6.

2.  Property Used for the Production of Business Income.
Property shall be included in the property factor if it is actually
used or is available for or capable of being used during the tax
period in the regular course of the trade or business of the
taxpayer.  Property held as reserves or standby facilities or
property held as a reserve source of materials shall be included
in the factor.  For example, a plant temporarily idle or raw
material reserves not currently being processed are includable in
the factor.  Property or equipment under construction during the
tax period, except inventoriable goods in process, shall be
excluded from the factor until the property is actually used in the
regular course of the trade or business of the taxpayer.  If the
property is partially used in the regular course of the trade or
business of the taxpayer while under construction, the value of
the property to the extent used shall be included in the property
factor.

3.  Consistency in Reporting.  In filing returns with this
state, if the taxpayer departs from or modifies the manner of
valuing property, or of excluding or including property in the
property factor, used in returns for prior years, the taxpayer shall
disclose in the return for the current year the nature and extent
of the modification.  If the returns or reports filed by the
taxpayer with all states to which the taxpayer reports under
UDITPA are not uniform in the valuation of property and in the
exclusion or inclusion of property in the property factor, the
taxpayer shall disclose in its return to this state the nature and
extent of the variance.

4.  Numerator.  The numerator of the property factor shall
include the average value of the real and tangible personal
property owned or rented by the taxpayer and used in this state
during the tax period in the regular course of the trade or
business of the taxpayer.  Property in transit between locations
of the taxpayer to which it belongs shall be considered to be at
the destination for purposes of the property factor.  Property in
transit between a buyer and seller that is included by a taxpayer
in the denominator of its property factor in accordance with its
regular accounting practices shall be included in the numerator

according to the state of destination.  The value of mobile or
movable property such as construction equipment, trucks, or
leased electronic equipment that are located within and without
this state during the tax period shall be determined for purposes
of the numerator of the factor on the basis of total time within
the state during the tax period.  An automobile assigned to a
traveling employee shall be included in the numerator of the
factor of the state to which the employee’s compensation is
assigned under the payroll factor or in the numerator of the state
in which the automobile is licensed.

5.  Valuation of Owned Property.
a)  Property owned by the taxpayer shall be valued at its

original cost.  As a general rule original cost is deemed to be the
basis of the property for state franchise or income tax purposes
(prior to any adjustments) at the time of acquisition by the
taxpayer and adjusted by subsequent capital additions or
improvements thereto and partial disposition thereof, by reasons
including sale, exchange, and abandonment.  However,
capitalized intangible drilling and development costs shall be
included in the property factor whether or not they have been
expensed for either federal or state tax purposes.

b)  Inventory of stock of goods shall be included in the
factor in accordance with the valuation method used for state tax
purposes.

c)  Property acquired by gift or inheritance shall be
included in the factor at its basis for determining depreciation.

6.  Valuation of Rented Property.
a)  Property rented by the taxpayer is valued at eight times

its net annual rental rate.  The net annual rental rate for any item
of rented property is the annual rental rate paid by the taxpayer
for the property, less the aggregate annual subrental rates paid
by subtenants of the taxpayer.  See J.2. for special rules where
the use of the net annual rental rate produces a negative or
clearly inaccurate value or where property is used by the
taxpayer at no charge or rented at a nominal rental rate.

b)  Subrents are not deducted when the subrents constitute
business income because the property that produces the subrents
is used in the regular course of the trade or business of the
taxpayer when it is producing the income.  Accordingly there is
no reduction in its value.

c)  Annual rental rate is the amount paid as rental for
property for a 12-month period; i.e., the amount of the annual
rent.  Where property is rented for less than a 12-month period,
the rent paid for the actual period of rental shall constitute the
annual rental rate for the tax period.  However, where a taxpayer
has rented property for a term of 12 or more months and the
current tax period covers a period of less than 12 months (due,
for example, to a reorganization or change of accounting
period), the rent paid for the short tax period shall be
annualized.  If the rental term is for less than 12 months, the rent
shall not be annualized beyond its term.  Rent shall not be
annualized because of the uncertain duration when the rental
term is on a month to month basis.

d)  Annual rent is the actual sum of money or other
consideration payable, directly or indirectly, by the taxpayer or
for its benefit for the use of the property and includes:

(1)  Any amount payable for the use of real or tangible
personal property, or any part thereof, whether designated as a
fixed sum of money or as a percentage of sales, profits or
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otherwise.
(2)  Any amount payable as additional rent or in lieu of

rents, such as interest, taxes, insurance, repairs or any other
items that are required to be paid by the terms of the lease or
other arrangement, not including amounts paid as service
charges, such as utilities, and janitor services.  If a payment
includes rent and other charges unsegregated, the amount of rent
shall be determined by consideration of the relative values of the
rent and other items.

e)  Annual rent does not include:
(1)  incidental day-to-day expenses such as hotel or motel

accommodations, or daily rental of automobiles;
(2)  royalties based on extraction of natural resources,

whether represented by delivery or purchase.  For this purpose,
a royalty includes any consideration conveyed or credited to a
holder of an interest in property that constitutes a sharing of
current or future production of natural resources from that
property, irrespective of the method of payment or how that
consideration may be characterized, whether as a royalty,
advance royalty, rental, or otherwise.

f)  Leasehold improvements shall, for the purposes of the
property factor, be treated as property owned by the taxpayer
regardless of whether the taxpayer is entitled to remove the
improvements or the improvements revert to the lessor upon
expiration of the lease.  Hence, the original cost of leasehold
improvements shall be included in the factor.

7.  Averaging Property Values.  As a general rule, the
average value of property owned by the taxpayer shall be
determined by averaging the values at the beginning and end of
the tax period.  However, the Tax Commission may require or
allow averaging by monthly values if that method of averaging
is required to properly reflect the average value of the taxpayer’s
property for the tax period.

a)  Averaging by monthly values will generally be applied
if substantial fluctuations in the values of the property exist
during the tax period or where property is acquired after the
beginning of the tax period or disposed of before the end of the
tax period.

b)  Example:  The monthly value of the taxpayer’s property
was as follows:
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The average value of the taxpayer’s property includable in
the property factor for the income year is determined as follows:

$120,000 / 12 = $10,000
c)  Averaging with respect to rented property is achieved

automatically by the method of determining the net annual rental
rate of the property as set forth in G.6.a).

H.  Payroll Factor.

1.  The payroll factor of the apportionment formula shall
include the total amount paid by the taxpayer in the regular
course of its trade or business for compensation during the tax
period.

2.  The total amount paid to employees is determined upon
the basis of the taxpayer’s accounting method.  If the taxpayer
has adopted the accrual method of accounting, all compensation
properly accrued shall be deemed to have been paid.
Notwithstanding the taxpayer’s method of accounting, at the
election of the taxpayer, compensation paid to employees may
be included in the payroll factor by use of the cash method if the
taxpayer is required to report compensation under that method
for unemployment compensation purposes.  The compensation
of any employee on account of activities that are connected with
the production of nonbusiness income shall be excluded from
the factor.

3.  The term "compensation" means wages, salaries,
commissions and any other form of remuneration paid to
employees for personal services.  Payments made to an
independent contractor or any other person not properly
classifiable as an employee are excluded.  Only amounts paid
directly to employees are included in the payroll factor.
Amounts considered paid directly include the value of board,
rent, housing, lodging, and other benefits or services furnished
to employees by the taxpayer in return for personal services.

a)  The term "employee" means:
(1)  any officer of a corporation; or
(2)  any individual who, under the usual common law rules

applicable in determining the employer-employee relationship,
has the status of an employee.  Generally, a person will be
considered to be an employee if he is included by the taxpayer
as an employee for purposes of the payroll taxes imposed by the
Federal Insurance Contributions Act.  However, since certain
individuals are included within the term employees in the
Federal Insurance Contributions Act who would not be
employees under the usual common law rules, it may be
established that a person who is included as an employee for
purposes of the Federal Insurance Contributions Act is not an
employee for purposes of this rule.

b)  In filing returns with this state, if the taxpayer departs
from or modifies the treatment of compensation paid used in
returns for prior years, the taxpayer shall disclose in the return
for the current year the nature and extent of the modification.

(1)  If the returns or reports filed by the taxpayer with all
states to which the taxpayer reports under UDITPA are not
uniform in the treatment of compensation paid, the taxpayer
shall disclose in its return to this state the nature and extent of
the variance.

4.  Denominator.  The denominator of the payroll factor is
the total compensation paid everywhere during the tax period.
Accordingly, compensation paid to employees whose services
are performed entirely in a state where the taxpayer is immune
from taxation, for example, by P.L. 86-272, are included in the
denominator of the payroll factor.

5.  Numerator.  The numerator of the payroll factor is the
total amount paid in this state during the tax period by the
taxpayer for compensation.  The tests in Section 59-7-316 to be
applied in determining whether compensation is paid in this
state are derived from the Model Unemployment Compensation
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Act.  Accordingly, if compensation paid to employees is
included in the payroll factor by use of the cash method of
accounting or if the taxpayer is required to report compensation
under that method for unemployment compensation purposes,
it shall be presumed that the total wages reported by the
taxpayer to this state for unemployment compensation purposes
constitute compensation paid in this state except for
compensation excluded under H.  The presumption may be
overcome by satisfactory evidence that an employee’s
compensation is not properly reportable to this state for
unemployment compensation purposes.

6.  Compensation Paid in this State.  Compensation is paid
in this state if any one of the following tests applied
consecutively are met:

a)  The employee’s service is performed entirely within the
state.

b)  The employee’s service is performed entirely within and
without the state, but the service performed without the state is
incidental to the employee’s service within the state.  The word
incidental means any service that is temporary or transitory in
nature, or that is rendered in connection with an isolated
transaction.

c)  If the employee’s services are performed both within and
without this state, the employee’s compensation will be
attributed to this state:

(1)  if the employee’s base of operations is in this state; or
(2)  if there is no base of operations in any state in which

some part of the service is performed, but the place from which
the service is directed or controlled is in this state; or

(3)  if the base of operations or the place from which the
service is directed or controlled is not in any state in which some
part of the service is performed but the employee’s residence is
in this state.

d)  The term "base of operations" is the place of more or
less permanent nature from which the employee starts his work
and to which he customarily returns in order to receive
instructions from the taxpayer or communications from his
customers or other persons or to replenish stock or other
materials, repair equipment, or perform any other functions
necessary to the exercise of his trade or profession at some other
point or points.  The term "place from which the service is
directed or controlled" means the place from which the power to
direct or control is exercised by the taxpayer.

I.  Sales Factor.  In General.
1.  Section 59-7-302(5) defines the term "sales" to mean all

gross receipts of the taxpayer not allocated under Section 59-7-
306 through 59-7-310.  Thus, for purposes of the sales factor of
the apportionment formula for the trade or business of the
taxpayer, the term sales means all gross receipts derived by the
taxpayer from transactions and activity in the regular course of
the trade or business.  The following are rules determining sales
in various situations.

a)  In the case of a taxpayer engaged in manufacturing and
selling or purchasing and reselling goods or products, sales
includes all gross receipts from the sales of goods or products
(or other property of a kind that would properly be included in
the inventory of the taxpayer if on hand at the close of the tax
period) held by the taxpayer primarily for sale to customers in
the ordinary course of its trade or business.  Gross receipts for

this purpose means gross sales, less returns and allowances and
includes all interest income, service charges, carrying charges,
or time-price differential charges incidental to sales.  Federal
and state excise taxes (including sales taxes) shall be included
as part of receipts if taxes are passed on to the buyer or included
as part of the selling price of the product.

b)  In the case of cost plus fixed fee contracts, such as the
operation of a government-owned plant for a fee, sales includes
the entire reimbursed cost, plus the fee.

c)  In the case of a taxpayer engaged in providing services,
such as the operation of an advertising agency, or the
performance of equipment service contracts, or research and
development contracts, sales includes the gross receipts from the
performance of services including fees, commissions, and
similar items.

d)  In the case of a taxpayer engaged in renting real or
tangible property, sales includes the gross receipts from the
rental, lease or licensing of the use of the property.

e)  In the case of a taxpayer engaged in the sale,
assignment, or licensing of intangible personal property such as
patents and copyrights, sales includes the gross receipts
therefrom.

f)  If a taxpayer derives receipts from the sale of equipment
used in its business, those receipts constitute sales.  For
example, a truck express company owns a fleet of trucks and
sells its trucks under a regular replacement program.  The gross
receipts from the sales of the trucks are included in the sales
factor.

g)  In some cases certain gross receipts should be
disregarded in determining the sales factor in order that the
apportionment formula will operate fairly to apportion to this
state the income of the taxpayer’s trade or business.  See J.3.

h)  In filing returns with this state, if the taxpayer departs
from or modifies the basis for excluding or including gross
receipts in the sales factor used in returns for prior years, the
taxpayer shall disclose in the return for the current year the
nature and extent of the modification.

i)  If the returns or reports filed by the taxpayer with all
states to which the taxpayer reports under UDITPA are not
uniform in the inclusion or exclusion of gross receipts, the
taxpayer shall disclose in its return to this state the nature and
extent of the variance.

2.  Denominator.  The denominator of the sales factor shall
include the total gross receipts derived by the taxpayer from
transactions and activity in the regular course of its trade or
business, except receipts excluded under J.3.

3.  Numerator.  The numerator of the sales factor shall
include gross receipts attributable to this state and derived by
the taxpayer from transactions and activity in the regular course
of its trade or business.  All interest income, service charges,
carrying charges, or time-price differential charges incidental to
gross receipts shall be included regardless of the place where the
accounting records are maintained or the location of the contract
or other evidence of indebtedness.

4.  Sales of Tangible Personal Property in this State.
a)  Gross receipts from the sales of tangible personal

property (except sales to the United States government; see I.5.)
are in this state:

(1)  if the property is delivered or shipped to a purchaser
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within this state regardless of the f.o.b. point or other conditions
of sale; or

(2)  if the property is shipped from an office, store,
warehouse, factory, or other place of storage in this state and the
taxpayer is not taxable in the state of the purchaser.

b)  Property shall be deemed to be delivered or shipped to
a purchaser within this state if the recipient is located in this
state, even though the property is ordered from outside this state.

c)  Property is delivered or shipped to a purchaser within
this state if the shipment terminates in this state, even though the
property is subsequently transferred by the purchaser to another
state.

d)  The term "purchaser within this state" shall include the
ultimate recipient of the property if the taxpayer in this state, at
the designation of the purchaser, delivers to or has the property
shipped to the ultimate recipient within this state.

e)  When property being shipped by a seller from the state
of origin to a consignee in another state is diverted while en
route to a purchaser in this state, the sales are in this state.

f)  If the taxpayer is not taxable in the state of the
purchaser, the sale is attributed to this state if the property is
shipped from an office, store, warehouse, factory, or other place
of storage in this state.

g)  If a taxpayer whose salesman operates from an office
located in this state makes a sale to a purchaser in another state
in which the taxpayer is not taxable and the property is shipped
directly by a third party to the purchaser, the following rules
apply:

(1)  If the taxpayer is taxable in the state from which the
third party ships the property, then the sale is in that state.

(2)  If the taxpayer is not taxable in the state from which
the property is shipped, the sale is in this state.

5.  Sales of Tangible Personal Property to United States
Government in this state.

a)  Gross receipts from the sales of tangible personal
property to the United States government are in this state if the
property is shipped from an office, store, warehouse, factory, or
other place of storage in this state.  For purposes of this rule,
only sales for which the United States government makes direct
payment to the seller pursuant to the terms of a contract
constitute sales to the United States government.  Thus, as a
general rule, sales by a subcontractor to the prime contractor, the
party to the contract with the United States government, do not
constitute sales to the United States government.

6.  Sales Other than Sales of Tangible Personal Property in
this State.

a)  In general, Section 59-7-319(1) provides for the
inclusion in the numerator of the sales factor of gross receipts
from transactions other than sales of tangible personal property
(including transactions with the United States government).
Under Section 59-7-319(1), gross receipts are attributed to this
state if the income producing activity that gave rise to the
receipts is performed wholly within this state.  Also, gross
receipts are attributed to this state if, with respect to a particular
item of income, the income producing activity is performed
within and without this state but the greater proportion of the
income producing activity is performed in this state, based on
costs of performance.

b)  The term "income producing activity" applies to each

separate item of income and means the transactions and activity
directly engaged in by the taxpayer in the regular course of its
trade or business for the ultimate purpose of obtaining gains or
profit.  Income producing activity does not include transactions
and activities performed on behalf of a taxpayer, such as those
conducted on its behalf by an independent contractor.
Accordingly, the income producing activity includes the
following:

(1)  the rendering of personal services by employees or the
utilization of tangible and intangible property by the taxpayer in
performing a service;

(2)  the sale, rental, leasing, or licensing or other use of real
property;

(3)  the rental, leasing, licensing or other use of intangible
personal property; or

(4)  the sale, licensing or other use of intangible personal
property.  The mere holding of intangible personal property is
not, of itself, an income producing activity.

c)  The term "costs of performance" means direct costs
determined in a manner consistent with generally accepted
accounting principles and in accordance with accepted
conditions or practices in the trade or business of the taxpayer.

d)  Receipts (other than from sales of tangible personal
property) in respect to a particular income producing activity are
in this state if:

(1)  the income producing activity is performed wholly
within this state; or

(2)  the income producing activity is performed both in and
outside this state and a greater proportion of the income
producing activity is performed in this state than in any other
state, based on costs of performance.

e)  The following are special rules for determining when
receipts from the income producing activities described below
are in this state:

(1)  Gross receipts from the sale, lease, rental or licensing
of real property are in this state if the real property is located in
this state.

(2)  Gross receipts from the rental, lease, or licensing of
tangible personal property are in this state if the property is
located in this state.  The rental, lease, licensing or other use of
tangible personal property in this state is a separate income
producing activity from the rental, lease, licensing or other use
of the same property while located in another state.
Consequently, if the property is within and without this state
during the rental, lease or licensing period, gross receipts
attributable to this state shall be measured by the ratio that the
time the property was physically present or was used in this
state bears to the total time or use of the property everywhere
during the period.

(3)  Gross receipts for the performance of personal services
are attributable to this state to the extent services are performed
in this state.  If services relating to a single item of income are
performed partly within and partly without this state, the gross
receipts for the performance of services shall be attributable to
this state only if a greater portion of the services were performed
in this state, based on costs of performance.  Usually where
services are performed partly within and partly without this
state, the services performed in each state will constitute a
separate income producing activity.  In that case, the gross
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receipts for the performance of services attributable to this state
shall be measured by the ratio that the time spent in performing
services in this state bears to the total time spent in performing
services everywhere.  Time spent in performing services
includes the amount of time expended in the performance of a
contract or other obligation that gives rise to gross receipts.
Personal service not directly connected with the performance of
the contract or other obligations, as for example, time expended
in negotiating the contract, is excluded from the computations.

J.  Special Rules:
1.  Section 59-7-320 provides that if the allocation and

apportionment provisions of UDITPA do not fairly represent the
extent of the taxpayer’s business activity in this state, the
taxpayer may petition for, or the tax administrator may require,
in respect to all or any part of the taxpayer’s business activity, if
reasonable:

a)  separate accounting;
b)  the exclusion of any one or more of the factors;
c)  the inclusion of one or more additional factors that will

fairly represent the taxpayer’s business activity in this state; or
d)  the employment of any other method to effectuate an

equitable allocation and apportionment of the taxpayer’s income.
2.  Property Factor.
The following special rules are established in respect to the

property factor of the apportionment formula:
a)  If the subrents taken into account in determining the net

annual rental rate under G.6.b) produce a negative or clearly
inaccurate value for any item of property, another method that
will properly reflect the value of rented property may be
required by the Tax Commission or requested by the taxpayer.
In no case however, shall the value be less than an amount that
bears the same ratio to the annual rental rate paid by the
taxpayer for property as the fair market value of that portion of
property used by the taxpayer bears to the total fair market value
of the rented property.

b)  If property owned by others is used by the taxpayer at
no charge or rented by the taxpayer for a nominal rate, the net
annual rental rate for the property shall be determined on the
basis of a reasonable market rental rate for that property.

3.  Sales Factors.
The following special rules are established in respect to the

sales factor of the apportionment formula:
a)  Where substantial amounts of gross receipts arise from

an incidental or occasional sale of a fixed asset used in the
regular course of the taxpayer’s trade or business, those gross
receipts shall be excluded from the sales factor.  For example,
gross receipts from the sale of a factory or plant will be
excluded.

b)  Insubstantial amounts of gross receipts arising from
incidental or occasional transactions or activities may be
excluded from the sales factor unless exclusion would materially
affect the amount of income apportioned to this state.  For
example, the taxpayer ordinarily may include or exclude from
the sales factor gross receipts from such transactions as the sale
of office furniture, and business automobiles.

c)  Where the income producing activity in respect to
business income from intangible personal property can be
readily identified, that income is included in the denominator of
the sales factor and, if the income producing activity occurs in

this state, in the numerator of the sales factor as well.  For
example, usually the income producing activity can be readily
identified in respect to interest income received on deferred
payments on sales of tangible property, see I.1.a), and income
from the sale, licensing or other use of intangible personal
property, see I.6.b)(4).

(1)  Where business income from intangible property
cannot readily be attributed to any particular income producing
activity of the taxpayer, the income cannot be assigned to the
numerator of the sales factor for any state and shall be excluded
from the denominator of the sales factor.  For example, where
business income in the form of dividends received on stock,
royalties received on patents or copyrights, or interest received
on bonds, debentures or government securities results from the
mere holding of the intangible personal property by the
taxpayer, such dividends and interest shall be excluded from the
denominator of the sales factor.

(2)  Exclude from the denominator of the sales factor,
receipts from the sales of securities unless the taxpayer is a
dealer therein.

4.  Domestic International Sales Corporation (DISC).  In
any case in which a corporation, subject to the income tax
jurisdiction of Utah, owns 50 percent or more of the voting
power of the stock of a corporation classified as a DISC under
the provisions of Sec. 992 Internal Revenue Code, a combined
filing with the DISC corporation is required.

5.  Partnership or Joint Venture Income.  Income or loss
from partnership or joint venture interests shall be included in
income and apportioned to Utah through application of the
three-factor formula consisting of property, payroll and sales.
For apportionment purposes, the portion of partnership or joint
venture property, payroll and sales to be included in the
corporation’s property, payroll and sales factors shall be
computed on the basis of the corporation’s ownership interest in
the partnership or joint venture, and otherwise in accordance
with other applicable provisions of this rule.

R865-6F-14.  Extent to Which Federal Income Tax
Provisions Are Followed for Corporation Franchise Tax
Purposes Pursuant to Utah Code Ann. Sections 59-7-106, 59-
7-108, 59-7-501, and 59-7-502.

A.  It is the policy of the Tax Commission, in matters
involving the determination of net income for Utah corporation
franchise tax purposes, to follow as closely as possible federal
requirements with respect to the same matters.  In some
instances, of course, the federal and state statutes differ; and due
to such conflict, the federal rulings, regulations, and decisions
cannot be followed.  Furthermore, in some instances, the Tax
Commission may disagree with the federal determinations and
does not consider them controlling for Utah corporation
franchise tax purposes.

1.  The items of major importance ordinarily allowed in
conformity with federal requirements are:

a.  depreciation (see rule R865-6F-9),
b.  depletion,
c.  exploration and development expenses,
d.  intangible drilling costs,
e.  accounting methods and periods (see rule R865-6F-2),

and
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f.  Subpart F income.
2.  The following are the major items which require

different treatment under the state and federal statutes:
a.  installment sales (see rule R865-6F-15),
b.  consolidated returns (see rule R865-6F-4),
c.  liquidating dividends,
d.  municipal bond interest,
e.  capital loss deduction,
f.  loss carry-overs and carry-backs, and
g.  gross-up on foreign dividends.
Note:  The only reserves permitted in determining net-

income for Utah corporation franchise tax purposes are
depreciation, depletion, and bad debts.

R865-6F-15.  Installment Basis of Reporting Income in Year
of Termination Pursuant to Utah Code Ann. Section 59-7-
119.

A.  The Corporation Franchise Tax Act allows a
corporation, under certain conditions and under rules prescribed
by the Tax Commission, to report income arising from the sale
or other disposition of property on a deferred or so-called
installment basis.  Thus, a gain technically realized at the time
the sale is made may, at the election of the taxpayer, be reported
on a deferred basis in accordance with the law and the following
sections of this rule.  The rule allowing deferment of reporting
such income is only one of postponement of the tax, and not one
of exemption from a tax otherwise lawfully due.  Thus, the
privilege of deferment is terminated if the taxpayer ceases to be
subject to tax prior to the reporting of the entire amount of
installment income.  When a taxpayer elects to report income
arising from the sale or other disposition of property as provided
in Utah Code Ann. Section 59-7-119, and the entire income
therefrom has not been reported prior to the year that the
taxpayer ceases to be subject to the tax imposed under the Utah
Corporation Income and Franchise Tax Acts, the unreported
income is included in the return for the last year in which the
taxpayer is subject to the tax.  This rule applies to all
corporations which elect to report on the installment basis.  If a
corporation on this basis desires to dissolve or to withdraw, it
must comply with the provisions hereof prior to issuance of the
tax clearance certificate.

B.  Income reported under the provisions of Utah Code
Ann. Section 59-7-119 and this rule shall be subject to the same
treatment in the allocation of income; i.e., specific allocation or
apportionment, as would have been accorded the original
income from the sale under the provisions of the Uniform
Division of Income for Tax Purposes Act.  In case such income
is subject to apportionment, the apportionment fraction for the
year in which the income is reported applies rather than the year
in which the sale was made.

R865-6F-16.  Apportionment of Income of Long-Term
Construction Contractors Pursuant to Utah Code Ann.
Sections 59-7-302 through 321, and 59-7-501.

A.  When a taxpayer elects to use the percentage-of-
completion method of accounting, or the completed contract
method of accounting for long-term contracts, and has income
from sources both within and without this state, the amount of
business income derived from such long- term contracts from

sources within this state is determined pursuant to this rule.
B.  Business income is apportioned to this state by a three-

factor formula consisting of property, payroll, and sales--
regardless of the method of accounting for long-term contracts
elected by the taxpayer.  The total of the property, payroll, and
sales percentages is divided by three to determine the
apportionment percentage.  The apportionment percentage is
then applied to business income to determine the amount
apportioned to this state.

1.  Percentage-of-completion method.  Under this method
of accounting for long-term contracts, the amount included each
year as business income from each contract is the amount by
which the gross contract price (which corresponds to the
percentage of the entire contract completed during the income
years) exceeds all expenditures made during the income year in
connection with the contract.  Beginning and ending material
and supplies inventories must be appropriately accounted for in
reporting expenditures.

2.  Completed-contract method.  Under this method of
accounting, business income derived from long-term contracts
is reported for the income year in which the contract is
completed.  A special computation is required to compute the
amount of business income attributable to this state from each
completed contract.  All receipts and expenditures applicable to
the contracts, whether complete or incomplete at the end of the
income year, are excluded from other business income, which
are apportioned by the regular three-factor formula of property,
payroll, and sales.

C.  Property factor.  In general, the numerator and
denominator of the property factor is determined as set forth in
Utah Code Ann. Sections 59-7-312, 59-7-313, and 59-7-314
and the rules thereunder.  However, the following special rules
are also applicable:

1.  The average value of the taxpayer’s cost (including
materials and labor) of construction in progress, to the extent
these costs exceed progress billings, are included in the
denominator of the property factor.  The value of those
construction costs attributable to construction projects in this
state are included in the numerator of the property factor.  It
may be necessary to use monthly averages if yearly averages do
not properly reflect the average value of the taxpayer’s equity.

2.  Rent paid for the use of equipment directly attributable
to a particular construction project is included in the property
factor at eight times the net annual rental rate, even though the
rental expense may be capitalized into the cost of construction.

3.  The property factor is computed in the same manner for
all long-term-contract methods of accounting and is computed
for each income year, even though under the completed-contract
method of accounting business income is computed separately.

D.  Payroll factor.  In general, the numerator and
denominator of the payroll factor are determined as set forth in
Utah Code Ann. Sections 59-7-315 and 59-7-316 and the rules
thereunder.  However, the following special rules are also
applicable.

1.  Compensation paid to employees attributable to a
particular construction project is included in the payroll factor
even though capitalized into the cost of construction.

2.  Compensation paid to employees who, in the aggregate,
perform most of their services in a state to which their employer
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does not report them for unemployment tax purposes, is
attributed to the state where the services are performed.  For
example, a taxpayer engaged in a long-term contract in State X
sends several key employees to that state to supervise the
project.  The taxpayer, for unemployment tax purposes reports
these employees to State Y where the main office is maintained
and where the employees reside.  For payroll factor purposes
and in accordance with Utah Code Ann. Section 59-7-316 and
the rule thereunder, the compensation is assigned to the
numerator of State X.

3.  The payroll factor is computed in the same manner for
all long-term-contract methods of accounting and is computed
for each income year, even though under the completed contract
method of accounting, business income is computed separately.

E.  Sales Factor.  In general, the numerator and
denominator of the sales factor shall be determined as set forth
in Utah Code Ann. Sections 59-7-317, 59-7-318, and 59-7-319
and the rules thereunder.  However, the following special rules
are also applicable.

1.  Gross receipts derived from the performance of a
contract are attributable to this state if the construction project
is located in this state.  If the construction project is located
partly within and partly without this state, the gross receipts
attributable to this state are based upon the ratio which
construction costs for the project in this state incurred during the
coming year bears to the total of such construction costs for the
entire project during the income year.  Progress billings are
ordinarily used to reflect gross receipts and must be shown in
both the numerator and denominator of the sales factor.

2.  If the percentage-of-completion method is used, the
sales factor includes only that portion of the gross contract price
which corresponds to the percentage of the entire contract which
was completed during the income year.  For example, a
construction contractor which had elected the percentage-of-
completion method of accounting entered into a $9,000,000
long-term construction contract.  At the end of its current
income year (the second since starting the project) it estimated
that the project was 30 percent completed.  The amount of gross
receipts included in the sales factor for the current income year
is $2,700,000 (30 percent of $9,000,000), regardless of whether
the taxpayer uses the accrual method or the cash method of
accounting for receipts and disbursements.

3.  If the completed-contract method of accounting is used,
the sales factor includes the portion of the gross receipts
(progress billings) received under the cash basis or accrued,
whichever is applicable, during the income year attributable to
each contract.  For example, a construction contractor which
elected the completed-contract method of accounting entered
into a long-term construction contract.  At the end of its current
income year (the second since starting the project) it had billed,
and accrued on its books a total of $5,000,000 of which
$2,000,000 had accrued in the first year the contract was
undertaken, and $3,000,000 in the current (second) year.  The
amount of gross receipts included in the sales factor for the
current income year is $3,000,000.  If the taxpayer keeps its
books on the cash basis, and as of the end of its current income
year has received only $2,500,000 of the $3,000,000 billed
during the current year, the amount of gross receipts to be
included in the sales factor for the current year is $2,500,000.

4.  The sales factor, except as noted above in
subparagraphs 2. and 3., is computed in the same manner for all
long-term contract methods of accounting and is computed for
each income year--even though under the completed-contract
method of accounting, business income is computed separately.

F.  The total of the property, payroll, and sales percentages
is divided by three to determine the apportionment percentage
which is then applied to business income to establish the
amount apportioned to this state.

G.  The completed-contract method of accounting provides
that the reporting of income (or loss) is deferred until the year
the construction project is completed.  In order to determine the
amount of income which is attributable to sources within this
state, a separate computation is made for each contract
completed during the income year, regardless of whether the
project is located within or without this state.  The amount of
income from each contract completed during the income year
apportioned to this state is added to other business income
apportioned to this state by the regular three-factor formula, and
that total together with all nonbusiness income allocated to this
state becomes the measure of tax for the income year.  The
amount of income (or loss) from each contract which is derived
from sources within this state using the completed-contract
method of accounting is computed as follows.

1.  In the income year the contract is completed, the income
(or loss) therefrom is determined.

2.  The income (or loss) determined at Paragraph G.1. is
apportioned to this state by the following method:

(a)  a fraction is determined for each year the contract was
in progress (the numerator of which is the amount of
construction costs paid or accrued each year the contract was in
progress, and the denominator of which is the total of all
construction costs for the project);

(b)  each percentage determined in (a) is multiplied by the
apportionment formula percentage for that particular year;

(c)  these factors are totaled; and
(d)  the total income is multiplied by this combined

percentage, and the resulting income (or loss) is the amount of
contract business income assigned to this state.

3.  A corporation using the completed-contract method of
accounting is required to include income derived from sources
within this state from contracts within or without this state or
income from incomplete contracts in progress outside this state
in the year of withdrawal, dissolution, or cessation of business
pursuant to Paragraph G.4.

4.  The amount of income (or loss) from each such contract
apportioned to this state is determined as if the percentage-of-
completion method of accounting were used for all such
contracts on the date of withdrawal, dissolution, or cessation of
business.  The amount of business income (or loss) for each
such contract is the amount by which the gross contract price
from each such contract from the commencement thereof to the
date of withdrawal, dissolution, or cessation of business exceeds
all expenditures made during such period in connection with
each such contract.  Beginning and ending material and supplies
inventories must be appropriately accounted for in reporting
expenditures in connection with each contract.

R865-6F-18.  Corporations Exempt From The Franchise Tax
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Pursuant to Utah Code Ann. Section 59-7-105.
A.  Corporations incorporated or qualified in Utah under

the Nonprofit Corporation Act are taxable unless a valid Utah
corporation franchise exemption is obtained.  A corporation
must be engaged in or organized to engage in one of the exempt
categories provided in the Utah law in order to be eligible for
exemption from Utah corporation franchise tax.  In some
instances, Utah exempt provisions are the same as those
contained in federal law.  Corporations that obtain a valid Utah
exempt ruling are not required to file Utah corporation franchise
tax returns (Form TC-20) nor pay Utah corporation franchise
taxes, except as noted in Paragraph B, of this rule.

B.  Corporations which meet the requirements of Section
501(c), as amended, of the Internal Revenue Code are exempt
from the franchise tax.  However, if an exempt corporation
becomes subject to federal income tax, it must make a full
disclosure of the items and amounts which have become subject
to federal tax for a redetermination of its taxable status for Utah
corporation franchise tax purposes.

1.  The federal exempt ruling is used as the basis for
determining Utah exemption, provided a copy of the ruling is
submitted with a written request for Utah corporation franchise
tax exemption.

2.  The Tax Commission replies in writing to the written
request.

C.  If Utah law provides for exemption but federal law does
not, the Tax Commission makes an exception upon receipt of a
written request from corporations such as:

1.  Homeowner associations not organized for profit, which
are organized to maintain or operate common areas or facilities.
(Corporations such as time share, recreation property, and
business property associations formed to maintain common
areas are not exempt.)

2.  Holding companies are generally exempt from
Corporation Franchise Tax under the provisions of Utah Code
Ann. Section 59-7-105(c).  However, several conditions must be
met before the exemption applies.  These conditions are as
follows.

(a)  Each of its subsidiary corporations required by Utah
Code Ann. Section 59-7-102 to pay tax for the privilege of
exercising its corporate franchise or for the privilege of doing
business in the state must make the returns required by Utah
Code Ann. Title 59, Chapter 7.  For purposes of the foregoing,
a corporation is a subsidiary of a second corporation if such
second corporation owns, either directly or indirectly, more than
50 percent of the outstanding stock of any class of stock of the
subsidiary and is entitled to vote in the election of directors of
the subsidiary.

(b)  The activities of such corporation are limited so as to
be only such as are incidental to the business of holding stock of
other corporations for the purpose of controlling the
management of affairs of such other corporations (the controlled
corporation being referred to herein as subsidiary corporation).
By way of illustration and not limitation, such activities may
include the following:

(1)  acquiring and holding shares, stocks, debentures,
debenture stock, bonds, obligations, and securities issued by its
subsidiary corporations;

(2)  acquiring and holding stock and securities of another

corporation for the purpose of acquiring control of such other
corporation;

(3)  charging its subsidiary corporations management fees
for furnishing management, accounting, and other services;

(4)  borrowing from and lending money to its subsidiary
corporations, endorsing or otherwise guaranteeing obligations
of its subsidiary corporations, and guaranteeing contractual or
other performance obligations of its subsidiary corporations;

(5)  having interlocking directors and officers between such
corporation and its subsidiary corporations;

(6)  monitoring and supervising the plans, methods, and
operations of its subsidiary corporations;

(7)  retaining and temporarily investing funds held for
purposes incident to the management of affairs of its subsidiary
corporations; provided, however, that such investments are
handled in a manner so that any net income derived from
investment of such funds is allocated so as to be included for
purposes of the Utah corporation franchise tax in the income of
the subsidiary corporations;

(8)  the holding company may for its own use enter
agreements concerning constructing, leasing, purchasing,
holding, mortgaging or otherwise encumbering, and selling such
real property as may be necessary or appropriate to the
management of affairs of its subsidiary corporations; and

(9)  employing persons and owning, leasing, or otherwise
holding such personal property as may be necessary or
appropriate to the management of affairs of its subsidiary
corporations.

(c)  The articles of association or incorporation of such
corporation must limit the exercise of the corporation’s franchise
to those activities permitted under Paragraph C.2.b. of this rule.

(d)  Unless permitted under Paragraph C.2 of this rule, any
holding company claiming to be exempt from the Utah
corporation franchise tax shall not carry on or undertake any
business, undertakings, transactions, or operation commonly
carried on or undertaken by capitalists, promoters, financiers,
contractors, merchants, commercial men, or agents; nor carry on
or undertake any investment or insurance business, or any
business of any kind.

(e)  The exemption applies only during that portion of a
corporation’s taxable year when these conditions are met.
During any portion of its taxable year when a corporation does
not meet all of the requirements, the corporation is subject to the
tax imposed by Utah Code Ann. Section 59-7-102 based on
such corporation’s net income during the nonexempt portion of
its taxable year.  If a corporation, exempt for all or a portion of
a taxable year, loses its exemption for such year, it may again be
exempt by remedying the defect or defects and once again
complying with all of the conditions and requirements.
However, the exemption thus reestablished does not apply until
the first day of the corporation’s taxable year following the
reestablishment of the exemption.

(f)  Proof of Exemption.  In order to establish its exemption
under Paragraph C, each corporation claiming exemption must
file with the Tax Commission:

(1)  an affidavit showing the character of the corporation,
the purpose for which it is organized, the nature of its activities,
all of its subsidiary corporations and its subsidiary corporations
which are subject to the Utah corporate franchise tax; and
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(2)  a copy of its article of association or incorporation.
(i)  The foregoing filing must be made by what would

otherwise be the due date of the corporation’s franchise tax
return for the first year for which exemption is claimed.  When
a corporation has established its right to exemption, it need not
thereafter voluntarily make a return or any further showing with
respect to its status unless it changes the character of its
organization or operations from the purpose for which it is
organized, or unless the Tax Commission requests the filing of
returns or the furnishing of other information.  Copies of
supplemental or amended articles of association or incorporation
should be forwarded promptly to the Tax Commission for study
as to the effect upon exemption.  The Tax Commission may,
from time to time, require the corporation to file an affidavit, or
a form which will reveal the corporation’s current status.

(g)  This rule is not intended to in any way limit the
authority and power of the Tax Commission (pursuant to Utah
Code Ann. Section 59-7-113) to distribute, apportion, or
allocate gross income or deductions between or among the
corporations specified in Utah Code Ann. Section 59-7-113, if
the Tax Commission determines that such distribution,
apportionment or allocation is necessary in order to prevent
evasion of Utah corporate franchise taxes or to clearly reflect the
Utah taxable income of any of such corporations.  If the Tax
Commission determines, as part of its exercise of the foregoing
power, that the deduction for an intercompany transfer is
unreasonable in nature or amount, the Tax Commission may
deny a deduction for the unreasonable portion in order to
prevent evasion of Utah corporate franchise taxes or clearly
reflect the Utah taxable income of the transfer corporation.
Furthermore, this rule in no way prohibits the Tax Commission
from determining if a holding company is conducting a unitary
business with any or all of its subsidiaries for the purpose of
determining the amount of net income attributable to Utah from
the entire unitary business operations.  Exercise by the Tax
Commission of its authority and power contained in this
paragraph is not evidence that the corporation has failed to meet
all of the requirements of this section.

3.  Insurance companies which are required to pay Utah
insurance premium taxes are exempt from corporation franchise
tax requirements.  Insurance companies that are exempt from
payment of Utah insurance premium taxes or who have qualified
as a Utah Corporation, but have not commenced doing business
in Utah, are subject to the corporation franchise tax
requirements including the minimum tax provisions.

R865-6F-19.  Taxation of Trucking Companies Pursuant to
Utah Code Ann. Sections 59-7-302 through 59-7-321.

A.  Definitions:
1.  "Average value" of property means the amount

determined by averaging the values of real and personal
property at the beginning and end of the income tax year.  The
Tax Commission may require the averaging of monthly values
during the income year or other averaging as necessary to reflect
properly the average value of the trucking company’s property.

2.  "Business and nonbusiness income" are as defined in
R865- 6F-8(A).

3.  "Mobile property" means all motor vehicles, including
trailers, engaged directly in the movement of tangible personal

property.
4.  "Mobile property mile" means the movement of a unit

of mobile property a distance of one mile, whether loaded or
unloaded.

5.  "Original cost" means the basis of the property for
federal income tax purposes (prior to any federal income tax
adjustments, except for subsequent capital additions,
improvements thereto, or partial dispositions); or if the property
has no such basis, or if the valuation of the property is
unascertainable under the foregoing valuation standards, the
property is included in the property factor at its fair market
value as of the date of acquisition by the taxpayer.

6.  "Property used during the course of the income year"
means property that is available for use in the taxpayer’s trade or
business during the income year.

7.  "Trucking company" means a corportion engaged in or
transacting the business of transporting freight, merchandise, or
other property for hire.

8.  "Value of owned real and tangible personal property"
means the original cost of owned real and tangible personal
property.

9.  "Value of rented real and tangible personal property"
means the product of eight times the net annual rental rate of
rented real and tangible personal property.

B.  When a trucking company has income from sources
both within and without this state, the amount of business
income from sources within this state shall be determined
pursuant to this rule.  In those cases, the first step is to
determine what portion of the trucking company’s income
constitutes business income and what portion constitutes
nonbusiness income.  Nonbusiness income is directly allocable
to specific states and business income is apportioned among the
states in which the business is conducted and pursuant to the
property, payroll, and sales apportionment factors set forth in
this rule.  The sum of the items of nonbusiness income directly
allocated to this state, plus the amount of business income
apportioned to this state, constitutes the amount of the
taxpayer’s entire net income subject to tax in this state.

C.  In general, the property factor shall be determined in
accordance with R865-6F-8(7), the payroll factor in accordance
with R865-6F-8(H), and the sales factor in accordance with
R865-6F-8(I), except as modified by this rule.

D.  The denominator of the property factor shall be the
average value of the total of the taxpayer’s real and tangible
personal property owned or rented and used within and without
this state during the income year.  The numerator of the property
factor shall be the average value of the taxpayer’s real and
tangible personal property owned or rented and used, or
available for use, within this state during the income year.

1.  In the determination of the numerator of the property
factor, all property, except mobile property, shall be included in
the numerator of the property factor.

2.  Mobile property located within and without this state
during the income year shall be included in the numerator of the
property factor in the ratio that the mobile property’s miles
within this state bear to the total miles of mobile property within
and without this state.

E.  The denominator of the payroll factor is the
compensation paid within and without this state by the taxpayer
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during the income year for the production of business income.
The numerator of the payroll factor is the compensation paid
within this state during the income year by the taxpayer for the
production of business income.

1.  With respect to all personnel, except those performing
services within and without this state, compensation shall be
included in the numerator as provided in R865-6F-8(H).

2.  With respect to personnel performing services within
and without this state, compensation shall be included in the
numerator of the payroll factor in the ratio that their services
performed within this state bear to their services performed
within and without this state.

F.  In general, all revenue derived from transactions and
activities in the regular course of the taxpayer’s trade or business
that produce business income shall be included in the
denominator of the revenue factor.  The numerator of the
revenue factor is the total revenue of the taxpayer in this state
during the income year.

1.  The total state revenue of the taxpayer, other than
revenue from hauling freight, mail, and express, shall be
attributable to this state in accordance with R865-6F-8(I).

2.  The total revenue of the taxpayer attributable to this
state during the income year from hauling freight, mail, and
express shall be:

a)  Intrastate:  all receipts from any shipment that both
originates and terminates within this state; and

b)  Interstate:  that portion of the receipts from movements
or shipments passing through, into, or out of this state as
determined by the ratio that the mobile property miles traveled
by the movements or shipments within this state bear to the total
mobile property miles traveled by the movements or shipments
within and without this state.

G.  The taxpayer shall maintain the records necessary to
identify mobile property and to enumerate by state the mobile
property miles traveled by mobile property.  These records are
subject to review by the Tax Commission or its agents.

H.  This rule requires apportionment of income to this state
if during the course of the income tax year, the trucking
company:

1.  owned or rented any real or personal property in this
state;

2.  made any pickups or deliveries within this state;
3.  traveled more than 25,000 mobile property miles within

this state, provided that the total mobile property miles traveled
within this state during the income tax year exceeded three
percent of the total mobile property miles traveled in all states
by the trucking company during the period; or

4.  made more than 12 trips into this state.

R865-6F-22.  Treatment of Loss Carrybacks and
Carryforwards Spanning a Change in Reporting Methods
Pursuant to Utah Code Ann. Sections 59-7-402 and 59-7-403.

A.  For purposes of this rule, "worldwide year" means a
year in which a corporation filed a worldwide combined report
as set forth in Sections 59-7-101(34) and 59-7-403.

B.  For purposes of this rule, "water’s edge year" means a
year in which a corporation filed a combined report as set forth
in Sections 59-7-101(33) and 59-7-402.

C.  A corporation that receives permission from the Tax

Commission to change its filing method to the water’s edge
method after having elected the worldwide method will be
required to forfeit any unused loss carryovers that were
generated in any worldwide year as a condition precedent to
making that change.  Any losses generated in a subsequent
water’s edge year may not be carried back against income earned
in any year prior to the change to the water’s edge method, but
must be carried to a post-change water’s edge year.

D.  A corporation that elects the worldwide filing method
subsequent to adoption of this rule will be required to forfeit
any unused loss carryovers that were generated in any water’s
edge year.  Any losses generated in a subsequent worldwide
year may not be carried back against income earned in any year
prior to the change to the worldwide election method, but must
be carried to a post-change worldwide year.

R865-6F-23.  Utah Steam Coal Tax Credit Pursuant to Utah
Code Ann. Section 59-7-604.

A.  Definitions.
1.  "Permitted mine" means a mine for which a permit has

been issued by the Division of Oil, Gas, and Mining pursuant to
Title 40, Chapter 10, Coal Mining and Reclamation.

2.  "Purchaser outside of the United States" means any
company that purchases coal for shipment outside of the fifty
states or the District of Columbia.

B.  To qualify for the steam coal tax credit for taxable years
beginning on or after January 1, 1993, sales to a purchaser
outside of the United States must exceed the permitted mine’s
sales to a purchaser outside of the United States in the taxable
year beginning on or after January 1, 1992, regardless of any
change in ownership of the mine.

C.  To qualify for the steam coal tax credit the coal must be
exported outside of the United States, within a reasonable
period of time.  A reasonable period of time is considered to be
within 90 days after the end of the tax year.

R865-6F-24.  Attribution of Sales of Tangible Property to
the Sales Factor for Apportionment of Business Income
Pursuant to Utah Code Ann. Section 59-7-317.

A.  For purposes of 15 U.S.C. Section 381, the phrase
"activities within such state by or on behalf of such person"
means the activities of any member of a unitary business as that
term is defined in Section 59-7-302.

B.  If the activity in this state of any member of a unitary
business exceeds the activity protected by 15 U.S.C. Section
381, sales of tangible property into this state, from an out-of-
state location by any member of the unitary business shall be
included in this state’s sales factor numerator under Section 59-
7-317.

C.  If any member of a unitary business is taxable in
another state under Section 59-7-305, sales of tangible property
from a Utah location, into that state by any member of the
unitary business shall not be thrown back to this state as
ordinarily provided under Section 59-7-318.

D.  This rule is effective for taxable years beginning after
December 31, 1992.

R865-6F-26.  Historic Preservation Tax Credits Pursuant to
Utah Code Ann. Section 59-7-608.
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A.  Definitions:
1.  "Qualified rehabilitation expenditures" includes

architectural, engineering, and permit fees.
2.  "Qualified rehabilitation expenditures" does not include

movable furnishings.
3.  "Residential" as used in Section 59-7-609 applies only

to the use of the building after the project is completed.
B.  Taxpayers shall file an application for approval of all

proposed rehabilitation work with the Division of State History
prior to the completion of restoration or rehabilitation work on
the project.  The application shall be on a form provided by the
Division of State History.

C.  Rehabilitation work must receive a unique certification
number from the State Historic Preservation Office in order to
be eligible for the tax credit.

D.  In order to receive final certification and be issued a
unique certification number for the project, the following
conditions must be satisfied:

1.  The project approved under B. must be completed.
2.  Upon completion of the project, taxpayers shall notify

the State Historic Preservation Office and provide that office an
opportunity to review, examine, and audit the project.  In order
to be certified, a project shall be completed in accordance with
the approved plan and the Secretary of the Interior’s Standards
for Rehabilitation.

3.  Taxpayers restoring buildings not already listed on the
National Register of Historic Places shall submit a complete
National Register Nomination Form.  If the nomination meets
National Register criteria, the State Historic Preservation Office
shall approve the nomination.

4.  Projects must be completed, and the $10,000
expenditure threshold required by Section 59-7-608 must be
met, within 36 months of the approval received pursuant to B.

5.  During the course of the project and for three years
thereafter, all work done on the building shall comply with the
Secretary of the Interior’s Standards for Rehabilitation.

E.  Proof of State Historic Preservation Office certification
shall be made by:

1.  receiving an authorization form from the State Historic
Preservation Office containing the certification number;

2.  attaching that authorization form to the tax return for the
year in which the credit is claimed.

F.  Credit amounts shall be applied against Utah corporate
franchise tax due in the tax year in which the project receives
final certification under D.

G.  Credit amounts greater than the amount of Utah
corporate franchise tax due in a tax year shall be carried forward
to the extent provided by Section 59-7-608.

H.  Carryforward historic preservation tax credits shall be
applied against Utah franchise tax due before the application of
any historic preservation credits earned in the current year and
on a first-earned, first-used basis.

I.  Original records supporting the credit claimed must be
maintained for three years following the date the return was filed
claiming the credit.

R865-6F-27.  Order of Credits Applied Against Utah
Corporate Franchise Tax Due Pursuant to Utah Code Ann.
Sections 9-2-413, 59-6-102, 59-7-601 through 59-7-606, 59-

10-603, and 59-13-202.
A.  Taxpayers shall deduct credits authorized by Sections

9-2-413, 59-6-102, 59-7-601 through 59-7-606, 59-10-603, and
59-13-202 against Utah corporate franchise tax due in the
following order:

1.  nonrefundable credits;
2.  nonrefundable credits with a carryforward;
3.  refundable credits.

R865-6F-28.  Enterprise Zone Corporate Franchise Tax
Credits Pursuant to Utah Code Ann. Sections 9-2-401
through 9-2-414.

A.  Definitions:
1.  "Qualifying investment" means an investment in plant,

equipment, or other depreciable property that is newly
purchased or constructed.

2.  "Nonretail capacity" means any position except those
involved in selling directly to the public.

3.  "Transfer" pursuant to Section 9-2-411, means the
relocation of assets and operations of a business, including
personnel, plant, property, and equipment.

4.  "Individuals who, at the time of employment" pursuant
to Section 9-2-412, means individuals who, prior to being
employed by the manufacturing business claiming the tax credit,
were residents of the enterprise zone.

B.  Qualifying investments must meet the following:
1.  The plant, equipment, or other depreciable property for

which the credit is being taken must be located within the
boundaries of the enterprise zone.

2.  An investment in plant, equipment, or other depreciable
property does not qualify for the investment tax credit until the
manufacturing concern is operational within the enterprise zone.

3.  A purchase of an already existing manufacturing
concern located in an enterprise zone does not qualify as an
investment in plant, equipment, or other depreciable property.

4.  A qualifying investment may include:
a)  The investment in storage facilities to store

manufactured goods, raw materials or other items used in the
manufacturing process if the storage facility is located in the
same enterprise zone as the manufacturing business for which
the storage facility is being used.

b)  The investment in the retail portion of a primarily
manufacturing business if the retail portion is located within the
same enterprise zone as the manufacturing portion for which the
qualifying investment is being made.

C.  The replacement of existing assets does not qualify for
the investment tax credit.

D.  A business existing in an enterprise zone on the date of
its designation shall use the higher of the following in
determining its base number of employees to be used in
calculating new full-time positions as indicated in Section 9-2-
413:

1.  The number of employees shall be calculated based on
the average number of employees reported to the Department of
Employment Security for the four quarters prior to the county’s
designation as an enterprise zone; or

2.  The number of full-time positions on the date of the
county’s designation as an enterprise zone.

E.  Corporate franchise tax credits may not be used to



UAC (As of July 1, 2000) Printed:  July 13, 2000 Page 208

offset or reduce the $100 minimum tax per corporation.
F.  Records and supporting documentation shall be

maintained for three years after the date any returns are filed to
support the credits taken.  For example:  If credits are originally
taken in 1988 and unused portions are carried forward to 1992,
records to support the original credits taken in 1988 must be
maintained for three years after the date the 1992 return is filed.

G.  Employees must be employed for six months prior to
December 31, 1994 to be eligible for the tax credit allowed in
Section 9-2-413.

H.  If a county that has been designated an enterprise zone
loses that designation prior to the expiration of the period for
which it was so designated, no tax credits other than
carryforward tax credits earned in a prior year in which the
county was a designated enterprise zone will be allowed to any
business in that county.

I.  Enterprise zone credits claimed on returns with an
original due date prior to July 1, 1993, may be carried forward
for five years.  Enterprise zone credits claimed on returns with
an original due date on or after July 1, 1993, may be carried
forward for three years.

R865-6F-29.  Taxation of Railroads Pursuant to Utah Code
Ann. Sections 59-7-302 through 59-7-321.

A.  Definitions.
1.  "Average value" of property means the amount

determined by averaging the values of real and personal
property at the beginning and ending of the income tax year.
The Tax Commission may require the averaging of monthly
values during the income year or other averaging as necessary
to reflect properly the average value of the railroad’s property.

2.  "Business and nonbusiness income" are as defined in
R865-6F-8(A).

3.  "Car-mile" means a movement of a unit of car
equipment a distance of one mile.

4.  "Locomotive" means a self-propelled unit of equipment
designed solely for moving other equipment.

5.  "Locomotive-mile" means the movement of a
locomotive a distance of one mile under its own power.

6.  "Net annual rental rate" means the annual rental rate
paid by the taxpayer less any annual rental rate received by the
taxpayer from subrentals.

7.  "Original cost" means the basis of the property for
federal income tax purposes (prior to any federal income tax
adjustments except for subsequent capital additions,
improvements thereto or partial dispositions).  If the original
cost of property is unascertainable under the foregoing valuation
standards, the property is included in the property factor at its
fair market value as of the date of acquisition by the taxpayer.

8.  "Property used during the income year" means property
that is available for use in the taxpayer’s trade or business during
the income year.

9.  "Rent" does not include the per diem and mileage
charges paid by the taxpayer for the temporary use of railroad
cars owned or operated by another railroad.

10.  "Value of owned real and tangible personal property"
means the original cost of owned real and tangible personal
property.

11.  "Value of rented real and tangible personal property"

means the product of eight times the net annual rental rate of
rented real and tangible personal property.

B.  When a railroad has income from sources both within
and without this state, the amount of business income from
sources within this state shall be determined pursuant to this
rule.  In those cases, the first step is to determine what portion
of the railroad’s income constitutes business income and what
portion constitutes nonbusiness income.  Nonbusiness income
is directly allocable to specific states and business income is
apportioned among the states in which the business is conducted
and pursuant to the property, payroll, and sales apportionment
factors set forth in this rule.  The sum of the items of
nonbusiness income directly allocated to this state, plus the
amount of business income apportioned to this state, constitutes
the amount of the taxpayer’s entire net income subject to tax in
this state.

C.  In general, the property factor shall be determined in
accordance with R865-6F-8(G), the payroll factor in accordance
with R865-6F-08(H),and the sales factor in accordance with
R865-6F- 8(I), except as modified by this rule.

D.  The denominator of the property factor shall be the
average value of the total of the taxpayer’s real and tangible
personal property owned or rented and used within and without
this state during the income year.  The numerator of the property
factor shall be the average value of the taxpayer’s real and
tangible personal property owned or rented and used within this
state during the income year.

1.  In determining the numerator of the property factor, all
property except mobile or movable property such as passenger
cars, freight cars, locomotives and freight containers located
within and without this state during the income year shall be
included in the numerator of the property factor.

2.  Mobile or movable property such as passenger cars,
freight cars, locomotives and freight containers located within
and without this state during the income year shall be included
in the numerator of the property factor in the ratio that
locomotive-miles and car-miles in the state bear to the total of
locomotive-miles and car-miles both within and without this
state.

E.  The denominator of the payroll factor is the total
compensation paid within and without this state by the taxpayer
during the income year for the production of business income.
The numerator of the payroll factor is the amount of
compensation paid within this state during the income year for
the production of business income.

1.  With respect to all personnel except engine men and
trainmen performing services on interstate trains, compensation
shall be included in the numerator as provided in R865-6F-
8(H).

2.  With respect to engine men and trainmen performing
services on interstate trains, compensation shall be included in
the numerator of the payroll factor in the ratio that their services
performed in this state bear to their services performed within
and without this state.

3.  Compensation for services performed in this state shall
be deemed to be the compensation reported or required to be
reported by employees for determination of their income tax
liability to this state.

F.  In general, all revenue derived from transactions and
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activities in the regular course of the taxpayer’s trade or business
within and without this state that produce business income,
except per diem and mileage charges that are calculated by the
taxpayer, shall be included in the denominator of the revenue
factor.  The numerator of the revenue factor is the total revenue
of the taxpayer within this state during the income year.

1.  The total revenue of the taxpayer in this state during the
income year, other than revenue from hauling freight,
passengers, mail and express, shall be attributable to this state
in accordance with R865-6F-8(I).

2.  The total revenue of the taxpayer attributable to this
state during the income year for the numerator of the revenue
factor from hauling freight, mail and express shall be
attributable to this state as follows:

a)  Intrastate:  all receipts from shipments that both
originate and terminate within this state; and

b)  Interstate:  that portion of the receipts from each
movement or shipment passing through, into, or out of this state
is determined by the ratio that the miles traveled by the
movement or shipment in this state bears to the total miles
traveled by the movement or shipment from point of origin to
destination.

3.  The total revenue of the taxpayer attributable to this
state during the income year for the numerator of the revenue
factor from hauling passengers shall be attributable to this state
as follows:

a)  Intrastate:  all receipts from the transportation of
passengers, including mail and express handled in passenger
service, that both originate and terminate within this state; and

b)  Interstate:  that portion of the receipts from the
transportation of interstate passengers, including mail and
express handled in passenger service, determined by the ratio
that passenger miles in this state bear to the total of passenger
miles within and without this state.

G.  The taxpayer shall maintain the records necessary to
identify mobile property and to enumerate by state the mobile
property miles traveled by mobile property.  These records are
subject to review by the Tax Commission or its agents.

R865-6F-30.  Higher Education Savings Incentive Program
Tax Deduction Pursuant to Utah Code Ann. Sections 53B-8a-
112, 59-7-105, and 59-7-106.

A.  "Trust" means the Utah Educational Savings Plan Trust
created pursuant to Section 53B-8a-103.

B.  The trustee of the trust shall file a form TC-675H,
Statement of Account with the Utah Educational Savings Plan
Trust, with the commission, for each trust participant.  The TC-
675H shall contain the following information for the calendar
year:

1.  the amount contributed to the trust by the participant;
2.  the income earned on the participant’s contributions to

the trust; and
3.  the amount refunded to the participant pursuant to

Section 53B-8a-109.
C.  The trustee of the trust shall file form TC-675H with the

commission on or before January 31 of the year following the
calendar year on which the forms are based.

D.  The trustee of the trust shall provide each trust
participant with a copy of the form TC-675H on or before

January 31 of the year following the calendar year on which the
TC-675H is based.

E.  The trustee of the trust shall maintain original records
supporting the amounts listed on the TC-675H for the current
year filing and the three previous year filings.

F.  Trust participants must attach a copy of the TC-675H
to their state tax return to qualify for the deduction allowed
under Section 59-7-106.

R865-6F-31.  Taxation of Publishing Companies Pursuant to
Utah Code Ann. Sections 59-7-302 through 59-7-321.

A.  Definitions.
1.  "Outer-jurisdictional property" means certain types of

tangible personal property, such as orbiting satellites, undersea
transmission cables and the like, that are owned or rented by the
taxpayer and used in the business of publishing, licensing,
selling or otherwise distributing printed material, but that are
not physically located in any particular state.

2.  "Print" or "printed material" means the physical
embodiment or printed version of any thought or expression,
including a play, story, article, column or other literary,
commercial, educational, artistic or other written or printed
work.  The determination of whether an item is or consists of
print or printed material shall be made without regard to its
content.  Printed material may take the form of a book,
newspaper, magazine, periodical, trade journal, or any other
form of printed matter and may be contained on any medium or
property.

3.  "Purchaser" and "subscriber" mean the individual,
residence, business or other outlet that is the ultimate or final
recipient of the print or printed material.  Neither term shall
mean or include a wholesaler or other distributor of print or
printed material.

4.  "Terrestrial facility" shall include any telephone line,
cable, fiber optic, microwave, earth station, satellite dish,
antennae, or other relay system or device that is used to receive,
transmit, relay or carry any data, voice, image or other
information that is transmitted from or by any outer-
jurisdictional property to the ultimate recipient thereof.

B.  When a taxpayer in the business of publishing, selling,
licensing or distributing books, newspapers, magazines,
periodicals, trade journals, or other printed material has income
from sources both within and without this state, the amount of
business income from sources within this state shall be
determined pursuant to this rule.  In those cases, the first step is
to determine what portion of the taxpayer’s income constitutes
business income and what portion constitutes nonbusiness
income.  Nonbusiness income is directly allocable to specific
states and business income is apportioned among the states in
which the business is conducted and pursuant to the property,
payroll, and sales apportionment factors set forth in this rule.
The sum of the items of nonbusiness income directly allocated
to this state, plus the amount of business income apportioned to
this state, constitutes the amount of the taxpayer’s entire net
income subject to tax in this state.

C.  In general, the property factor shall be determined in
accordance with R865-6F-8(G), the payroll factor in accordance
with R865-6F-8(H), and the sales factor in accordance with
R865-6F-8(I), except as modified by this rule.
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D.  All real and tangible personal property, including outer-
jurisdictional property, whether owned or rented, that is used in
the business shall be included in the denominator of the property
factor.

E.  All real and tangible personal property owned or rented
by the taxpayer and used within this state during the tax period
shall be included in the numerator of the property factor.

1.  Outer-jurisdictional property owned or rented by the
taxpayer and used in this state during the tax period shall be
included in the numerator of the property factor in the ratio that
the value of the property attributable to its use by the taxpayer
in business activities within this state bears to the value of the
property attributable to its use in the taxpayer’s business
activities within and without this state.

a)  The value of outer-jurisdictional property attributed to
the numerator of the property factor of this state shall be
determined by the ratio that the number of uplinks and
downlinks, or half-circuits, used during the tax period to
transmit from this state and to receive in this state any data,
voice, image or other information bears to the number of uplinks
and downlinks or half-circuits used for transmissions within and
without this state.

b)  If information regarding uplink and downlink or half-
circuit usage is not available or if measurement of activity is not
applicable to the type of outer-jurisdictional property used by
the taxpayer, the value of that property attributed to the
numerator of the property factor of this state shall be determined
by the ratio that the amount of time, in terms of hours and
minutes of use, or other measurement of use of outer-
jurisdictional property that was used during the tax period to
transmit from this state and to receive within this state any data,
voice, image or other information bears to the total amount of
time or other measurement of use that was used for
transmissions within and without this state.

c)  Outer-jurisdictional property shall be considered to have
been used by the taxpayer in its business activities within this
state when that property, wherever located, has been employed
by the taxpayer in any manner in the publishing, sale, licensing
or other distribution of books, newspapers, magazines or other
printed material, and any data, voice, image or other information
is transmitted to or from this state either through an earth station
or terrestrial facility located within this state.

(i)  One example of the use of outer-jurisdictional property
is when the taxpayer owns its own communications satellite or
leases the use of uplinks, downlinks or circuits or time on a
communications satellite for the purpose of sending messages to
its newspaper printing facilities or employees.  The states in
which any printing facility that receives the satellite
communications are located and the state from which the
communications were sent would, under this rule, apportion the
cost of the owned or rented satellite to their respective property
factors based upon the ratio of the in-state use of the satellite to
its usage within and without the state.

(ii)  Assume that ABC Newspaper Co. owns a total of
$400,000,000 of property and, in addition, owns and operates a
communication satellite for the purpose of sending news articles
to its printing plant in this state, as well as for communicating
with its printing plants and facilities or news bureaus, employees
and agents located in other states and throughout the world.

Also assume that the total value of its real and tangible personal
property that was permanently located in this state for the entire
income year was valued at $3,000,000.  Assume also that the
original cost of the satellite is $100,000,000 for the tax period
and that of the 10,000 uplinks and downlinks or half-circuits of
satellite transmissions used by the taxpayer during the tax
period, 200 or 2% are attributable to its satellite
communications received in and sent from this state.  Assume
further that the company’s mobile property that was used
partially within this state, consisting of 40 delivery trucks, was
determined to have an original cost of $4,000,000 and was used
in this state for 95 days.  The total value of property attributed
to this state is determined as follows:
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F.  The payroll factor shall be determined in accordance
with Sections 59-7-315 and 59-7-316.

G.  The denominator of the sales factor shall include the
total gross receipts derived by the taxpayer from transactions
and activity in the regular course of its trade or business, except
receipts that may be excluded under R865-6F-8(J)(3).

H.  The numerator of the sales factor shall include all gross
receipts of the taxpayer from sources within this state, including
the following:

1.  Gross receipts derived from the sale of tangible personal
property, including printed materials, delivered or shipped to a
purchaser or a subscriber in this state; and

2.  Except as provided in H.2.b), gross receipts derived
from advertising and the sale, rental, or other use of the
taxpayer’s customer lists or any portion thereof shall be
attributed to this state as determined by the taxpayer’s
circulation factor during the tax period.  The circulation factor
shall be determined for each publication of printed material
containing advertising and shall be equal to the ratio that the
taxpayer’s in-state circulation to purchasers and subscribers of
its printed material bears to its circulation to purchasers and
subscribers within and without the state.

a)  The circulation factor for an individual publication shall
be determined by reference to the rating statistics as reflected in
such sources as Audit Bureau of Circulations or other
comparable sources, provided that the source selected is
consistently used from year to year for that purpose.  If none of
the foregoing sources are available, or, if available, not in form
or content sufficient for these purposes, the circulation factor
shall be determined from the taxpayer’s books and records.

b)  When specific items of advertisements can be shown,
upon clear and convincing evidence, to have been distributed
solely to a limited regional or local geographic area in which
this state is located, the taxpayer may petition, or the Tax
Commission may require, that a portion of those receipts be
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attributed to the sales factor numerator of this state on the basis
of a regional or local geographic area circulation factor and not
upon the basis of the circulation factor provided by H.2.a).  This
attribution shall be based upon the ratio that the taxpayer’s
circulation to purchasers and subscribers located in this state of
the printed material containing specific items of advertising
bears to its total circulation of printed material to purchasers and
subscribers located within the regional or local geographic area.
This alternative attribution method shall be permitted only upon
the condition that receipts are not double counted or otherwise
included in the numerator of any other state.

c)  If the purchaser or subscriber is the United States
government or if the taxpayer is not taxable in a state, the gross
receipts from all sources, including the receipts from the sale of
printed material, from advertising, and from the sale, rental or
other use of the taxpayer’s customer lists, or any portion thereof
that would have been attributed by the circulation factor to the
numerator of the sales factor for that state, shall be included in
the numerator of the sales factor of this state if the printed
material or other property is shipped from an office, store,
warehouse, factory, or other place of storage or business in this
state.

R865-6F-32.  Taxation of Financial Institutions Pursuant to
Utah Code Ann. Sections 59-7-302 through 59-7-321.

A.  Definitions.
1.  "Billing address" means the location indicated in the

books and records of the taxpayer on the first day of the taxable
year, or on the later date in the taxable year when the customer
relationship began, where any notice, statement or bill relating
to a customer’s account is mailed.

2.  "Borrower or credit card holder located in this state"
means:

a)  a borrower, other than a credit card holder, that is
engaged in a trade or business that maintains its commercial
domicile in this state; or

b)  a borrower that is not engaged in a trade or business, or
a credit card holder, whose billing address is in this state.

3.  "Commercial domicile" means:
a)  the place from which the trade or business is principally

managed and directed; or
b)  if a taxpayer is organized under the laws of a foreign

country, or of the Commonwealth of Puerto Rico, or any
territory or possession of the United States, that taxpayer’s
commercial domicile shall be deemed for the purposes of this
rule to be the state of the United States or the District of
Columbia from which that taxpayer’s trade or business in the
United States is principally managed and directed. It shall be
presumed, subject to rebuttal, that the location from which the
taxpayer’s trade or business is principally managed and directed
is the state of the United States or the District of Columbia to
which the greatest number of employees are regularly connected
or out of which they are working, irrespective of where the
services of those employees are performed, as of the last day of
the taxable year.

4.  "Compensation" means wages, salaries, commissions,
and any other form of remuneration paid to employees for
personal services that are included in the employee’s gross
income under the federal Internal Revenue Code.  In the case of

employees not subject to the federal Internal Revenue Code, the
determination of whether payments constitute gross income
under the federal Internal Revenue Code shall be made as
though those employees were subject to the federal Internal
Revenue Code.

5.  "Credit card" means a credit, travel, or entertainment
card.

6.  "Credit card issuer’s reimbursement fee" means the fee
a taxpayer receives from a merchant’s bank because one of the
persons to whom the taxpayer has issued a credit card has
charged merchandise or services to the credit card.

7.  "Employee" means, with respect to a particular
taxpayer, any individual who, under the usual common law rules
applicable in determining the employer-employee relationship,
has the status of an employee of that taxpayer.

8.  "Financial institution" means:
a)  any corporation or other business entity registered under

state law as a bank holding company or registered under the
Federal Bank Holding Company Act of 1956, as amended, or
registered as a savings and loan holding company under the
Federal National Housing Act, as amended;

b)  a national bank organized and existing as a national
bank association pursuant to the provisions of the National
Bank Act, 12 U.S.C. Sections21 et seq.;

c)  a savings association or federal savings bank as defined
in the Federal Deposit Insurance Act, 12 U.S.C. Section
1813(b)(1);

d)  any bank, industrial loan corporation, or thrift
institution incorporated or organized under the laws of any state;

e)  any corporation organized under the provisions of 12
U.S.C. Sections611 through 631.

f)  any agency or branch of a foreign depository as defined
in 12 U.S.C. Section3101;

g)  a production credit association organized under the
Federal Farm Credit Act of 1933, all of whose stock held by the
Federal Production Credit Corporation has been retired;

h)  any corporation whose voting stock is more than 50
percent owned, directly or indirectly, by any person or business
entity described in A.8.a) through A.8.g), other than an
insurance company taxable under Title 59, Chapter 9, Taxation
of Admitted Insurers;

i)  a corporation or other business entity that derives more
than 50 percent of its total gross income for financial accounting
purposes from finance leases.  For purposes of this subsection,
a "finance lease" shall mean any lease transaction that is the
functional equivalent of an extension of credit and that transfers
substantially all of the benefits and risks incident to the
ownership of property.  The phrase shall include any direct
financing lease or leverage lease that meets the criteria of
Financial Accounting Standards Board Statement No. 13,
Accounting for Leases, or any other lease that is accounted for
as a financing lease by a lessor under generally accepted
accounting principles.  For this classification to apply:

(1)  the average of the gross income in the current tax year
and immediately preceding two tax years must satisfy the more
than 50 percent requirement; and

(2)  gross income from incidental or occasional
transactions shall be disregarded;

j)  any other person or business entity, other than an
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insurance company, a credit union exempt from the corporation
franchise tax under Section 59-7-102, a real estate broker, or a
securities dealer, that derives more than 50 percent of its gross
income from activities that a person described in A.8.b) through
A.8.g) and A.8.i) is authorized to transact.

(1)  For purposes of this subsection, the computation of
gross income shall not include income from non-recurring,
extraordinary items; and

(2)  The Tax Commission is authorized to exclude any
person from the application of A.8.j) upon receipt of proof, by
clear and convincing evidence, that the income-producing
activity of that person is not in substantial competition with
those persons described in A.8.b) through A.8.g) and A.8.i).

9.  "Gross rents" means the actual sum of money or other
consideration payable for the use or possession of property.

a)  Gross rents includes:
(1)  any amount payable for the use or possession of real

property or tangible property whether designated as a fixed sum
of money or as a percentage of receipts, profits or otherwise;

(2)  any amount payable as additional rent or in lieu of rent,
such as interest, taxes, insurance, repairs or any other amount
required to be paid by the terms of a lease or other arrangement;
and

(3)  a proportionate part of the cost of any improvement to
real property, made by or on behalf of the taxpayer, that reverts
to the owner or lessor upon termination of a lease or other
arrangement.  The amount included in gross rents is the amount
of amortization or depreciation allowed in computing the
taxable income base for the taxable year.  However, where a
building is erected on leased land by or on behalf of the
taxpayer, the value of the land is determined by multiplying the
gross rent by eight and the value of the building is determined
in the same manner as if owned by the taxpayer.

b)  Gross rents does not include:
(1)  reasonable amounts payable as separate charges for

water and electric service furnished by the lessor;
(2)  reasonable amounts payable as service charges for

janitorial services furnished by the lessor;
(3)  reasonable amounts payable for storage, provided those

amounts are payable for space not designated and not under the
control of the taxpayer; and

(4)  that portion of any rental payment applicable to the
space subleased from the taxpayer and not used by the taxpayer.

10.  "Loan" means any extension of credit resulting from
direct negotiations between the taxpayer and the taxpayer’s
customer, or the purchase, in whole or in part, of an extension
of credit from another.

a)  Loan includes participations, syndications, and leases
treated as loans for federal income tax purposes.

b)  Loan does not include properties treated as loans under
Section 595 of the federal Internal Revenue Code, futures or
forward contracts, options, notional principal contracts such as
swaps, credit card receivables, including purchased credit card
relationships, non-interest bearing balances due from depository
institutions, cash items in the process of collection, federal funds
sold, securities purchased under agreements to resell, assets held
in a trading account, securities, interests in a real estate
mortgage investment conduit as defined in Section 860D of the
Internal Revenue Code, or other mortgage-backed or asset-

backed security, and other similar items.
11.  "Loans secured by real property" means that fifty

percent or more of the aggregate value of the collateral used to
secure a loan or other obligation, when valued at fair market
value as of the time the original loan or obligation was incurred,
was real property.

12.  "Merchant discount" means the fee, or negotiated
discount, charged to a merchant by the taxpayer for the privilege
of participating in a program whereby a credit card is accepted
in payment for merchandise or services sold to the card holder.

13.  "Participation" means an extension of credit in which
an undivided ownership interest is held on a pro rata basis in a
single loan or pool of loans and related collateral.  In a loan
participation, the credit originator initially makes the loan and
then subsequently resells all or a portion of it to other lenders.
The participation may or may not be known to the borrower.

14.  "Person" means an individual, estate, trust,
partnership, corporation, and any other business entity.

15.  "Principal base of operations" means:
a)  with respect to transportation property, the place of

more or less permanent nature from which that property is
regularly directed or controlled; and

b)  with respect to an employee, the place of more or less
permanent nature from which the employee regularly:

(1)  starts his work and to which he customarily returns in
order to receive instructions from his employer;

(2)  communicates with his customers or other persons; or
(3)  performs any other functions necessary to the exercise

of his trade or profession at some other point or points.
16.  a) "Real property owned" and "tangible personal

property owned" mean real and tangible personal property,
respectively:

(1)  on which the taxpayer may claim depreciation for
federal income tax purposes; or

(2)  property to which the taxpayer holds legal title and on
which no other person may claim depreciation for federal
income tax purposes, or could claim depreciation if subject to
federal income tax.

b)  Real and tangible personal property do not include coin,
currency, or property acquired in lieu of or pursuant to a
foreclosure.

17.  "Regular place of business" means an office at which
the taxpayer carries on business in a regular and systematic
manner and is continuously maintained, occupied, and used by
employees of the taxpayer.

18.  "State" means a state of the United States, the District
of Columbia, the Commonwealth of Puerto Rico, any territory
or possession of the United States, or any foreign country.

19.  "Syndication" means an extension of credit in which
two or more persons fund and each person is at risk only up to
a specified percentage of the total extension of credit or up to a
specified dollar amount.

20.  "Taxable" means:
a)  a taxpayer is subject in another state to a net income tax,

a franchise tax measured by net income, a franchise tax for the
privilege of doing business, a corporate stock tax, including a
bank shares tax, a single business tax, an earned surplus tax, or
any tax imposed upon or measured by net income; or

b)  another state has jurisdiction to subject the taxpayer to
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taxes regardless of whether that state actually imposes those
taxes.

21.  "Transportation property" means vehicles and vessels
capable of moving under their own power, such as aircraft,
trains, water vessels and motor vehicles, as well as any
equipment or containers attached to that property, such as
rolling stock, barges, and trailers.

B.  Apportionment and Allocation.
1.  A financial institution whose business activity is taxable

both within and without this state, or a financial institution
whose business activity is taxable within this state and is a
member of a unitary group that includes one or more financial
institutions where any member of the group is taxable without
this state, shall allocate and apportion its net income as provided
in this rule.  All items of nonbusiness income shall be allocated
pursuant to the provisions of Section 59-7-306.  A financial
institution organized under the laws of a foreign country, the
Commonwealth of Puerto Rico, or a territory or possession of
the United States, whose effectively connected income, as
defined under the federal Internal Revenue Code, is taxable both
within this state and within another state, other than the state in
which it is organized, shall allocate and apportion its net income
as provided in this rule.

2.  All business income shall be apportioned to this state by
multiplying that income by the apportionment percentage.  The
apportionment percentage is determined by adding the
taxpayer’s receipts factor described in C., property factor
described in D., and payroll factor described in E., and dividing
that sum by three.  If one of the factors is missing, the two
remaining factors are added and the sum is divided by two.  If
two of the factors are missing, the remaining factor is the
apportionment percentage.  A factor is missing if both its
numerator and denominator are zero, but not merely because its
numerator is zero.

3.  Each factor shall be computed according to the cash or
accrual method of accounting as used by the taxpayer for the
taxable year.

4.  If a unitary group of corporations filing a combined
report includes one or more corporations meeting the definition
of financial institution and one or more corporations that do not
meet that definition, the provisions of this rule regarding the
calculation of the property, payroll, and receipts factors of the
apportionment fraction shall apply only to those corporations
meeting the definition of financial institution.  Those
corporations not meeting the definition of financial institution
shall compute their apportionment data based on Tax
Commission rule R865-6f-8 or such other industry
apportionment rule adopted by the Tax Commission that may be
applicable.  The apportionment data of all members of the
unitary group shall be included in calculating a single
apportionment fraction for the unitary group.  The numerators
and denominators of the property, payroll, and receipts factors
of the financial institutions shall be added to the numerators and
denominators, respectively, of the property, payroll, and sales
factors of the nonfinancial institutions to determine the property,
payroll, and sales factors of the unitary group.

C.  Receipts Factor.
1.  In general.  The receipts factor is a fraction, the

numerator of which is the receipts of the taxpayer in this state

during the taxable year and the denominator of which is the
receipts of the taxpayer within and without this state during the
taxable year.  The method of calculating receipts for purposes of
the denominator is the same as the method used in determining
receipts for purposes of the numerator.  The receipts factor shall
include only those receipts that constitute business income and
are included in the computation of the apportionable income
base for the taxable year.

2.  Receipts from the lease of real property.  The numerator
of the receipts factor includes receipts from the lease or rental
of real property owned by the taxpayer and receipts from the
sublease of real property, if the property is located within this
state.

3.  Receipts from the lease of tangible personal property.
a)  Except as described in C.4., the numerator of the

receipts factor includes receipts from the lease or rental of
tangible personal property owned by the taxpayer if the property
is located within this state when it is first placed in service by
the lessee.

b)  Receipts from the lease or rental of transportation
property owned by the taxpayer are included in the numerator
of the receipts factor to the extent that the property is used in
this state.

(1)  The extent an aircraft will be deemed to be used in this
state and the amount of receipts that shall be included in the
numerator of this state’s receipts factor are determined by
multiplying all the receipts from the lease or rental of the
aircraft by a fraction, the numerator of which is the number of
landings of the aircraft in this state and the denominator of
which is the total number of landings of the aircraft.

(2)  If the extent of the use of any transportation property
within this state cannot be determined, that property will be
deemed to be used wholly in the state in which the property has
its principal base of operations.

(3)  A motor vehicle will be deemed to be used wholly in
the state in which it is registered.

4.  Interest from loans secured by real property.
a)  The numerator of the receipts factor includes interest

and fees or penalties in the nature of interest from loans secured
by real property if the property is located within this state.  If the
property is located both within this state and one or more other
states, the receipts described in this subsection are included in
the numerator of the receipts factor if more than fifty percent of
the fair market value of the real property is located within this
state.  If more than fifty percent of the fair market value of the
real property is not located within any one state, the receipts
described in this subsection shall be included in the numerator
of the receipts factor if the borrower is located in this state.

b)  The determination of whether the real property securing
a loan is located within this state shall be made as of the time
the original agreement was made, and any and all subsequent
substitutions of collateral shall be disregarded.

5.  Interest from loans not secured by real property.  The
numerator of the receipts factor includes interest and fees or
penalties in the nature of interest from loans not secured by real
property if the borrower is located in this state.

6.  Net gains from the sale of loans.  The numerator of the
receipts factor includes net gains from the sale of loans.  Net
gains from the sale of loans includes income recorded under the
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coupon stripping rules of Section 1286 of the Internal Revenue
Code.

a)  The amount of net gains, but not less than zero, from the
sale of loans secured by real property included in the numerator
is determined by multiplying the net gains by a fraction the
numerator of which is the amount included in the numerator of
the receipts factor pursuant to C.4., and the denominator of
which is the total amount of interest and fees or penalties in the
nature of interest from loans secured by real property.

b)  The amount of net gains, but not less than zero, from
the sale of loans not secured by real property included in the
numerator is determined by multiplying the net gains by a
fraction the numerator of which is the amount included in the
numerator of the receipts factor pursuant to C.5., and the
denominator of which is the total amount of interest and fees or
penalties in the nature of interest from loans not secured by real
property.

7.  Receipts from credit card receivables.  The numerator
of the receipts factor includes interest and fees or penalties in
the nature of interest from credit card receivables and receipts
from fees charged to card holders, such as annual fees, if the
billing address of the card holder is in this state.

8.  Net gains from the sale of credit card receivables.  The
numerator of the receipts factor includes net gains, but not less
than zero, from the sale of credit card receivables multiplied by
a fraction, the numerator of which is the amount included in the
numerator of the receipts factor pursuant to C.7., and the
denominator of which is the taxpayer’s total amount of interest
and fees or penalties in the nature of interest from credit card
receivables and fees charged to card holders.

9.  Credit card issuer’s reimbursement fees.  The numerator
of the receipts factor includes all credit card issuer’s
reimbursement fees multiplied by a fraction, the numerator of
which is the amount included in the numerator of the receipts
factor pursuant to C.7., and the denominator of which is the
taxpayer’s total amount of interest and fees or penalties in the
nature of interest from credit card receivables and fees charged
to card holders.

10.  Receipts from merchant discount.  The numerator of
the receipts factor includes receipts from merchant discount if
the commercial domicile of the merchant is in this state.  The
receipts shall be computed net of any cardholder charge backs,
but shall not be reduced by any interchange transaction fees or
by any issuer’s reimbursement fees paid to another for charges
made by its card holders.

11.  Loan servicing fees.
a)  The numerator of the receipts factor includes loan

servicing fees derived from loans secured by real property
multiplied by a fraction the numerator of which is the amount
included in the numerator of the receipts factor pursuant to C.4.,
and the denominator of which is the total amount of interest and
fees or penalties in the nature of interest from loans secured by
real property.

b)  The numerator of the receipts factor includes loan
servicing fees derived from loans not secured by real property
multiplied by a fraction the numerator of which is the amount
included in the numerator of the receipts factor pursuant to C.5.,
and the denominator of which is the total amount of interest and
fees or penalties in the nature of interest from loans not secured

by real property.
c)  In circumstances in which the taxpayer receives loan

servicing fees for servicing either the secured or the unsecured
loans of another, the numerator of the receipts factor shall
include those fees if the borrower is located in this state.

12.  Receipts from services.  The numerator of the receipts
factor includes receipts from services not otherwise apportioned
under this section if the service is performed in this state.  If the
service is performed both within and without this state, the
numerator of the receipts factor includes receipts from services
not otherwise apportioned under this section if a greater
proportion of the income-producing activity is performed in this
state based on cost of performance.

13.  Receipts from investment assets and activities and
trading assets and activities.

a)  Interest, dividends, net gains, but not less than zero, and
other income from investment assets and activities and from
trading assets and activities shall be included in the receipts
factor.

b)  Investment assets and activities and trading assets and
activities include investments securities, trading account assets,
federal funds, securities purchased and sold under agreements
to resell or repurchase, options, futures contracts, forward
contracts, notional principal contracts such as swaps, equities,
and foreign currency transactions.

c)  The receipts factor shall include the following
investment and trading assets and activities:

(1)  The receipts factor shall include the amount by which
interest from federal funds sold and securities purchased under
resale agreements exceeds interest expense on federal funds
purchased and securities sold under repurchase agreements.

(2)  The receipts factor shall include the amount by which
interest, dividends, gains and other income from trading assets
and activities, including assets and activities in the matched
book and arbitrage book, and foreign currency transactions,
exceed amounts paid in lieu of interest, amounts paid in lieu of
dividends, and losses from those assets and activities.

d)  The numerator of the receipts factor includes interest,
dividends, net gains, but not less than zero, and other income
from investment assets and activities and from trading assets and
activities described in C.13. that are attributable to this state.

(1)  The amount of interest, dividends, net gains, but not
less than zero, and other income from investment assets and
activities in the investment accounts attributed to this state and
included in the numerator is determined by multiplying all such
income from assets and activities by a fraction, the numerator of
which is the average value of the assets properly assigned to a
regular place of business of the taxpayer within this state and the
denominator of which is the average value of all those assets.

(2)  The amount of interest from federal funds sold and
purchased and from securities purchased under resale
agreements and securities sold under repurchase agreements
attributable to this state and included in the numerator is
determined by multiplying the amount of those funds and
securities described in C.13.c)(1) by a fraction, the numerator of
which is the average value of federal funds sold and securities
purchased under agreements to resell that are properly assigned
to a regular place of business of the taxpayer within this state
and the denominator of which is the average value of all those
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funds and securities.
(3)  The amount of interest, dividends, gains, and other

income from trading assets and activities, including assets and
activities in the matched book and arbitrage book and foreign
currency transactions, but excluding amounts described in
C.13.d)(1) and C.13.d)(2), attributable to this state and included
in the numerator is determined by multiplying the amount
described in C.13.c)(2) by a fraction, the numerator of which is
the average value of those trading assets that are properly
assigned to a regular place of business of the taxpayer within
this state and the denominator of which is the average value of
all those assets.

(4)  For purposes of this subsection, average value shall be
determined using the rules for determining the average value of
tangible personal property set forth in D.3. and D.4.

e)  In lieu of using the method set forth in C.13.d), the
taxpayer may elect, or the Tax Commission may require in order
to fairly represent the business activity of the taxpayer in this
state, the use of the method set forth in this subsection.

(1)  The amount of interest, dividends, net gains, but not
less than zero, and other income from investment assets and
activities in the investment account attributed to this state and
included in the numerator is determined by multiplying all
income from those assets and activities by a fraction, the
numerator of which is the gross income from those assets and
activities properly assigned to a regular place of business of the
taxpayer within this state and the denominator of which is the
gross income from all those assets and activities.

(2)  The amount of interest from federal funds sold and
purchased and from securities purchased under resale
agreements and securities sold under repurchase agreements
attributable to this state and included in the numerator is
determined by multiplying the amount of those funds and
securities described in C.13.c)(1) by a fraction, the numerator of
which is the gross income from those funds and securities
properly assigned to a regular place of business of the taxpayer
within this state and the denominator of which is the gross
income from all those funds and securities.

(3)  The amount of interest, dividends, gains and other
income from trading assets and activities, including assets and
activities in the matched book and arbitrage book and foreign
currency transactions, but excluding amounts described in
C.13.e)(1) or C.13.e)(2), attributable to this state and included
in the numerator is determined by multiplying the amount
described in C.13.c)(2)by a fraction, the numerator of which is
the gross income from those trading assets and activities
properly assigned to a regular place of business of the taxpayer
within this state and the denominator of which is the gross
income from all those assets and activities.

f)  If the taxpayer elects or is required by the Tax
Commission to use the method set forth in C.13.e), the taxpayer
shall use this method on all subsequent returns unless the
taxpayer receives prior permission from the Tax Commission to
use, or the Tax Commission requires, a different method.

g)  The taxpayer shall have the burden of proving that an
investment asset or activity or trading asset or activity was
properly assigned to a regular place of business outside of this
state by demonstrating that the day-to-day decisions regarding
the asset or activity occurred at a regular place of business

outside this state.  Where the day-to-day decisions regarding an
investment asset or activity or trading asset or activity occur at
more than one regular place of business and one regular place
of business is in this state and one regular place of business is
outside this state, that asset or activity shall be considered to be
located at the regular place of business of the taxpayer where the
investment or trading policies or guidelines with respect to the
asset or activity are established.  Unless the taxpayer
demonstrates to the contrary, policies and guidelines shall be
presumed to be established at the commercial domicile of the
taxpayer.

14.  All other receipts.  The numerator of the receipts factor
includes all other receipts pursuant to the rules set forth in Rule
R865-6F-8(I) and (J).

15.  Attribution of certain receipts to commercial domicile.
a)  Except as provided in C.15.b), all receipts that would be

assigned under this section to a state in which the taxpayer is
not taxable shall be included in the numerator of the receipts
factor if the taxpayer’s commercial domicile is in this state.

b)  (1) If a unitary group includes one or more financial
institutions, and if any member of the unitary group is subject
to the taxing jurisdiction of this state, the receipts of each
financial institution in the unitary group shall be included in the
numerator of this state’s receipts factor as provided in C.1.
through C.14. rather than being attributed to the commercial
domicile of the financial institution as provided in C.15.a).

(2)  If a unitary group includes one or more financial
institutions whose commercial domicile is in this state, and if
any member of the unitary group is taxable in another state
under section 59-7-305, the receipts of each financial institution
in the unitary group that would be included in the numerator of
the other state’s receipts factor under C.1. through C.14. may not
be included in the numerator of this state’s receipts factor.

D.  Property Factor.
1.  In General.
a)  For taxpayers that do not elect to include the property

described in D.7. through D.9. within the property factor, the
property factor is a fraction, the numerator of which is the
average value of real property and tangible personal property
owned by or rented to the taxpayer that is located or used within
this state during the taxable year, and the denominator of which
is the average value of all that property located or used within
and without this state during the taxable year.

b)  For taxpayers that elect to include the property
described in D.7. through D.9. within the property factor, the
property factor is a fraction, the numerator of which is the
average value of real property and tangible personal property
owned by or rented to the taxpayer that is located or used within
this state during the taxable year, and the average value of the
taxpayer’s loans and credit card receivables that are located
within this state during the taxable year, and the denominator of
which is the average value of all that property located or used
within and without this state during the taxable year.

2.  Property included.  The property factor shall include
only property the income or expenses of which are included, or
would have been included if not fully depreciated or expensed,
or depreciated or expensed to a nominal amount, in the
computation of the apportionable income base for the taxable
year.
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3.  Value of property owned by the taxpayer.
a)  For taxpayers that do not elect to include the property

described in D.7. through D.9. within the property factor, the
value of real property and tangible personal property owned by
the taxpayer is the original cost or other basis of that property
for federal income tax purposes without regard to depletion,
depreciation or amortization.

b)  For taxpayers that elect to include the property
described in D.7. through D.9. within the property factor:

(1)  The value of real property and tangible personal
property owned by the taxpayer is the original cost or other basis
of that property for federal income tax purposes without regard
to depletion, depreciation or amortization.

(2)  Loans are valued at their outstanding principal balance,
without regard to any reserve for bad debts.  If a loan is charged-
off in whole or in part for federal income tax purposes, the
portion of the loan charged off is not outstanding.  A specifically
allocated reserve established pursuant to regulatory or financial
accounting guidelines that is treated as charged-off for federal
income tax purposes shall be treated as charged-off for purposes
of this rule.

(3)  Credit card receivables are valued at their outstanding
principal balance, without regard to any reserve for bad debts.
If a credit card receivable is charged-off in whole or in part for
federal income tax purposes, the portion of the receivable
charged-off is not outstanding.

4.  Average value of property owned by the taxpayer.  The
average value of property owned by the taxpayer is computed on
an annual basis by adding the value of the property on the first
day of the taxable year and the value on the last day of the
taxable year and dividing the sum by two.

a)  If averaging on this basis does not properly reflect
average value, the Tax Commission may require averaging on a
more frequent basis, or the taxpayer may elect to average on a
more frequent basis.

b)  When averaging on a more frequent basis is required by
the Tax Commission or is elected by the taxpayer, the same
method of valuation must be used consistently by the taxpayer
with respect to property within and without this state and on all
subsequent returns unless the taxpayer receives prior permission
from the Tax Commission to use a different method, or the Tax
Commission requires a different method of determining average
value.

5.  Average value of real property and tangible personal
property rented to the taxpayer.

a)  The average value of real property and tangible personal
property that the taxpayer has rented from another and are not
treated as property owned by the taxpayer for federal income tax
purposes, shall be determined annually by multiplying the gross
rents payable during the taxable year by eight.

b)  If the use of the general method described in this
subsection results in inaccurate valuations of rented property,
any other method that properly reflects the value may be
adopted by the Tax Commission or by the taxpayer when
approved in writing by the Tax Commission.  Once approved,
that other method of valuation must be used on all subsequent
returns unless the taxpayer receives prior approval from the Tax
Commission to use a different method, or the Tax Commission
requires a different method of valuation.

6.  Location of real property and tangible personal property
owned or rented to the taxpayer.

a)  Except as described in D.6.b), real property and tangible
personal property owned by or rented to the taxpayer are
considered located within this state if they are physically
located, situated, or used within this state.

b)  Transportation property is included in the numerator of
the property factor to the extent that the property is used in this
state.

(1)  The extent an aircraft will be deemed to be used in this
state and the amount of value that shall be included in the
numerator of this state’s property factor is determined by
multiplying the average value of the aircraft by a fraction, the
numerator of which is the number of landings of the aircraft in
this state and the denominator of which is the total number of
landings of the aircraft everywhere.

(2)  If the extent of the use of any transportation property
within this state cannot be determined, the property will be
deemed to be used wholly in the state in which the property has
its principal base of operations.

(3)  A motor vehicle will be deemed to be used wholly in
the state in which it is registered.

7.  Location of Loans.
a)  A loan is considered located within this state if it is

properly assigned to a regular place of business of the taxpayer
within this state.

b)  A loan is properly assigned to the regular place of
business with which it has a preponderance of substantive
contacts.  A loan assigned by the taxpayer to a regular place of
business without the state shall be presumed to have been
properly assigned if:

(1)  the taxpayer has assigned, in the regular course of its
business, the loan on its records to a regular place of business
consistent with federal or state regulatory requirements;

(2)  the assignment on its records is based upon substantive
contacts of the loan to the regular course of business; and

(3)  the taxpayer uses the records reflecting assignment of
loans for the filing of all state and local tax returns for which an
assignment of loans to a regular place of business is required.

c)  The presumption of proper assignment of a loan
provided in D.7.b) may be rebutted upon a showing by the Tax
Commission, supported by a preponderance of the evidence,
that the preponderance of substantive contacts regarding the
loan did not occur at the regular place of business to which it
was assigned on the taxpayer’s records.  When the presumption
has been rebutted, the loan shall then be located within this state
if:

(1)  the taxpayer had a regular place of business within this
state at the time the loan was made; and

(2)  the taxpayer fails to show, by a preponderance of the
evidence, that the preponderance of substantive contacts
regarding the loan did not occur within this state.

d)  In the case of a loan assigned by the taxpayer to a place
without this state that is not a regular place of business, it shall
be presumed, subject to rebuttal by the taxpayer on a showing
supported by the preponderance of the evidence, that the
preponderance of substantive contacts regarding the loan
occurred within this state if, at the time the loan was made the
taxpayer’s commercial domicile, as defined in this rule, was
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within this state.
e)  To determine the state in which the preponderance of

substantive contacts relating to a loan have occurred, the facts
and circumstances regarding the loan at issue shall be reviewed
on a case-by-case basis, and consideration shall be given to
activities such as the solicitation, investigation, negotiation,
approval, and administration of the loan.

(1)  Solicitation.  Solicitation is either active or passive.
(a)  Active solicitation occurs when an employee of the

taxpayer initiates the contact with the customer.  The activity is
located at the regular place of business at which the taxpayer’s
employee is regularly connected or working out of, regardless of
where the services of the employee were actually performed.

(b)  Passive solicitation occurs when the customer initiates
the contact with the taxpayer.  If the customer’s initial contact
was not at a regular place of business of the taxpayer, the regular
place of business, if any, where the passive solicitation occurred
is determined by the facts in each case.

(2)  Investigation.  Investigation is the procedure whereby
employees of the taxpayer determine the credit-worthiness of the
customer as well as the degree of risk involved in making a
particular agreement.  The activity is located at the regular place
of business at which the taxpayer’s employees are regularly
connected or working out of, regardless of where the services of
those employees were actually performed.

(3)  Negotiation.  Negotiation is the procedure whereby
employees of the taxpayer and its customer determine the terms
of the agreement, such as amount, duration, interest rate,
frequency of repayment, currency denomination, and security
required.  The activity is located at the regular place of business
at which the taxpayer’s employees are regularly connected or
working out of, regardless of where the services of those
employees were actually performed.

(4)  Approval.  Approval is the procedure whereby
employees or the board of directors of the taxpayer make the
final determination whether to enter into the agreement.

(a)  The activity is located at the regular place of business
at which the taxpayer’s employees are regularly connected or
working out of, regardless of where the services of those
employees were actually performed.

(b)  If the board of directors makes the final determination,
the activity is located at the commercial domicile of the
taxpayer.

(5)  Administration.  Administration is the process of
managing the account.

(a)  Administration includes bookkeeping, collecting the
payments, corresponding with the customer, reporting to
management regarding the status of the agreement and
proceeding against the borrower or the security interest if the
borrower is in default.

(b)  The activity is located at the regular place of business
that oversees this activity.

8.  Location of credit card receivables.  For purposes of
determining the location of credit card receivables, credit card
receivables shall be treated as loans and shall be subject to the
provisions of D.7.

9.  Period for which properly assigned loan remains
assigned.  A loan that has been properly assigned to a state shall,
absent any change of material fact, remain assigned to that state

for the length of the original term of the loan.  Thereafter, the
loan may be properly assigned to another state if the loan has a
preponderance of substantive contact to a regular place of
business in that state.

10.  Each taxpayer shall make an initial election on whether
to include the property described in D.7. through D.9. within the
property factor.  The initial election is the election made or the
filing position taken on the first return filed after the effective
date of this rule.  This election is irrevocable for a period of
three years from the time the initial election is made, except in
the case where a substantial ownership change occurs and
commission approval is obtained to change the election.  After
the initial three-year period, the election may be revocable only
with the prior approval of the commission and shall require the
showing of a significant change in circumstance.

E.  Payroll factor.
1.  In general.  The payroll factor is a fraction, the

numerator of which is the total amount paid in this state during
the taxable year by the taxpayer for compensation and the
denominator of which is the total compensation paid by the
taxpayer both within and without this state during the taxable
year.  The payroll factor shall include only that compensation
included in the computation of the apportionable income tax
base for the taxable year.

2.  Compensation relating to nonbusiness income and
independent contractors.  The compensation of any employee
for services or activities connected with the production of
nonbusiness income, and payments made to any independent
contractor or any other person not properly classifiable as an
employee, shall be excluded from both the numerator and
denominator of this factor.

3.  When compensation paid in this state.  Compensation
is paid in this state if any one of the following tests, applied
consecutively, is met:

a)  The employee’s services are performed entirely within
this state.

b)  The employee’s services are performed both within and
without the state, but the service performed without the state is
incidental to the employee’s service within the state.  The term
"incidental"means any service that is temporary or transitory in
nature, or that is rendered in connection with an isolated
transaction.

c)  If the employee’s services are performed both within
and without this state, the employee’s compensation will be
attributed to this state:

(1)  if the employee’s principal base of operations is within
this state;

(2)  if there is no principal base of operations in any state
in which some part of the services are performed, but the place
from which the services are directed or controlled is in this
state; or

(3)  if the principal base of operations and the place from
which the services are directed or controlled are not in any state
in which some part of the service is performed but the
employee’s residence is in this state.

F.  This rule is effective for taxable years beginning after
December 31, 1997.

R865-6F-33.  Taxation of Telecommunications Pursuant to
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Utah Code Ann. Sections 59-7-302 through 59-7-321.
A.  Definitions.
1.  "Call" means a specific telecommunications

transmission as described in A.6.
2.  "Channel termination point" means the point at which

information can enter or leave the telecommunications network.
3.  "Communications channel" means a communications

path, which can be one-way or two-way, depending on the
channel, between two or more points.  The path may be
designed for the transmission of signals representing human
speech, digital or analog data, facsimile, or images.

4.  "Outerjurisdictional property" means tangible personal
property, such as orbiting satellites, undersea transmission
cables and the like, that are owned or rented by the taxpayer and
used in a telecommunications business, but that are not
physically located in any particular state.

5.  "Private telecommunications service" means a dedicated
telephone service that entitles the subscriber to the exclusive or
priority use of a communications channel or groups of
communications channels from one or more channel termination
points to another channel termination point.

6.  "Telecommunications" means the electronic
transmission of voice, data, image, and other information
through the use of any medium such as wires, cables,
electromagnetic waves, light waves, or any combination of those
or similar media now in existence or that might be devised, but
telecommunications does not include the information content of
any such transmission.

7.  "Telecommunications service" means providing
telecommunications, including services provided by
telecommunication service resellers, for a charge and includes
telephone service, telegraph service, paging service, personal
communication services and mobile or cellular telephone
service, but does not include electronic information service or
Internet access service.

B.  Apportionment and Allocation.
1.  A corporation engaged in the business of

telecommunications that is taxable both within and without this
state, shall allocate and apportion its net income as provided in
this rule.  All items of nonbusiness income shall be allocated
pursuant to the provisions of Section 59-7-306.

2.  All business income shall be apportioned to this state by
multiplying that income by the apportionment percentage.  The
apportionment percentage is determined by adding the
taxpayer’s receipts factor, property factor and payroll factor and
dividing that sum by three.  If one of the factors is missing, the
remaining factors are added and that sum is divided by two.  If
two of the factors are missing, the remaining factor is the
apportionment percentage.  A factor is missing if both its
numerator and denominator are zero.

3.  Except as otherwise provided in this rule, the property
factor shall be determined in accordance with Tax Commission
rule R865-6F-8(G), the payroll factor in accordance with rule
R865-6F-8(H) and the sales factor in accordance with rule
R865-6F-8(I).

C.  Property Factor.
1.  Outerjurisdictional property that is used by a taxpayer

in providing a telecommunications service shall be attributed to
this state based on the ratio of property within this state used in

providing that service, to property everywhere used in providing
the service, exclusive of property not located in any state.  The
term "property" as used herein refers to property includable in
the property factor of the Utah apportionment fraction as
defined in Tax Commission rule R865-6F-8(G).

D.  Sales Factor Numerator.
1.  The following sales and receipts from

telecommunications service other than interstate or international
private telecommunications service, shall be included in the
Utah sales and receipts numerator:

a)  receipts derived from charges for providing telephone
"access" from a location within Utah.  "Access" means that a
call can be made or received from a point within this state.  An
example of this type of receipt is a monthly subscriber fee billed
with reference to equipment located in Utah;

b)  receipts derived from charges for unlimited calling
privileges, if the charges are billed by reference to equipment
located in Utah;

c)  receipts derived from charges for individual toll calls
that originate and terminate in Utah;

d)  receipts derived from charges for individual toll calls
that either originate or terminate in Utah and are billed by
reference to a customer or equipment located in Utah;

e)  receipts derived from any other charges if the charges
are not includable in another state’s sales factor numerator under
that state’s law, and the customer’s billing address is in Utah.

2.  Gross receipts derived from providing interstate and
international private telecommunications services shall be
determined as follows:

a)  If the segment of the interstate or international channel
between each termination point is separately billed, 100 percent
of the charge imposed at each termination point in this state and
for service in this state between those points is includable in the
Utah sales factor.  In addition, 50 percent of the charge imposed
for service between a channel termination point outside this
state and a point inside the state shall be included in the Utah
sales factor.  For purposes of this paragraph, termination points
shall be measured by the nearest termination point inside the
state to the first termination point outside the state.

b)  If each segment of the interstate or international channel
is not separately billed, the Utah sales shall be the same portion
of the interstate or international channel charge that the number
of channel termination points within this state bears to the total
number of channel termination points within and without this
state.

R865-6F-34.  Qualified Subchapter S Subsidiaries Pursuant
to Utah Code Ann. Section 59-7-701.

A.  "Qualified subchapter S subsidiary" means a qualified
subchapter S subsidiary as defined in Section 1361(b), Internal
Revenue Code.

B.  For purposes of Title 59, Chapter 7, Part 7, a qualified
subchapter S subsidiary shall be treated in the same manner as
it is treated for federal tax purposes under Section 1361(b),
Internal Revenue Code.

C.  An S corporation that owns one or more qualified
subchapter S subsidiaries must take into account the activities
of each qualified subchapter S subsidiary in determining
whether the S corporation parent is doing business in Utah.  For
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purposes of this determination, all of a subsidiary’s activities
will be attributed to the S corporation parent.

D.  For purposes of Title 59, Chapter 7, Part 7:
1.  the Utah property, payroll, and sales of each qualified

subchapter S subsidiary shall be added, respectively, to the Utah
property, payroll, and sales of the S corporation parent to
determine the numerators of the property, payroll, and sales
factors; and

2.  the total property, payroll, and sales of each qualified
subchapter S subsidiary shall be added, respectively, to the total
property, payroll, and sales of the S corporation parent to
determine the denominators of the property, payroll, and sales
factors.

E.  Except as provided in D., the apportionment fraction for
an S corporation shall be calculated based on Sections 59-7-311
through 59-7-321 and as provided in Tax Commission rule
R865-6F-8.

R865-6F-35.  S Corporation Determination of Tax Pursuant
to Utah Code Ann. Section 59-7-703.

A.  For purposes of Section 59-7-703(1)(a)(i), "items of
income or loss from Schedule K of the 1120S federal form"
shall be calculated by adding back to the line on the Schedule K
labeled "Income (loss)" any amount deducted on that schedule
for charitable contributions.  If the S corporation was not
required to complete the line labeled "Income (loss)" on the
Schedule K, a pro forma calculation of the amount that would
have been entered on the "Income (loss)" line shall be used for
purposes of this rule.

B.  The rate that the S corporation shall withhold for
nonresident shareholders shall be computed as follows:

1.  A deduction equal to 15 percent of the Utah income
attributable to nonresident shareholders shall be allowed in
place of a standard deduction, itemized deductions, personal
exemptions, federal tax determined for the same period, or any
other deductions.

a)  An S corporation that is entitled to subtract a loss
carryforward and that elected, under the laws in effect prior to
January 1, 1994, to use Option A as the method to pay its taxes,
shall apply the 15 percent deduction to Utah income attributable
to nonresident shareholders after the subtraction for loss
carryforwards.

2.  The tax shall be computed using the maximum Utah
individual income tax rate applied to the combined nonresident
shareholders’ share of the S corporation’s income after deduction
of the amount allowed under B.1.

C.  An S corporation with nonresident shareholders shall
complete Schedule N of form TC-20S, and shall provide the
following information for each nonresident shareholder:

1.  name;
2.  social security number;
3.  percentage of S corporation held; and
4.  amount of Utah tax paid or withheld on behalf of that

shareholder.

KEY:  taxation, franchise, historic preservation, trucking
industries
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R865.  Tax Commission, Auditing.
R865-9I.  Income Tax.
R865-9I-2.  Definitions of Resident and Military Personnel
Pursuant to Utah Code Ann. Section 59-10-103.

A.  "Resident" or "resident taxpayer" means "resident
individual" as defined in Utah Code Ann. Section 59-10-103.

B.  "Nonresident" or "nonresident taxpayer" means
"nonresident individual" as defined in Utah Code Ann. Section
59-10-103.

C.  "Part-year resident" means an individual who changes
his status during the tax year from a resident to a nonresident or
from a nonresident to a resident.

D.  "Domicile" means the place where an individual has a
true, fixed, permanent home and principal establishment, and to
which place he has (whenever he is absent) the intention of
returning.  It is the place in which a person has voluntarily fixed
the habitation of himself and family, not for a mere special or
temporary purpose, but with the present intention of making a
permanent home.  After domicile has been established, two
things are necessary to create a new domicile:  first, an
abandonment of the old domicile; and second, the intention and
establishment of a new domicile.  The mere intention to abandon
a domicile once established is not of itself sufficient to create a
new domicile; for before a person can be said to have changed
his domicile, a new domicile must be shown.

E.  A person in active military service shall not lose his
domicile in Utah solely by reason of being absent under military
orders.  A person in active military service stationed in Utah
solely by reason of military orders does not thereby establish a
new domicile in this state for income tax purposes.  Reference:
Soldiers and Sailors Relief Act, Title 50, U.S. Code Section
574.

1.  It is possible for an individual in active military service
to change his domicile by definite intent supported by actions.
He may be required to prove any change by disclosing actions
taken.

2.  A nonresident serviceman is tax exempt only on his
active service pay; all other income is taxable as provided by the
nonresident provisions of the Utah law.

3.  The spouse of a person in active military service
generally is considered to have that person’s domicile and is
subject to income tax laws and rules that apply to the service
person.

R865-9I-3.  Credit for Income Tax Paid by an Individual to
Another State Pursuant to Utah Code Ann. Section 59-10-
106.

A.  A Utah resident taxpayer is required to report his entire
state taxable income pursuant to Utah Code Ann. Section 59-10-
106 even though part of the income may be from sources outside
this state.

B.  Except to the extent allowed in D., a resident taxpayer
may claim the credit provided in Section 59-10-106 by:

1.  filing a resident Utah return showing the computation
of tax based on total income before any credit for taxes in
another state;

2.  attaching a schedule for each state to which taxes were
due, properly filled in to determine each allowable credit; and

3.  attaching a signed copy of each return filed in another

state for the same period.
C.  A part-year resident taxpayer may claim credit on that

portion of income subject to both Utah tax and tax in another
state.  The credit is claimed in the same manner as claimed by
a full-year resident, but only for that portion of the year that the
nonresident taxpayer was living in Utah.  A schedule of income
taxed in more than one state, apportioning income between
resident and nonresident status, must be attached to the part-
year resident return.

D.  For only those states in which a resident professional
athlete has participated in his team’s composite return or
simplified withholding, a resident professional athlete may
claim the credit provided in Section 59-10-106 by:

1.  filing a resident Utah return showing the computation
of tax based on total income before any credit for taxes in
another state; and

2.  attaching a summary, prepared by the team or the team’s
authorized representative, indicating both the amount of the
athlete’s income allocated to all other states in which the athlete
has participated in his team’s composite return or simplified
withholding, and the amount of income tax paid by the athlete
to those states.

E.  The credit allowable on the Utah return for taxes paid
to any other state shall be the smaller of the following:

1.  the amount of tax paid to the other state; or
2.  a percentage of the total Utah tax.  This percentage is

determined by dividing the total federal adjusted gross income
into the amount of the federal adjusted gross income taxed in
the other state.

R865-9I-4.  Equitable Adjustments Pursuant to Utah Code
Ann. Section 59-10-115.

A.  Every taxpayer shall report and the Tax Commission
shall make or allow such adjustments to the taxpayer’s state
taxable income as are necessary to prevent the inclusion or
deduction for a second time on his Utah income tax return of
items involved in determining his federal taxable income.  Such
adjustments shall be made or allowed in an equitable manner as
defined in Utah Code Ann. 59-10-115 or as determined by the
Tax Commission consistent with provisions of the Individual
Income Tax Act.

B.  In computing the Utah portion of a nonresident’s
federal adjusted gross income; any capital losses, net long-term
capital gains, and net operating losses shall be included only to
the extent that these items were not taken into account in
computing the taxable income of the taxpayer for state income
tax purposes for any taxable year prior to January 2, 1973.

R865-9I-6.  Returns by Husband and Wife, Either or Both
of Whom Is a Nonresident Pursuant to Utah Code Ann.
Section 59-10-119.

A.  With reference to Utah Code Ann. Section 59-10-119,
in cases where either husband or wife is a nonresident and the
other is a resident and they have filed a joint federal return, they
shall:

1.  determine their state taxable income as if both were
residents and file a joint return, or

2.  file separate state returns and each shall determine state
taxable income and tax as follows:
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a.  The amount of the total federal adjusted gross income
pertaining to each spouse shall first be determined.  If any
adjustments apply jointly to both spouses, they shall be divided
in proportion to the respective incomes of the individuals before
deduction of adjustments.

b.  The amount of federal taxable income for each spouse
shall next be determined by subtracting each individual’s part of
the deductions and exemptions.  Each spouse’s percentage of the
standard or itemized deductions shall be the same as that which
each individual’s federal adjusted gross income (FAGI) bears to
their total FAGI.  Both individuals shall claim their own
exemptions plus a percentage of the exemptions for dependents.

c.  The state taxable income of the resident spouse shall
then be determined by making the applicable additions,
subtractions (see e. below), and equitable adjustments to that
individual’s portion of the total federal taxable income.

d.  In determining the state taxable income, if any, of the
nonresident spouse--the applicable additions, subtractions, and
equitable adjustments are made to the nonresident spouse’s
portion of the total federal taxable income, arriving at the
amount that would have been the state taxable income if the
nonresident spouse had been a resident spouse.  Reference Utah
Code Ann. Section 59-10-119.

e.  Any federal income tax deduction shall be subtracted by
each spouse in the same proportion as each individual’s federal
adjusted gross income bears to the total FAGI.

f.  A separate tax shall be determined for each spouse using
the Utah tax rate schedules applicable to a husband and wife
filing separate returns.  For the nonresident or part-year resident
spouse, the Utah income tax is a percentage of the amount that
would be his or her Utah income tax as if a full-year resident.
Such percentage is the same as that which the Utah portion of
the federal adjusted gross income bears to the portion of the
total FAGI (not to exceed 100 percent).

g.  For tax years beginning after December 31, 1986 the
federal income tax is not allowed as a deduction.

R865-9I-7.  Change of Status As Resident or Nonresident
Pursuant to Utah Code Ann. Section 59-10-120.

A.  Definitions:
1.  "Part-year resident" means an individual that changes

status during the taxable year from resident to nonresident or
from nonresident to resident.

2.  "FAGI" means federal adjusted gross income.
B.  The state taxable income of a part-year resident shall be

a percentage of the amount that would have been state taxable
income if the taxpayer had been a full-year resident as
determined under Utah Code Ann. Section 59-10-112 of the act.
This percentage is the Utah portion of FAGI divided by the total
FAGI, not to exceed 100 percent.

C.  The Utah portion of a part-year resident’s FAGI shall be
determined as follows:

1.  Income from wages, salaries, tips and other
compensation earned while in a resident status and included in
the total FAGI shall be included in the Utah portion of the
FAGI;

2.  Dividends actually or constructively received while in
resident status shall be included in the Utah portion of FAGI.
Any dividend exclusion shall be deducted from the Utah portion

of FAGI using the percentage of excludable dividends received
while in resident status, compared to the total excludable
dividends.

3.  All interest actually or constructively received while in
resident status shall be included in the Utah portion of the
FAGI.

4.  All FAGI derived from Utah sources while in a
nonresident status, as determined under Rule R865-9I-5, shall
be included in the Utah portion of FAGI.

D.  Income or loss from businesses, rents, royalties,
partnerships, estates or trusts, small business corporations as
defined by Internal Revenue Code Section 1371(b), and farming
shall be included in the Utah portion of FAGI:

1.  if the activities involved were concluded, or the
taxpayer’s connection with them terminated before or at the time
of change from resident to nonresident status; or

2.  if the activities were commenced or the taxpayer joined
them at the time or after the change from nonresident to resident
status.

Otherwise, such income or loss shall be included in the
Utah portion of FAGI only to the extent derived from Utah
sources as determined under Rule R865-9I-5.

E.  Moving expenses deducted on the federal return may be
deducted from the Utah portion of FAGI only to the extent that
they are for moving into Utah and within Utah.

F.  Employee business expenses may be deducted from the
Utah portion of FAGI only to the extent that they pertain to the
production of income included in the Utah portion of FAGI.

G.  Payments by a self-employed person to a retirement
plan that reduce the total FAGI may be deducted from the Utah
portion of FAGI in the same proportion that the related self-
employment income is included in the Utah portion of FAGI.

H.  Other income, losses or adjustments applicable in
determining total FAGI may be allowed or included in the Utah
portion of his FAGI only when the allowance or inclusion is
fair, equitable, and would be consistent with other requirements
of the act or these rules as determined by the Tax Commission.

R865-9I-8.  Proration When Two Returns Are Required
Pursuant to Utah Code Ann. Section 59-10-121.

A.  Two returns are not required when an individual
changes status as resident or nonresident.  Ordinarily, the total
of the taxable income that would be reported on two returns will
be included in one return.

B.  Only in unusual circumstances as determined by the
Tax Commission will the preparation of two returns be allowed
or required.  In this event, the returns shall be prepared in a fair
and equitable manner as approved or prescribed by the Tax
Commission consistent with Utah Code Ann. Section 59-10-121
and other pertinent provisions.

R865-9I-9.  Taxable Year Pursuant to Utah Code Ann.
Section 59-10-122.

A.  If a taxpayer’s taxable year is changed to a taxable
period of less than 12 months as required by Utah Code Ann.
Section 59-10-122 and if he is required to convert his income
for the period to an annual basis for federal income tax
purposes, the taxpayer shall convert his income for the period of
less than a year to an annual basis for computing his state
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income tax.
B.  Unless the Tax Commission determines a different

method consistent with requirements of the act is necessary or
appropriate, the income tax of the taxpayer for the period of less
than 12 months shall be computed as follows:

1.  determine the state taxable income applicable to the
fractional part of the year and multiply this amount by 12;

2.  divide the product by the number of months in the
period to arrive at the state taxable income on an annualized
basis;

3.  compute the tax applicable to the state taxable income
as annualized;

4.  divide the tax as computed on the annualized state
taxable income by 12; and

5.  multiply the result by the number of months in the
period involved.

R865-9I-10.  Adjustments Between Taxable Years After
Change in Accounting Methods Pursuant to Utah Code Ann.
Section 59-10-124.

A.  If a taxpayer’s state taxable income for any taxable year
is computed under a method of accounting different from the
method under which such income was computed for the
previous year, the taxpayer shall attach a statement to his return
setting forth all differences.  This statement shall specify the
amounts duplicated or omitted in full or in part as a result of
such change.  The Tax Commission shall make or allow any
necessary adjustments to prevent double inclusion or exclusion
of an item of gross income, or double allowance or disallowance
of an item of deduction or credit.

R865-9I-11.  Share of A Nonresident Estate or Trust, or Its
Beneficiaries In State Taxable Income Pursuant to Utah
Code Ann. Section 59-10-207.

A.  In determining the respective shares of the beneficiaries
and of the estate or trust referred to in Utah Code Ann. Section
59-10-207, consideration shall be given to the net amount of the
modifications described in Utah Code Ann. Sections 59-10-114
and 59-10-115.  This is particularly true for those that relate to
items of income, gain, loss, and deduction and that also enter
into the definition of distributable net income.  Otherwise, any
methods different from those prescribed in Utah Code Ann.
Section 59-10-207 of the act shall be used only if approved or
directed by the Tax Commission as being necessary to prevent
a substantial inequity in the allocation of such shares.

R865-9I-12.  Fiduciary Adjustment Pursuant to Utah Code
Ann. Section 59-10-210.

A.  The net amount of the modifications described in Utah
Code Ann. Sections 59-10-114 and 59-10-115 that relate to
items of income or deduction of an estate or trust may be
determined and used as the fiduciary adjustment.  Otherwise,
any methods different from those prescribed in Utah Code Ann.
Section 59-10-210 shall be used only if approved or directed by
the Tax Commission as being more appropriate and equitable in
specific cases.

R865-9I-13.  Nonresident’s Share of Partnership or Limited
Liability Company Income Pursuant to Utah Code Ann.

Sections 59-10-116, 59-10-117, 59-10-118, and 59-10-303.
A.  Nonresident partners and nonresident members shall

keep adequate records to substantiate their determination or to
permit a determination by the Tax Commission of the part of
their adjusted gross income that was derived from or connected
with sources in this state.

B.  Partnerships and limited liability companies may file
form TC-65, Utah Partnership/Limited Liability Company
Return of Income, as a composite return on behalf of
nonresident partners or nonresident members that meet all of the
following conditions:

1.  Nonresident partners or nonresident members included
on the return may not have other income from Utah sources.
Resident partners and resident members may not be included on
the composite return.

2.  A schedule shall be included with the return listing all
nonresident partners or nonresident members included in the
composite filing.  The schedule shall list all of the following
information for each nonresident partner or nonresident
member:

a)  name;
b)  address;
c)  social security number;
d)  percentage of partnership or limited liability company

income;
e)  Utah income attributable to that partner or member.
3.  Nonresident partners or nonresident members that are

entitled to mineral production tax withholding credits,
agricultural off-highway gas tax credits, or other Utah credits,
may not be included in a composite filing, but must file form
TC-40NR, Nonresident or Part-year Resident Form Individual
Income Tax Return.

C.  The tax due on the composite return shall be computed
as follows:

1.  A deduction equal to 15 percent of the Utah taxable
income attributable to nonresident partners or nonresident
members included in the composite filing shall be allowed in
place of a standard deduction, itemized deductions, personal
exemptions, federal tax determined for the same period, or any
other deductions.

2.  The tax shall be computed using the maximum tax rate
applied to Utah taxable income attributable to Utah sources.

D.  The partnership’s or limited liability company’s federal
identification number shall be used on the form TC-65 in place
of a social security number.

R865-9I-14.  Requirement of Withholding Pursuant to Utah
Code Ann. Sections 59-10-401, 59-10-402, and 59-10-403.

A.  Except as otherwise provided in statute or this rule,
every employer shall withhold Utah income taxes from all
wages paid:

1.  to a nonresident employee for services performed within
Utah,

2.  to a resident employee for all services performed, even
though such services may be performed partially or wholly
without the state.

B.  If the services performed by a resident employee are
performed in another state of the United States, the District of
Columbia, or a possession of the United States that requires
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withholding on wages earned, the withholding tax for Utah shall
be the Utah tax required to be withheld less the tax required to
be withheld under the laws, rules, and regulations of that other
state, District of Columbia, or possession of the United States.

C.  If the duties of a nonresident employee involve work
both within and without the state, tax is withheld from that
portion of the total wages that is properly allocable to Utah.  The
method of allocation is subject to review by the Tax
Commission and may be subject to change if it is determined to
be improper.

D.  Income tax treatment of rail carrier and motor carrier
employees is governed by 49 U.S.C. Section 11504.

E.  Withholding required under Section 59-10-402 is
required for all wages that are:

1.  subject to withholding for federal income tax purposes;
2.  paid to individuals who are deemed employees as

determined by the Tax Commission, using Internal Revenue
Service guidelines.

F.  The number of exemptions claimed for federal
withholding shall be the number of exemptions claimed for state
withholding purposes.

G.  Employers should use Utah income tax withholding
schedules or tables published by the Tax Commission in
computing the amount of state income tax withheld from their
employees.

R865-9I-15.  Employees Incurring No Income Tax Liability
Pursuant to Utah Code Ann. Section 59-10-403.

A.  With reference to Utah Code Ann. Section 59-10-403,
an employer shall not be required to deduct and withhold Utah
income taxes from wages paid to an employee who has filed a
Federal Withholding Certificate, Form W-4E.

R865-9I-16.  Collection and Payment of Income Tax
Pursuant to Utah Code Ann. Section 59-10-406.

A.  Forms prescribed by the Tax Commission for the
purposes specified in Section 59-10-406 are:

1.  Form TC-96A, Utah Employer’s Quarterly Income
Withholding Return and

2.  Form TC-96, Utah Employer’s Withholding Tax Annual
Reconciliation Return.

B.  These forms shall be completed and used in accordance
with the instructions provided by the Tax Commission.

C.  Legible copies of the federal Form W-2 must show, in
addition to the name and address of the payee and payor, the
payor’s Utah withholding tax account number, the amount of
payments made, the amounts of federal and Utah state income
tax withheld in each case, the social security number of the
payee and such other data as is required by the Tax Commission.
The form must carry the word Utah either printed or stamped
thereon in such a way as to clearly indicate the tax withheld was
for Utah in accordance with the Utah laws, as distinguished
from any other state or jurisdiction.

D.  Sufficient copies of the W-2 form must be furnished to
each taxpayer to enable attachment of a legible copy to the state
income tax return.

E.  If the employer fails to withhold the tax required under
Section 59-10-402, and thereafter, the income subject to
withholding is reported and the resulting tax is paid by the

recipient, any tax required to be withheld shall not be collected
from the employer.  However, the employer shall remain subject
to penalties and interest on the total amount of taxes that should
have been withheld.

R865-9I-17.  Periodic Deposit of Withheld Taxes Pursuant
to Utah Code Ann. Section 59-10-407.

A.  Notwithstanding the specific provisions contained in
Utah Code Ann. Section 59-10-407, the Tax Commission may
use any other time or period that will facilitate the collection
and payment of the tax by the employer as provided in Utah
Code Ann. Section 59-10-406.

B.  Employers withholding $1,000 or more per month shall
file monthly returns on Form TC-96M (Monthly Income Tax
Withholding Report), in accordance with instructions provided
by the Tax Commission.

C.  The monthly withholding tax return and payment of the
tax is due on the last day of the month following the close of the
monthly reporting period.  Failure to file monthly returns and
provide payment of the tax due as prescribed shall result in
penalties and interest being assessed in accordance with Utah
Code Ann. Sections 59-1-401 and 59-1-402.

D.  Annual returns, in a form the Tax Commission
prescribes, shall be filed in accordance with Utah Code Ann.
Section 59-10-406(3).

R865-9I-18.  Taxpayer Records, Statements, and Special
Returns Pursuant to Utah Code Ann. Section 59-10-501.

A.  Every taxpayer shall keep adequate records for income
tax purposes of a type which clearly reflect income and expense,
gain or loss, and all transactions necessary in the conduct of
business activities.

B.  Records of all transactions affecting income or expense,
or gain or loss, and of all transactions for which deductions may
be claimed, should be preserved by the taxpayer to enable
preparation of returns correctly and to substantiate claims.  All
such records shall be made available to an authorized agent of
the Tax Commission when requested, for review or audit.

R865-9I-19.  Returns By Husband and Wife Pursuant to
Utah Code Ann. Section 59-10-503.

A.  In the year a married person dies, the surviving spouse
may file a joint Utah return if a joint federal return was filed
except in cases where one spouse was a resident and the other
a nonresident.  In these cases, separate returns may be required
(see Utah Code Ann. Section 59-10-503(b) and Rule R865-9I-
6).

R865-9I-20.  Returns Made By Fiduciaries and Receivers
Pursuant to Utah Code Ann. Section 59-10-504.

A.  Returns by fiduciaries and receivers shall be made in
accordance with forms and instructions provided by the Tax
Commission.  The fiduciary of any resident estate or trust or of
any nonresident estate or trust having income derived from Utah
sources and who is required to make a return for federal income
tax purposes shall make and file a corresponding return for state
income tax purposes.

1.  Each return shall include a listing of the beneficiaries
and their distributable shares of the state taxable income.
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2.  In the case of a nonresident estate or trust, the return
shall include detailed information showing how the amount of
income derived from or connected with Utah sources was
determined.

B.  The fiduciary is required to pay the taxes on the income
taxable to the estate or trust.  Liability for payment of the tax
attaches to the executor or administrator up to his discharge.  If
the executor or administrator failed to file a return as required by
law or failed to exercise due diligence in determining and
satisfying the tax liability, the liability is not extinguished until
the return is filed and paid.

C.  Liability for the tax also follows the estate itself. If by
reason of the distribution of the estate and the discharge of the
executor or administrator, it appears that collection of tax cannot
be made from the executor or administrator, each legatee or
distributee must account for his proportionate share of the tax
due and unpaid to the extent of the distributive share received by
him.

R865-9I-21.  Return By Partnership Pursuant to Utah Code
Ann. Section 59-10-507.

A.  Every partnership having a resident partner or having
any income derived from sources in this state (determined in
accordance with Utah Code Ann. Section 59-10-303 and Rule
R865-9I-13) shall file a return in accordance with forms and
instructions provided by the Tax Commission.

B.  If the partnership has income derived from or connected
with sources both inside and outside Utah and if any partner was
not a resident of Utah, the portion derived from or connected
with sources in this state must be determined and shown.

1.  They must be determined and shown for each item of
the partnership’s, and each nonresident partner’s, distributive
shares of income, credits, deductions, etc., shown on Schedules
K and K-1 of the federal return.

2.  The Utah portion may be shown alongside the total for
each item on the federal schedules K and K-1, or they may be
shown on an attachment to the Utah return.

R865-9I-22.  Signing of Returns and Other Documents
Pursuant to Utah Code Ann. Section 59-10-512.

A.  Any return, statement, or other document shall be
signed as required by specific provisions of the act or as
prescribed by forms or instructions furnished by the Tax
Commission.

B.  All returns filed with the Tax Commission must be
signed by the taxpayer or his duly authorized agent as provided
by law.  Unsigned returns are not valid returns for income tax
purposes and if unsigned, the benefits of proper filing may be
denied the taxpayer.

C.  Returns may be filed on forms prescribed and furnished
by the Tax Commission, or in lieu thereof, on reproduced or
facsimile copies, provided that the same information required on
the printed form for the same year is provided and the paper
used for such substitute return is equal in durability and weight
to 20 lb. bond.  Paper more brittle or lighter in weight than that
specified is not acceptable as a replacement for the regular
reporting forms.  The use of paper of lesser quality for
supporting schedules is permitted, providing the schedules are
clear and legible.

R865-9I-23.  Extension of Time to File Returns Pursuant to
Utah Code Ann. Section 59-10-516.

A.  A completed form TC-546, Prepayment of Income Tax,
must accompany the prepayment amount required by Section
59-10-516, if the prepayment is not in the form of withholding,
payments applied from previous year refunds, or credit
carryforwards.

B.  Interest shall be charged on any additional tax due
shown on the return in accordance with Section 59-1-402.
Interest is calculated from the original due date of the return to
the date the tax is paid and applies even when an extension of
time to file the return exists.

C.  Utah residents in military service, stationed outside the
United States, shall be granted an extension of time to file to the
15th day of the fourth month after their return to the United
States, or their discharge date, whichever is earlier.

R865-9I-24.  Timely Mailing Treated As Timely Filing
Pursuant to Utah Code Ann. Section 59-10-517.

A.  With reference to Section 59-10-517(3)(b), the
provisions of that statute that apply to registered mail shall also
apply in ordinary circumstances to certified mail.

R865-9I-26.  Petition For Redetermination of a Deficiency
Pursuant to Utah Code Ann. Section 59-10-533.

A.  A petition for redetermination of a deficiency shall be
in letter form, and in accordance with the requirements of Utah
Code Ann. Section 59-1-501, and effective January 1, 1988
shall conform with the Administrative Procedures Act.

R865-9I-27.  Redetermination of Tax Deficiency by Tax
Commission Pursuant to Utah Code Ann. Section 59-10-525.

A.  If a taxpayer disagrees or has questions about a notice
of deficiency, he may arrange to discuss these issues with
officials of the Audit Division of the Tax Commission.  This
must be done prior to filing a petition for determination.  The
taxpayer may present evidence, legal authority, and argument on
an informal basis with a view to reaching a mutual agreement to
proper settlement of the case.

B.  After a petition for redetermination has been filed, the
petitioner shall be granted the opportunity to present evidence,
legal authority, and argument in respect to the issues raised by
the pleadings.  Such presentations shall, under ordinary
circumstances, be made initially to designated officials of the
Audit Division of the Tax Commission with a view to resolving
the case or at least to clearly define the areas of disagreement.
If the case is not resolved in this way, and if the petitioner
requests, a hearing may be granted before the Tax Commission
to present evidence, legal authority and argument regarding the
areas of disagreement.  After such a hearing, the Tax
Commission shall promptly notify the petitioner of its decision
as prescribed in Utah Code Ann. Title 59, Chapter 1.

R865-9I-28.  Petition For Redetermination of Tax
Commission Action On Claim For Refund Pursuant to Utah
Code Ann. Section 59-10-533.

A.  A petition for redetermination of Tax Commission
action on a claim for refund shall be in letter form.  In addition
to the requirements of Utah Code Ann. Title 59, Chapter 1, the
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claim shall cite the law or rules upon which petitioner relies as
a basis for the claim.  It must be supported by documentary
evidence to substantiate any facts upon which petitioner relies
to support all claims if the burden of proof is upon the taxpayer
as provided in Utah Code Ann. Section 59-10-543.

B.  Any response to the Tax Commission’s answer to the
petition must be filed by mail, in letter form, within 15 days of
receipt of the answer.

R865-9I-29.  Action of Tax Commission on Redetermination
Claim For Refund Pursuant to Utah Code Ann. Section 59-
10-535.

A.  With reference to Utah Code Ann. Section 59-10-535,
if a taxpayer disagrees with Tax Commission action on a claim
for refund, he shall be given the opportunity to present evidence,
legal authority, and argument in accordance with the same
procedures prescribed by Rule R865-9I-27 relative to
redetermination of deficiencies.

R865-9I-30.  Limitations on Assessment and Collection
Pursuant to Utah Code Ann. Section 59-10-536.

A.  If a taxpayer elects to defer a determination as to
applicability of the presumption that the activity is being
engaged in for profit as set forth in I.R.C. Section 183(d), he
shall notify the Tax Commission in writing of such election.  He
must also consent to assessment of tax pertaining to such
activity at any time within the five- or seven-year period plus a
reasonable additional period.

1.  In addition, the taxpayer shall immediately furnish to
the Tax Commission a copy of every waiver of the running of
the statute of limitations that he may give to the Internal
Revenue Service, and he shall at the same time give his consent
in writing that the waiver shall also apply to the time allowed for
assessment of tax by the Tax Commission.

2.  The taxpayer must notify the Tax Commission of any
audit actions or determinations made by the Internal Revenue
Service with respect to such activity.

R865-9I-32.  Confidentiality of Return Information,
Penalties, and Exchange of Information With The Internal
Revenue Service or Governmental Units Pursuant to Utah
Code Ann. Section 59-10-545.

A.  The amount of income and other particulars disclosed
by a taxpayer on his return or report required under the act is
strictly confidential and except in accordance with proper
judicial order, or as otherwise provided by law, may not be
divulged.

B.  A taxpayer, properly identified, may inspect his own
return.  He may also authorize to the satisfaction of the Tax
Commission, an agent to represent him and inspect his returns.
Such authorization must be in writing and may be limited or of
a continuing nature as specified.  A fee may be charged for
furnishing copies of returns or reports by the Tax Commission.

C.  Officers of the United States Internal Revenue Service,
upon being properly identified as such, may be granted
permission to inspect the returns or reports on file under this
chapter for the purpose of administering the federal tax law.  All
information, so obtained, must be used in the strictest
confidence for tax administration only.

R865-9I-33.  Reporting Miscellaneous Income Pursuant to
Utah Code Ann. Section 59-10-501.

A.  Legible copies of the federal Form 1099 or other
special forms for reporting rents, royalties, interest,
remuneration, etc., from Utah sources not subject to federal
withholding must be open to inspection and gathering of
information by authorized representatives of the Tax
Commission or submitted to the Tax Commission upon request.
These forms must show the name, address, social security
number, and other pertinent information pertaining to each
taxpayer, resident or nonresident of Utah, the amount and
purpose of the distribution clearly shown.

R865-9I-34.  Property Tax Relief For Individuals Pursuant
to Utah Code Ann. Sections 59-2-1201 through 59-2-1220
and 59-2-1104 through 59-2-1109.

A.  Where the claimant pays property taxes on a mobile
home and pays rent on the land on which the home is situated,
two computations must be made and the results combined.  One
computation is made for taxes paid on the mobile home, and the
other is made for the rental of the land.  The rental may not
include charges for any utilities, services, furniture, furnishings
or personal appliances furnished by the landlord as a part of the
rental agreement.

B.  "Property taxes accrued" does not mean that taxes can
be accumulated for two or more years and then claimed in one
year.

C.  Claims for rent paid for taxes will not be allowed in any
year in which a claim is made for taxes, except in the case of
mobile homes where both taxes and rent are paid.

D.  Every claimant shall supply the Tax Commission a
statement that the property taxes accrued and used have been or
will be paid by him and that there are no delinquent property
taxes on the homestead.

E.  State welfare assistance is not considered as public
funds for the payment of rent, and will not preclude a rebate.
However, assistance payments must be included in income.

F.  Where housing assistance payments are involved under
the Housing and Community Development Act, Title II, Section
8:

1.  only that portion of the rent paid by the tenant may be
claimed under the terms of the Circuit Breaker Act; and

2.  that portion of the rent paid by the federal government
to the landlord will not be considered as part of the household
income since it is not subject to a claim for rebate.

G.  Persons claiming exemption under the provision of the
laws for indigents, veterans or blind persons are not precluded
from claiming a refund or rebate under Utah Code Ann.
Sections 59-2-1204, 59-2-1205 and 59-2-1208.  Exemption
refunds and rebates are subject to the limitations imposed by
Utah Code Ann. Title 59, Chapter 2.

R865-9I-37.  Enterprise Zone Individual Income Tax Credits
Pursuant to Utah Code Ann. Sections 9-2-401 through 9-2-
414.

A.  Definitions:
1.  "Qualifying investment" means an investment in plant,

equipment, or other depreciable property that is newly
purchased or constructed.



UAC (As of July 1, 2000) Printed:  July 13, 2000 Page 226

2.  "Nonretail capacity" means any position except those
involved in selling directly to the public.

3.  "Transfer" pursuant to Section 9-2-411, means the
relocation of assets and operations of a business, including
personnel, plant, property, and equipment.

4.  "Individuals who, at the time of employment" pursuant
to Section 9-2-412, means individuals who, prior to being
employed by the manufacturing business claiming the tax credit,
were residents of the enterprise zone.

B.  Qualifying investments must meet the following:
1.  The plant, equipment, or other depreciable property for

which the credit is being taken must be located within the
boundaries of the enterprise zone.

2.  An investment in plant, equipment, or other depreciable
property does not qualify for the investment tax credit until the
manufacturing concern is operational within the enterprise zone.

3.  A purchase of an already existing manufacturing
concern located in an enterprise zone does not qualify as an
investment in plant, equipment, or other depreciable property.

4.  A qualifying investment may include:
a)  The investment in storage facilities to store

manufactured goods, raw materials or other items used in the
manufacturing process if the storage facility is located in the
same enterprise zone as the manufacturing business for which
the storage facility is being used.

b)  The investment in the retail portion of a primarily
manufacturing business if the retail portion is located within the
same enterprise zone as the manufacturing portion for which the
qualifying investment is being made.

C.  The replacement of existing assets does not qualify for
the investment tax credit.

D.  A business existing in an enterprise zone on the date of
its designation shall use the higher of the following in
determining its base number of employees to be used in
calculating new full-time positions as indicated in Section 9-2-
413:

1.  The number of employees shall be calculated based on
the average number of employees reported to the Department of
Employment Security for the four quarters prior to the county’s
designation as an enterprise zone; or

2.  The number of full-time positions on the date of the
county’s designation as an enterprise zone.

E.  Records and supporting documentation shall be
maintained for three years after the date any returns are filed to
support the credits taken.  For example:  If credits are originally
taken in 1988 and unused portions are carried forward to 1992,
records to support the original credits taken in 1988 must be
maintained for three years after the date the 1992 return is filed.

F.  Employees must be employed for six months prior to
December 31, 1994 to be eligible for the tax credit allowed in
Section 9-2-413.

G.  If a county that has been designated an enterprise zone
loses that designation prior to the expiration of the period for
which it was so designated, no tax credits other than
carryforward tax credits earned in a prior year in which the
county was a designated enterprise zone will be allowed to any
business in that county.

H.  Enterprise zone credits claimed on returns with an
original due date prior to July 1, 1993, may be carried forward

for five years.  Enterprise zone credits claimed on returns with
an original due date on or after July 1, 1993, may be carried
forward for three years.

R865-9I-38.  Pensions and Annuities Pursuant to Utah Code
Ann. Section 59-10-114.

A.  Amounts received by taxpayers from pension or
annuity plans described in Section 59-10-114 are not retirement
income for purposes of that section if:

1.  The amounts received are subject to the penalty or
additional tax imposed by I.R.C. sections 72(q) and (t); or

2.  The amounts are not subject to the penalty or additional
taxes imposed by I.R.C. Sections 72(q) and (t) because they are
a return of previously taxed contributions; or

3.  The amounts received are due to termination of
employment before reaching a normal retirement age as
established under the qualifying plan.

R865-9I-39.  Subtraction from Federal Taxable Income for
a Handicapped Child or Adult Pursuant to Utah Code Ann.
Section 59-10-114.

A.  The subtraction from income for handicapped children
and handicapped adults allowed under Section 59-10-114 must
be accompanied, for each year claimed, by the Disabled
Exemption Verification, form TC-40D.

R865-9I-41.  Historic Preservation Tax Credits Pursuant to
Utah Code Ann. Section 59-10-108.5.

A.  Definitions
1.  "Qualified rehabilitation expenditures" includes

architectural, engineering, and permit fees.
2.  "Qualified rehabilitation expenditures" does not include

movable furnishings.
3.  "Residential" as used in Section 59-10-108.5 applies

only to the use of the building after the project is completed.
B.  Taxpayers shall file an application for approval of all

proposed rehabilitation work with the Division of State History
prior to the completion of restoration or rehabilitation work on
the project.  The application shall be on a form provided by the
Division of State History.

C.  Rehabilitation work must receive a unique certification
number from the State Historic Preservation Office in order to
be eligible for the tax credit.

D.  In order to receive final certification and be issued a
unique certification number for the project, the following
conditions must be satisfied:

1.  The project approved under B. must be completed.
2.  Upon completion of the project, taxpayers shall notify

the State Historic Preservation Office and provide that office an
opportunity to review, examine, and audit the project.  In order
to be certified, a project shall be completed in accordance with
the approved plan and the Secretary of the Interior’s Standards
for Rehabilitation.

3.  Taxpayers restoring buildings not already listed on the
National Register of Historic Places shall submit a complete
National Register Nomination Form.  If the nomination meets
National Register criteria, the State Historic Preservation Office
shall approve the nomination.

4.  Projects must be completed, and the $10,000
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expenditure threshold required by Section 59-10-108.5 must be
met, within 36 months of the approval received pursuant to B.

5.  During the course of the project and for three years
thereafter, all work done on the building shall comply with the
Secretary of the Interior’s standards for Rehabilitation.

E.  Proof of State Historic Preservation Office certification
shall be made by:

1.  receiving an authorization form from the State Historic
Preservation Office containing the certification number;

2.  attaching that authorization form to the tax return for the
year in which the credit is claimed.

F.  Credit amounts shall be applied against Utah individual
income tax due in the tax year in which the project receives final
certification under D.

G.  Credit amounts greater than the amount of Utah
individual income tax due in a tax year shall be carried forward
to the extent provided by Section 59-10-108.5.

H.  Carryforward historic preservation tax credits shall be
applied against Utah individual income tax due before the
application of any historic preservation credits earned in the
current year and on a first-earned, first-used basis.

I.  Original records supporting the credit claimed must be
maintained for three years following the date the return was filed
claiming the credit.

R865-9I-42.  Order of Credits Applied Against Utah
Individual Income Tax Due Pursuant to Utah Code Ann.
Sections 9-2-413, 59-6-102, 59-10-108, 59-10-108.5, 59-10-
108.7, 59-10-109, 59-10-127, 59-10-128, 59-10-129, 59-10-
130, 59-10-602, 59-10-603, and 59-13-202.

A.  Taxpayers shall deduct credits authorized by Sections
9-2-413, 59-6-102, 59-10-108, 59-10-108.5, 59-10-108.7, 59-
10-109, 59-10-127, 59-10-128, 59-10-129, 59-10-130, 59-10-
602, 59-10-603, and 59-13-202 against Utah individual income
tax due in the following order:

1.  nonrefundable credits;
2.  nonrefundable credits with a carryforward;
3.  refundable credits.

R865-9I-44.  Compensation Received by Nonresident
Professional Athletes Pursuant to Utah Code Ann. Sections
59-10-116, 59-10-117, and 59-10-118.

A.  The Utah source income of a nonresident individual
who is a member of a professional athletic team includes that
portion of the individual’s total compensation for services
rendered as a member of a professional athletic team during the
taxable year which, the number of duty days spent within the
state rendering services for the team in any manner during the
taxable year, bears to the total number of duty days spent both
within and without the state during the taxable year.

B.  Travel days that do not involve either a game, practice,
team meeting, promotional caravan or other similar team event
are not considered duty days spent in the state, but shall be
considered duty days spent within and without the state.

C.  Definitions.
1.  "Professional athletic team" includes any professional

baseball, basketball, football, soccer, or hockey team.
2.  "Member of a professional athletic team" shall include

those employees who are active players, players on the disabled

list, and any other persons required to travel and who do travel
with and perform services on behalf of a professional athletic
team on a regular basis.  This includes coaches, managers, and
trainers.

3.  "Duty days" means all days during the taxable year from
the beginning of the professional athletic team’s official
preseason training period through the last game in which the
team competes or is scheduled to compete.

a)  Duty days shall also include days on which a member
of a professional athletic team renders a service for a team on a
date that does not fall within the period described in 3., for
example, participation in instructional leagues, the Pro Bowl, or
other promotional caravans.  Rendering a service includes
conducting training and rehabilitation activities, but only if
conducted at the facilities of the team.

b)  Included within duty days shall be game days, practice
days, days spent at team meetings, promotional caravans, and
preseason training camps, and days served with the team
through all postseason games in which the team competes or is
scheduled to compete.

c)  Duty days for any person who joins a team during the
season shall begin on the day that person joins the team, and for
a person who leaves a team shall end on the day that person
leaves the team.  If a person switches teams during a taxable
year, a separate duty day calculation shall be made for the
period that person was with each team.

d)  Days for which a member of a professional athletic
team is not compensated and is not rendering services for the
team in any manner, including days when the member of a
professional athletic team has been suspended without pay and
prohibited from performing any services for the team, shall not
be treated as duty days.

e)  Days for which a member of a professional athletic team
is on the disabled list shall be presumed not to be duty days
spent in the state.  They shall, however, be included in total duty
days spent within and without the state.

4.  "Total compensation for services rendered as a member
of a professional athletic team" means the total compensation
received during the taxable year for services rendered:

a)  from the beginning of the official preseason training
period through the last game in which the team competes or is
scheduled to compete during that taxable year; and

b)  during the taxable year on a date that does not fall
within the period in 4.a), for example, participation in
instructional leagues, the Pro Bowl, or promotional caravans.

5.  "Total compensation" includes salaries, wages, bonuses,
and any other type of compensation paid during the taxable year
to a member of a professional athletic team for services
performed in that year.

a)  Total compensation shall not include strike benefits,
severance pay, termination pay, contract or option-year buyout
payments, expansion or relocation payments, or any other
payments not related to services rendered to the team.

b)  For purposes of this rule, "bonuses" subject to the
allocation procedures described in A. are:

(1)  bonuses earned as a result of play during the season,
including performance bonuses, bonuses paid for championship,
playoff or bowl games played by a team, or for selection to all-
star league or other honorary positions; and
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(2)  bonuses paid for signing a contract, unless all of the
following conditions are met:

(a)  the payment of the signing bonus is not conditional
upon the signee playing any games for the team, or performing
any subsequent services for the team, or even making the team;

(b)  the signing bonus is payable separately from the salary
and any other compensation; and

c)  the signing bonus is nonrefundable.
D.  The purpose of this rule is to apportion to the state, in

a fair and equitable manner, a nonresident member of a
professional athletic team’s total compensation for services
rendered as a member of a professional athletic team.  It is
presumed that application of the provisions of this rule will
result in a fair and equitable apportionment of that
compensation.  Where it is demonstrated that the method
provided under this rule does not fairly and equitably apportion
that compensation, the commission may require the member of
a professional athletic team to apportion that compensation
under a method the commission prescribes, as long as the
prescribed method results in a fair and equitable apportionment.

1.  If a nonresident member of a professional athletic team
demonstrates that the method provided under this rule does not
fairly and equitably apportion compensation, that member may
submit a proposal for an alternative method to apportion
compensation.  If approved, the proposed method must be fully
explained in the nonresident member of a professional athletic
team’s nonresident personal income tax return for the state.

E.  Nonresident professional athletes shall keep adequate
records to substantiate their determination or to permit a
determination by the Tax Commission of the part of their
adjusted gross income that was derived from or connected with
sources in this state.

F.  Professional athletic teams shall file a composite return,
on a form prescribed by the commission, on behalf of
nonresident professional athletes that meet all of the following
conditions.

1.  Nonresident professional athletes included on the return
may not have other income from Utah sources.  Resident
professional athletes may not be included on a composite return.

2.  A schedule shall be included with the return, listing all
nonresident professional athletes included in the composite
filing.  The schedule shall list all of the following information
for each nonresident professional athlete:

a)  name;
b)  address;
c)  social security number;
d)  Utah income attributable to that nonresident

professional athlete.
3.  Nonresident professional athletes that are entitled to

mineral production tax withholding credits, agricultural off-
highway gas tax credits, or other Utah credits, may not be
included in a composite filing, but must file form TC-40NR,
Non or Part-year Resident Individual Income Tax Return.

4.  Participating team members must acknowledge through
their election that the composite return constitutes an
irrevocable filing and that they may not file an individual
income tax return in the taxing state for that year.

G.  The tax due on the composite return shall be computed
as follows.

1.  A deduction equal to 15 percent of the Utah taxable
income attributable to nonresident professional athletes included
in the composite filing shall be allowed in place of a standard
deduction, itemized deductions, personal exemptions, federal
tax determined for the same period, or any other deductions.

2.  The tax shall be computed using the maximum tax rate
applied to Utah taxable income attributable to Utah sources.

H.  The professional athletic team’s federal identification
number shall be used on the composite form in place of a social
security number.

I.  This rule has retrospective application to January 1,
1995.

R865-9I-46.  Medical Savings Account Tax Deduction
Pursuant to Utah Code Ann. Sections 31A-32a-106 and 59-
10-114.

A.  Account administrators required to withhold penalties
from withdrawals pursuant to Section 31A-32a-105 shall hold
those penalties in trust for the state and shall submit those
withheld penalties to the commission along with form TC-97M,
Utah Medical Savings Account Reconciliation.

B.  In addition to the requirements of A., account
administrators shall file a form TC- 675M, Statement of
Withholding for Medical Savings Account, with the
commission, for each account holder.  The TC-675M shall
contain the following information for the calendar year:

1.  the beginning balance in the account;
2.  the amount contributed to the account;
3.  the account’s earnings;
4.  distributions for qualified medical expenses;
5.  distributions for non-medical expenses not subject to

penalty;
6.  distributions for non-medical expenses subject to

penalty;
7.  the amount of penalty required to be withheld and

remitted to the state;
8.  the account administrator’s administrative fee charged

to the account; and
9.  the ending balance in the account.
C.  The account administrator shall file forms TC-97M and

TC-675M with the commission on or before January 31 of the
year following the calendar year on which the forms are based.

D.  The account administrator shall provide each account
holder with a copy of the form TC-675M on or before January
31 of the year following the calendar year on which the TC-
675M is based.

E.  The account administrator shall maintain original
records supporting the amounts listed on the TC-675M for the
current year filing and the three previous year filings.

F.  Account holders must attach a copy of the TC-675M to
their state tax return to qualify for the deduction allowed under
Section 59-10-114.

R865-9I-47.  Withholding and Payment of Income Tax for
Members of the Armed Services Receiving Combat Pay
Pursuant to Utah Code Ann. Sections 59-10-408 and 59-10-
522.

A.  Income excluded from federal adjusted gross income as
combat pay shall be exempt from the withholding requirements
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of Sections 59-10-401 through 59-10-407.
B.  Utah residents receiving combat pay qualify for an

extension of time to pay income taxes for a period not to exceed
the extension for filing returns provided in Tax Commission rule
R865-9I-23(C).

R865-9I-48. Adoption Expenses Deduction Pursuant to Utah
Code Ann. Section 59-10-114.

A.  For purposes of the deduction for adoption expenses
under Section 59-10-114, adoption expenses include:

1.  medical expenses associated with prenatal care,
childbirth, and neonatal care;

2.  fees paid to reimburse the state under Section 35A-3-
308;

3.  fees paid to an attorney or placement service for
arranging the adoption;

4.  all actual travel costs incurred exclusively for the
purpose of completing adoption arrangements; and

5.  living expenses of the birth mother if paid by the
adoptive parents as part of their adoption expenses and if in
conformance with Section 76-7-203.

B.  Adoption expenses do not include:
1.  food, clothing, or other routine expenses associated with

the child’s care, other than necessary medical expenses, that
arise before the adoption is final;

2.  foster care expenses incurred prior to the application for
adoption; or

3.  legal expenses arising from custody actions subsequent
to the finalization of the adoption.

C.  Qualified adoption expenses may be deducted
regardless of whether the adoption process is terminated.

D.  The income tax deduction under Section 59-10-114
applies to the actual qualified adoption expenses of the birth
mother, the legal guardian of the birth mother or another
individual acting on behalf of the birth mother, or the adoptive
parents.

E.  Qualified adoption expenses must be deducted in the
tax year in which the expenses are paid by the party incurring
the expenses.

F.  Reimbursed adoption expenses for which a taxpayer has
taken the state income tax deduction, must be added to the
taxpayer’s gross income in the tax year in which the expenses are
reimbursed.

R865-9I-49.  Higher Education Savings Incentive Program
Tax Deduction Pursuant to Utah Code Ann. Sections 53B-8a-
112 and 59-10-114.

A.  "Trust" means the Utah Educational Savings Plan Trust
created pursuant to Section 53B-8a-103.

B.  The trustee of the trust shall file a form TC-675H,
Statement of Account with the Utah Educational Savings Plan
Trust, with the commission, for each trust participant.  The TC-
675H shall contain the following information for the calendar
year:

1.  the amount contributed to the trust by the participant;
2.  the income earned on the participant’s contributions to

the trust; and
3.  the amount refunded to the participant pursuant to

Section 53B-8a-109.

C.  The trustee of the trust shall file form TC-675H with
the commission on or before January 31 of the year following
the calendar year on which the forms are based.

D.  The trustee of the trust shall provide each trust
participant with a copy of the form TC-675H on or before
January 31 of the year following the calendar year on which the
TC-675H is based.

E.  The trustee of the trust shall maintain original records
supporting the amounts listed on the TC-675H for the current
year filing and the three previous year filings.

F.  Trust participants must attach a copy of the TC-675H
to their state tax return to qualify for the deduction allowed
under Section 59-10-114.
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R865.  Tax Commission, Auditing.
R865-11Q.  Sales and Use Tax.
R865-11Q-1.  Time Period Within Which an Employer Must
Obtain an Experience Modification Factor Pursuant to Utah
Code Ann. Section 34A-2-202.

A.  An employer shall have until the due date of each
annual return to obtain the experience modification factor.

B.  The experience modification factor for a taxable year
shall be the experience modification factor in effect on January
1 of the taxable year.

C.  An employer that fails to obtain the annual experience
modification factor within the period established in A. shall be
required to use an experience modification factor of 2.0 and a
safety factor of 2.0 to calculate the total calculated premium.

KEY:  sales tax
July 3, 1997 34A-2-202
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R865.  Tax Commission, Auditing.
R865-12L.  Local Sales and Use Tax.
R865-12L-1.  Local Sales and Use Tax Rules Pursuant to
Utah Code Ann. Section 59-12-205.

A.  All rules made pursuant to Title 59, Chapter 12, Part 1,
state sales and use taxes, shall apply to the local sales and use
tax.

R865-12L-3.  Tax Collection Schedule Pursuant to Utah
Code Ann. Section 59-12-204.

A.  A vendor responsible for collecting local sales or use
tax in addition to the state tax may use a schedule furnished by
the Tax Commission to determine the amount of tax to be
collected.

B.  For amounts not shown on the schedule, tax may be
computed to the nearest cent.

C.  The bracket schedule is designed to under collect the
tax on some sales within a given bracket and over collect the tax
on other sales, in order that the vendor can be reimbursed for the
approximate amount of tax that is required to be remitted to the
Tax Commission.

R865-12L-4.  Filing of Returns Pursuant to Utah Code Ann.
Section 59-12-204.

A.  Every person responsible for the collection of local
sales and use tax is required to make a combined state and local
sales and use tax return to the Tax Commission.

B.  All provisions pertaining to filing returns for state sales
and use tax also apply to filing returns for local sales and use
tax.

R865-12L-5.  Place of Sale Pursuant to Utah Code Ann.
Section 59-12-207.

A.  All retail sales shall be deemed to occur at the place of
business of the retailer.

B.  It is immaterial that delivery of the tangible personal
property is made in a county or municipality other than that in
which the retailer’s place of business is located.  There is no
exemption from local sales or use tax on the basis of residence
of or use by the purchaser in a county other than that in which
the sale is made.

C.  If a seller has more than one place of business in Utah,
and if two or more of such locations participate in the sale, the
sale occurs at the place of business where the tangible personal
property is located or the place from which it is shipped or
delivered.

R865-12L-6.  Place of Transaction Pursuant to Utah Code
Ann. Section 59-12-207.

A.  The sale of merchandise shipped from outside Utah
direct to a consumer in any county in Utah that has adopted the
Uniform Local Sales and Use Tax Law is subject to local use
tax, regardless of where the order was taken.

B.  If a vendor sells merchandise that is shipped from
outside Utah direct to a consumer in a county in Utah that has
adopted the uniform local tax law, and if the vendor engages in
solicitation or representation in that county or has a place of
business or property located in that county, then the vendor is
required to collect and remit local use tax in addition to the state

use tax.
C.  Vendors who sell merchandise that is shipped from

outside Utah direct to a consumer in any county in Utah that has
adopted the uniform local tax law but who are not required to
collect the local use tax under the criteria in the preceding
paragraph are nevertheless requested to collect and remit local
use tax in addition to state use tax on a voluntary basis in the
same manner as though they were required to do so.

D.  If a vendor who is not required to collect local use tax
on shipments into counties that have adopted the uniform local
tax law does not collect local tax but collects the state tax only,
then the consumer remains liable for the local use tax and must
remit the local use tax direct to the Tax Commission even
though the state tax has been collected by the vendor.

E.  Purchases subject to use tax are defined as those
purchases made by ultimate consumers for their own storage,
use, or consumption in Utah when the merchandise is shipped
from outside Utah direct to the purchaser in Utah and on which
the vendor did not charge Utah use tax.  Local use tax applies to
purchases subject to use tax, as defined above, that are stored,
used, or consumed in a county that has adopted the uniform
local tax law.

F.  Taxpayers having one or more places of business in
Utah shall report all purchases subject to use tax, as defined
above, according to the location of the place of business at
which the tangible personal property is initially delivered.  If
initially delivered within a county that has adopted the uniform
local tax law, local use tax applies, regardless of whether the
goods are later transferred to a different location.

R865-12L-7.  Public Utilities Point of Sale Pursuant to Utah
Code Ann. 59-12-207.

A.  If the local tax rate is uniform throughout the county,
public utilities:

1.  shall report sales on the basis of the county in which
they are made, and

2.  shall report their purchases of tangible personal
property or services subject to use tax on the basis of the county
in which the tangible personal property is initially delivered.

B.  If the local tax rate is not uniform throughout the
county, public utilities:

1.  shall report sales and collect tax on the basis of the
locations as shown on forms furnished by the Tax Commission,
and

2.  shall report their purchases of tangible personal
property or services subject to use tax on the basis of the
locations as shown on forms furnished by the Tax Commission.

R865-12L-9.  Determination of Point of Sale or Use for
Sellers and Purchasers Who Make Sales or Purchases From
a Location Other Than a Fixed Place of Business in Utah
Pursuant to Utah Code Ann. Section 59-12-207.

A.  "Combined sales tax rate" means the sales tax rate that
is the sum of the state sales and use tax rate provided under Title
59, Chapter 12, Part 1, the local sales and use tax rate provided
under Title 59, Chapter 12, Part 2, and the rates of any of the
following county or municipal taxes that have been imposed in
the locality:

1.  Title 59, Chapter 12, Part 5, Public Transit Tax;
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2.  Title 59, Chapter 12, Part 7, County Option Funding for
Botanical, Cultural, and Zoological Organizations;

3.  Title 59, Chapter 12, Part 8, Funding for Rural County
Hospitals;

4.  Title 59, Chapter 12, Part 10, Highways Tax; and
5.  Title 59, Chapter 12, Part 11, County Option Sales and

Use Tax.
B.  The following transactions shall be reported on Tax

Commission form TC-71, Schedule B/D ("Schedule B/D"):
1.  sales of goods from vending machines if the vending

machines are situated at multiple locations;
2.  sales made from a location in Utah other than a fixed

place of business in Utah;
3.  sales of tangible personal property shipped into the state

by vendors that have established Utah sales tax nexus;
4.  purchases of tangible personal property for storage, use,

or consumption by a purchaser that is required to file a Utah
sales and use tax return but only if:

a)  the initial delivery of the tangible personal property is
from an inventory located outside the state and the storage, use,
or consumption of the tangible personal property occurs at a
location other than at a fixed place of business in Utah; and

b)  Utah use tax was not collected on the purchase of the
tangible personal property described in 4.a).

C.  A vendor that makes sales from a fixed location in Utah
as well as sales that must be filed on Schedule B/D pursuant to
B., may not include on the Schedule B/D those sales the vendor
makes from a fixed place of business in Utah.

D.  Sales or purchases required to be included on Schedule
B/D pursuant to B. shall be reported on the basis of:

1.  the county in which they are made, but only if none of
the cities within that county has a combined sales tax rate that
differs from the county combined sales tax rate; or

2.  the city in which they are made, but only if that city has
a combined sales tax rate that differs from the county combined
sales tax rate.

E.  Revenues reported to the Tax Commission on Schedule
B/D pursuant to B. shall be allocated to points of sale or use
within the reported county based on the proportion of taxable
sales or uses attributable to fixed places of business within a
particular locality in the county compared to the taxable sales or
uses attributable to fixed places of business throughout the
county.

F.  Revenues allocated to points of sale or use under E.
shall be distributed to counties, cities, and towns within the state
according to the provisions of Title 59, Chapter 12, Sales and
Use Tax Act.

R865-12L-11.  Isolated or Occasional Sale of a Vehicle
Pursuant to Utah Code Ann. Section 59-12-204.

A.  The sale of any vehicle subject to the registration laws
of this state by anyone other than a licensed dealer shall be
subject to the local sales or use tax if the purchaser’s address is
within any county or municipality which has in effect a local
sales and use tax law.  The purchaser shall be liable for payment
of state and local taxes at the time of registration of the vehicle.

B.  The foregoing provision in no way applies to sales of
vehicles made by licensed dealers in Utah.  All sales of vehicles
made by dealers shall be subject to the same laws as sales by any

other retailers.

R865-12L-12.  Leases and Rentals Pursuant to Utah Code
Ann. Section 59-12-204.

A.  Local sales tax applies to all lease and rental charges
where the tangible personal property leased or rented is
delivered from a lessor’s place of business that is located in a
county that has adopted The Uniform Local Sales and Use Tax
Law.  The local sales tax accrues to the county or city from
which the property was delivered, regardless of where in Utah
such property is used.  The lessor is required to collect and remit
both local and state sales tax.

B.  Lessors who lease or rent tangible personal property
that is shipped from outside Utah direct to a lessee in Utah are
required to collect local use tax on lease charges for tangible
personal property used in a county that has adopted the uniform
local tax law, regardless of whether the lessor has a place of
business in that county or in Utah.  The presence of the lessor’s
property in a county that has adopted the uniform local tax law
imposes the liability upon the lessor to collect and remit local
use tax in addition to state use tax.  The local use tax on rental
and lease charges accrues to the county in which the tangible
personal property is being used.  With motor vehicles leased in
Utah by a lessor who has no place of business in Utah, the local
tax will apply according to the Utah address of the lessee, and
the tax is to be collected by the lessor and reported on that basis.

R865-12L-13.  Repairmen and Servicemen Pursuant to Utah
Code Ann. Section 59-12-204.

A.  Charges for repairs, renovations, or other taxable
services to tangible personal property are assigned to the office
or place of business out of which the repairman or serviceman
works.

B.  If a repairman or serviceman works out of a place of
business located in a county that has adopted The Uniform
Local Sales and Use Tax Law, the total charge for taxable
services to tangible personal property is subject to both state and
local sales tax, regardless of where in Utah the service or labor
is performed.

Reference:  ARM File No. 46.

R865-12L-14.  Quarterly List of Local Sales and Use Tax
Distributions Pursuant to Utah Code Ann. Section 59-12-
109.

A.  Upon receipt of a written request from the head of a
political subdivision of the state of Utah, the Tax Commission
shall periodically furnish the governing body quarterly listings
of local sales/use taxes remitted by businesses located within the
political subdivision.

1.  After receiving each listing, the governing body of the
political subdivision shall advise the Tax Commission within 90
days:

(a)  that the listing is correct, or alternatively
(b)  make corrections regarding firms omitted from the list

or firms listed but not doing business in their taxing jurisdiction.
2.  Once the Tax Commission receives notification from a

political subdivision that the listing is correct, or corrects any
errors disclosed on the list, subsequent distributions will be
based on that listing as verified or adjusted.
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3.  If the governing body of the political subdivision fails
to notify the Tax Commission of any omitted businesses within
the ninety-day period, the political subdivision is precluded
from making any claims based upon such omission and the Tax
Commission shall not be held liable for any such omissions.

B.  The information furnished is confidential data.  No
official or employee of a municipality or county shall use this
local sales and use tax information for other than tax or license
purposes.  The written request for informational listings must
acknowledge these confidentiality provisions and accept
responsibility for safeguarding the listings.

R865-12L-15.  Resort Communities’ Tax Pursuant to Utah
Code Ann. Section 59-12-401.

A.  The exemption from the resort communities sales tax is
for sales of $2,500 or more, before any trade-in allowance.  The
item sold must be a single item of merchandise, a single charge
for a specific repair, renovation or installation to tangible
personal property, or a periodic rental of tangible personal
property.  Charges for admissions, transient room
accommodations and services, or utility services are not eligible
for this exemption.

B.  Municipalities must submit a copy of their local tax
ordinance and certification of facts establishing eligibility to
impose the resort communities tax to the Tax Commission at
least 30 days before the beginning of the calendar quarter when
the tax is proposed to become effective.

C.  If the initial tax rate adopted is less than the maximum
permitted by law, and the community increases the rate, a copy
of the new or amended ordinance must be sent to the Tax
Commission at least 30 days prior to the beginning of the
calendar quarter when the increase is proposed to become
effective.

R865-12L-16.  Notification to Tax Commission Upon Change
in the Election to Collect County or Municipality Imposed
Transient Room Taxes Pursuant to Utah Code Ann. Sections
59-12-302 and 59-12-354.

A.  If a county or municipality that has imposed a transient
room tax elects to change the responsibility for collecting the
transient room tax from the local government entity to the Tax
Commission, or from the Tax Commission to the local
government entity, the change in the collection shall take place:

1.  on the first day of a calendar quarter; and
2.  after a 75-day period beginning on the date the Tax

Commission receives notice from the local government entity.
B.  Notices required under A. should be directed to the

Revenue and Distribution Director, Administration Division,
Utah State Tax Commission, 210 North 1950 West, Salt Lake
City, Utah 84134.

R865-12L-17.  Procedures for Administration of the
Tourism, Recreation, Cultural, and Convention Facilities
Tax Pursuant to Utah Code Ann. Sections 59-12-602 and 59-
12-603.

A.  "Restaurant" means any retail establishment, other than
a theater, whose primary business is the sale of foods and
beverages prepared for immediate consumption.  Retail
establishments not subject to the sales tax pursuant to Section

59-12-104 and Tax Commission Rules R865-19S-37, R865-
19S-41, R865-19S-43, and R865-19S-61 are not restaurants for
purposes of these sections.

1. Restaurant does not include any retail establishment
whose primary business is the sale of fuel or food items for off-
premise, but not immediate, consumption, totalling more than
50 percent of the revenues.  In the case of a retail establishment
with more than two lines of business, primary business means
the line of business that generates the highest revenues when
compared with the other lines of business.

B.  "Retail establishment" means a single outlet, whether
or not at a fixed location, operated by a retailer or vendor.
Retail establishment includes the preparation facilities of
caterers, outlets that deliver the foods or beverages they prepare,
and other similar retailers and vendors.  A single retailer or
vendor engaged in multiple lines of business at one location
may be deemed to be operating multiple retail establishments if
the lines of business are not commonly regarded as a single
retail establishment or if there are other factors indicating that
the lines of business should be treated separately.  The operation
of concession stands by stadium owners, performers, promoters,
or others with a financial interest in ticket sales or admission
charges to any event shall be considered a separate line of
business constituting a retail establishment.

C.  "Primary business" means the source of more than 50
percent of the revenues of the retail establishment.  In the case
of a retail establishment with more than two lines of business,
primary business means the line of business which generates the
highest revenues when compared with the other lines of
business.

D.  "Prepared for immediate consumption" means any act
of the retailer or vendor in either:

1.  preparing, which includes heating or chilling, serving,
or packaging foods or beverages of a type that are reasonably
expected to be consumed immediately, or

2.  providing the purchaser with the resources necessary to
prepare, serve, or package foods or beverages of a type that are
reasonably expected to be consumed immediately.

3.  D.1. and D.2. apply even if the retail establishment does
not provide facilities for on-premise consumption of the foods
or beverages or the purchaser chooses not to consume the foods
or beverages at the time of purchase.

E.  "Theater" means an indoor or outdoor location for the
presentation of movies, plays, or musicals.

F.  If an establishment is a restaurant under Section A.
above, and sells prepackaged foods as incidental items with the
sale of prepared foods, the tax applies to the prepackaged food
as well.

G.  For purposes of collecting the tax imposed on the sale
of prepared foods and beverages, the tax will attach in the
county in which the food or beverage is served.

H.  A retailer or vendor who sells foods or beverages
prepared for immediate consumption and is uncertain whether
it is a restaurant within the meaning of this rule shall make
application, in letter form, for exemption with the Tax
Commission indicating the circumstances that may qualify it for
an exemption.  A single application may be filed by a retailer or
vendor for multiple retail establishments if the operations of all
of the retail establishments are similar.



UAC (As of July 1, 2000) Printed:  July 13, 2000 Page 235

R865-12L-18.  Participation of Counties, Cities, and Towns
in Determination, Administration, Operation, and
Enforcement of Local Option Sales and Use Tax Pursuant to
Utah Code Ann. Sections 59-1-403, 59-12-202, 59-12-204,
and 59-12-205.

A.  The Tax Commission has exclusive authority, subject
to the provisions of B. to determine taxpayer liability for the
local option sales and use tax, and to administer, operate, and
enforce the provisions of Title 59, Chapter 12, Utah Code Ann.,
including the provisions of Section 59-12-201, et seq. The Tax
Commission shall:

1.  ascertain, assess, and collect any sales and use tax
imposed pursuant to Title 59, Chapter 12;

2.  determine taxpayer liability for the sales and use tax;
3.  represent the counties’, cities’, and towns’ interests in all

administrative proceedings commenced pursuant to Title 63,
Chapter 46b, or otherwise, involving the state or local option
sales and use tax;

4.  adjudicate all administrative proceedings commenced
pursuant to Title 63, Chapter 46b, or otherwise, involving the
state or local option sales and use tax.

B.  Counties, cities, and towns shall have access to records
and information on file with the Tax Commission, and have
notice and such rights to intervene in or to appeal from a
proposed final agency action of the Tax Commission as follows:

1.  In any case in which the Tax Commission, following a
formal adjudicative proceeding commenced pursuant to Title 63,
Chapter 46b, Utah Code Ann., takes final agency action that
would reduce the amount of sales and use tax liability alleged in
the notice of deficiency, the Tax Commission will provide
notice of a proposed agency action to all qualified counties,
cities, and towns.

a)  A county, city, or town is a qualified county, city, or
town for purposes of B.1. above if the proposed final agency
action reduces the local option sales and use tax distributable to
that individual county, city, or town by more than $10,000
below the amount of that tax that would have been distributable
to that county, city, or town had the notice of deficiency not
been reduced.

2.  Upon notification from the Tax Commission of
proposed final agency action, the authorized representative of
the qualified county, city, or town has the right to review the
record of the formal hearing and all Tax Commission records
relating to the proposed final agency action in accordance with
the provisions of Part F of this rule.

3.  Within ten days following receipt of notice of a
proposed final agency action, a qualified county, city, or town
may intervene in the Tax Commission proceeding by filing a
notice of intervention with the Tax Commission.

4.  Within 20 days after filing a notice of intervention, if a
qualified county, city, or town objects to the proposed final
agency action in whole or in part, it will file with the Tax
Commission a petition for reconsideration setting out all facts,
arguments and authorities in support of its contention that the
proposed final agency action is erroneous and shall serve copies
of the petition on the taxpayer and the appropriate Tax
Commission division.

5.  The taxpayer and the appropriate Tax Commission
division may each file a response to the petition for

reconsideration filed by a qualified county, city, or town within
20 days of receipt of the petition for reconsideration.

6.  After consideration of the petition for reconsideration
and any response, and any further proceedings it deems
appropriate, the Tax Commission may affirm, modify, or amend
its proposed final agency action.  The taxpayer and any qualified
county, city, or town that has filed a petition for reconsideration
may appeal the final agency action in accordance with
applicable statutes and rules.

C.  Counties, cities, and towns shall only have such notice
of and such rights to intervene in or to appeal from a proposed
final agency action of the Tax Commission in sales and use tax
cases as are provided herein.

D.  Counties, cities, and towns are subject to the
confidentiality provisions of Section 59-1-403(1) and (5) and
standards as set forth in Section 59-2-206 concerning all Tax
Commission taxpayer sales and use tax records to which they
are granted access.

E.  Counties, cities, and towns shall be provided such
information regarding sales and use tax collections as is
necessary to verify that the local sales and use tax revenues
collected by the Tax Commission are distributed to each county,
city, and town in accordance with Sections 59-12-205 and 59-
12-206, including access to the Tax Commission’s reports of
vendor sales, sales tax distribution reports and breakdown of
local revenues.

F.  When a county, city, or town objects to a proposed final
agency action of the Tax Commission pursuant to the provisions
of Part A, of this rule, the authorized representative of a county,
city, or town shall, subject to the confidentiality provisions of
Part D, have access to such Tax Commission sales and use tax
records as is necessary for the county, city, or town to contest
the Tax Commission’s final agency action.

KEY:  taxation, sales tax, restaurants, collections*
June 21, 2000 59-12-118
Notice of Continuation May 22, 1997 59-12-205
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59-12-802
59-12-804
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R865.  Tax Commission, Auditing.
R865-19S.  Sales and Use Tax.
R865-19S-1.  Sales and Use Taxes Distinguished Pursuant to
Utah Code Ann. Title 59, Chapter 12.

A.  The sales tax is imposed upon sales of tangible personal
property made within the state of Utah, regardless of where such
property is intended to be used, and on the amount paid or
charged for all services for repairs and renovations of tangible
personal property or for installation of tangible personal
property rendered in connection with other tangible personal
property.

B.  The use tax is imposed upon the use, storage or other
consumption of tangible personal property, and upon the
amount paid or charged for the services for repairs or
renovations of tangible personal property or installation of
tangible personal property in connection with other tangible
personal property, if the tangible personal property is for use,
storage, or consumption in Utah; and, ordinarily, if the
transaction does not take place within the state of Utah.

C.  The two taxes are compensating taxes, one
supplementing the other, but both cannot be applicable to the
same transaction.  The rate of tax is the same.

D.  The distinguishing factor in determining which tax is
applicable is normally the place where the sale or service takes
place.  If the sale is made in Utah, the sales tax applies.  If the
sale is made elsewhere, the use tax applies.

R865-19S-2.  Nature of Tax Pursuant to Utah Code Ann.
Section 59-12-103.

A.  The sales and use taxes are transaction taxes imposed
upon certain retail sales and leases of tangible personal property,
as well as upon certain services.

B.  The tax is not upon the articles sold or furnished, but
upon the transaction, and the purchaser is the actual taxpayer.
The vendor is charged with the duty of collecting the tax from
the purchaser and of paying the tax to the state.

R865-19S-4.  Collection of Tax Pursuant to Utah Code Ann.
Section 59-12-107.

A.  Vendors shall not in any way waive the collection or
imposition of the tax.  Invoices and receipts shall show the tax
collected as a separate item.  Vendors are required to remit to
the Tax Commission all tax funds in possession and are
guarantors of all amounts required to be collected.

B.  If vendors collect an excess amount of tax, they must
either refund such excess to their customers or remit it to the
Tax Commission.  However, vendors may first offset under
collections of tax on sales against any excess tax collected in the
same quarterly reporting period.  Vendors may not offset
underpayment of tax on purchases, whether the purchases are
from in state or out of state sources.

R865-19S-6.  Tax Collection Pursuant to Utah Code Ann.
Section 59-12-107.

A.  The vendor shall collect sales or use tax at the rate set
by law. Rule R865-19S-30 defines sales price.

B.  The Tax Commission furnishes tables that may be used
to determine the proper amount of tax on each transaction.
These tables reflect the appropriate amount, including applicable

local taxes, for the various taxing jurisdictions.

R865-19S-7.  Sales Tax License Pursuant to Utah Code Ann.
Section 59-12-106.

A.  A separate license must be obtained for each place of
business, but where more than one place of business is operated
by the same person, one application may be filed giving the
required information about each place of business.  Each license
must be posted in a conspicuous place in the place of business
for which it is issued.

B.  Any person required to collect sales tax must notify the
Tax Commission of any change of address or character of
business, or if the business is discontinued.

R865-19S-8.  Bonds and Securities Pursuant to Utah Code
Ann. Section 59-12-107.

A.  Any business not in compliance with the sales tax
collection and remittance procedures outlined in the Sales and
Use Tax Act must post security with the Tax Commission
sufficient in amount to insure the payment of whatever liability
may be involved.  Noncompliance with the Sales and Use Tax
Act includes:

1.  failure to file returns,
2.  failure to make payments,
3.  filing of returns that are improper,
4.  payment of sales tax with a check that is not honored.
B.  The Tax Commission may accept a valid corporate

surety bond, United States treasury bond, cash, or such other
negotiable security as it deems adequate.

C.  The bond will be released only upon written request
and after a careful review of all circumstances or upon cessation
of business if no liability exists.

R865-19S-12.  Filing of Returns Pursuant to Utah Code Ann.
Section 59-12-107.

A.  Every person responsible for the collection of the tax
under the act shall file a return with the Tax Commission
whether or not sales tax is due.  Where a vendor operates two or
more places of business, he shall file one return, accompanied
by Form TC-71A, Schedule A--Allocation of Local Sales and
Use Taxes, covering the operations of all places of business
operated under the same account number.  Each return must be
signed by the taxpayer or an authorized agent.

B.  Returns, accompanied by the tax due, must be filed
with the Tax Commission.  If the due date falls on a Saturday,
Sunday, or legal holiday, returns will be considered timely filed
if received on the next business day.  If returns are transmitted
through the United States mail, a legible cancellation mark on
the envelope, or the date of registration of certification thereof
by a United States post office, is considered the date the return
is filed.

C.  Extensions of time for filing of returns and paying the
tax are granted only for cause and upon written application
received prior to the time the return is due.  No such extension
shall be made for more than 90 days.

D.  Sales and use tax returns shall be filed and paid
quarterly beginning with the first calendar quarter of business,
or portion thereof, with the following exceptions:

1.  New businesses that expect annual sales and use tax
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liability less than $1,000, shall be assigned an annual filing
status unless quarterly filing status is requested.

2.  Businesses currently assigned a quarterly filing status,
in good standing and reporting less than $1,000 in tax for the
preceding calendar year may be changed to annual filing status.

The Tax Commission will notify businesses, in writing, if
their filing status is changed to annual.

3.  Businesses assigned an annual filing status reporting in
excess of $1,000 for a calendar year, will be changed to
quarterly filing status.  The Tax Commission will notify
businesses, in writing, if their filing status is changed to
quarterly.

4.  Annual returns are due on January 31 following the
calendar year end.  The Tax Commission may revoke the annual
filing status if sales tax collections are in excess of $1,000 or as
a result of delinquent payment history.

5.  Based upon delinquent sales tax amounts or upon
review by the Commission, businesses may be required to make
daily, weekly, or monthly deposits of sales tax amounts if
deemed necessary to ensure timely remittance of the sales tax.

E.  The Tax Commission may require licensed vehicle
dealers who are late or delinquent in reporting or remitting sales
tax to pay sales tax on future vehicle sales at the time of
application for title or registration of the vehicle.  Delinquent
dealers shall continue to pay at the time of registration until the
Tax Commission determines that all accounts are current and
steps have been taken to ensure future compliance.  The dealer
must retain Tax Commission receipts for payment of taxes, and
may adjust the quarterly tax returns to compensate for payments
made at the time of application for title or registration.  If the
Tax Commission deems it necessary, it may require delinquent
dealers to make payments with a cashier’s check, a money order,
or a similar guaranteed form of payment.

R865-19S-13.  Confidential Nature of Returns Pursuant to
Utah Code Ann. Section 59-12-109.

A.  The returns filed are confidential and the information
contained therein will not be divulged by the Tax Commission,
its agents, clerks, or employees except in accordance with
judicial order or upon proper application of a federal, state, or
local agency.  The returns will not be produced in any court
proceeding except where such proceeding directly involves
provisions of the sales tax act.

B.  However, any person or his duly authorized
representative who files returns under this act may obtain copies
of the same upon proper application and presentation of proper
picture identification.

R865-19S-16.  Failure to Remit Excess Tax Collection
Pursuant to Utah Code Ann. Section 59-12-107.

A.  The amount paid by any vendor to the Tax Commission
with each return is the greater of:

1.  the actual tax collections for the reporting period, or
2.  the amount computed at the rates imposed by law

against the total taxable sales for that period.
B.  Space is available on the return forms for inserting

figures and the words "excess collections," if needed.

R865-19S-20.  Basis for Reporting Tax Pursuant to Utah

Code Ann. Section 59-12-107.
A.  "Total sales" means the total amount of all cash, credit,

installment, and conditional sales made during the period
covered by the return.

B.  Amounts shown on returns must include the total sales
made during the period of the returns, and the tax must be
reported and paid upon that basis.

C.  Justified adjustments may be made and credit allowed
for cash discounts, returned goods, bad debts, and repossessions
that result from sales upon which the tax has been reported and
paid in full by retailers to the Tax Commission.

1.  Adjustments and credits will be allowed only if the
retailer has not reimbursed himself in the full amount of the tax
except as noted in C.6.a) and can establish that fact by records,
receipts or other means.

2.  In no case shall the credit be greater than the sales tax
on that portion of the purchase price remaining unpaid at the
time the goods are returned, the account is charged off, or the
repossession occurs.

3.  Any refund or credit given to the purchaser must
include the related sales tax.

4.  Sales tax credits for bad debts are allowable only on
accounts determined to be worthless and actually charged off for
income tax purposes.  Recoveries made on bad debts and
repossessions for which credit has been claimed must be
reported and the tax paid.

5.  Sales tax credit for repossessions is allowable on the
basis of the original amount subject to tax, less down payment.
This amount is multiplied by the ratio of the number of monthly
payments not made, divided by the total number of monthly
payments required by the contract.

a)  For example:  the credit allowed on a taxable $30,000
car sale with a $5,000 down payment financed on a 60-month
contract and repossessed after 20 full payments were made
would be $16,667 as computed and shown below.  The number
of unpaid full payments is determined by dividing the total
received on the contract by the monthly payment amount.
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Line 4 divided by line 5 times taxable base financed equals
repossession credit

(40/60) x $25,000 = $16,667
b)  In cases where a contract assignment creates a partial

(part of the loan amount) recourse obligation to the seller, any
repossession credit must be calculated in the same manner as
shown above.

c)  The credit for repossession shall be reported on the
dealer’s or vendor’s sales tax return with an attached schedule
showing computations and appropriate adjustments for any tax
rate changes between the date of sale and the date of
repossession.

6.  Credit for tax on repossessions is allowed only to the
selling dealer or vendor.
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a)  This does not preclude arrangements between the dealer
or vendor and third party financial institutions wherein sales tax
credits for repossessions by financial institutions may be taken
by the dealer or vendor who will in turn reimburse the financial
institution.

b)  In the event the applicable vehicle dealer is no longer in
business, and there are no outstanding delinquent taxes, the third
party financial institution may apply directly to the Tax
Commission for a refund of the tax in the amount that would
have been credited to the dealer.

D.  Adjustments in sales price, such as allowable discounts
or rebates, cannot be anticipated.  The tax must be based upon
the original price unless adjustments were made prior to the
close of the reporting period in which the tax upon the sale is
due.  If the price upon which the tax is computed and paid is
subsequently adjusted, credit may be taken against the tax due
on a subsequent return.

E.  If a sales tax rate change takes place prior to the
reporting period when the credit is claimed, the tax credit must
be determined and deducted rather than deducting the sales price
adjustments.

F.  Commissions to agents are not deductible under any
conditions for purposes of tax computation.

R865-19S-22.  Sales and Use Tax Records Pursuant to Utah
Code Ann. Section 59-12-111.

A.  Every retailer, lessor, lessee, and person doing business
in this state or storing, using, or otherwise consuming in this
state tangible personal property purchased from a retailer, shall
keep and preserve complete and adequate records as may be
necessary to determine the amount of sales and use tax for which
such person or entity is liable.  Unless the Tax Commission
authorizes in writing an alternative method of record keeping,
these records shall:

1.  show gross receipts from sales, or rental payments from
leases, of tangible personal property or services performed in
connection with tangible personal property made in this state,
irrespective of whether the retailer regards the receipts to be
taxable or nontaxable;

2.  show all deductions allowed by law and claimed in
filing returns;

3.  show bills, invoices or similar evidence of all tangible
personal property purchased for sale, consumption, or lease in
this state; and

4.  include the normal books of account maintained by an
ordinarily prudent business person engaged in such business,
together with supporting documents of original entry such as:
bills, receipts, invoices, and cash register tapes.  All schedules
or working papers used in connection with the preparation of tax
returns must also be maintained.

B.  Records may be microfilmed or microfiched.  However,
microfilm reproductions of general books of account--such as
cash books, journals, voucher registers, ledgers, and like
documents--are not acceptable as original records.  Where
microfilm or microfiche reproductions of supporting records are
maintained--such as sales invoices, purchase invoices, credit
memoranda and like documents--the following conditions must
be met:

1.  appropriate facilities must be provided for preservation

of the films or fiche for the periods required and open to
examination,

2.  microfilm rolls and microfiche must be systematically
filed, indexed, cross referenced, and labeled to show beginning
and ending numbers and to show beginning and ending
alphabetical listing of documents included,

3.  upon request of the Tax Commission, the taxpayer shall
provide transcriptions of any information contained on
microfilm or microfiche which may be required for verification
of tax liability,

4.  proper facilities must be provided for the ready
inspection and location of the particular records, including
machines for viewing and copying the records,

5.  a posting reference must appear on each invoice.  Credit
memoranda must carry a reference to the document evidencing
the original transaction.  Documents necessary to support
exemptions from tax liability, such as bills of lading and
purchase orders, must be maintained in such order so as to relate
to exempt transactions claimed.

C.  Any automated data processing (ADP) tax accounting
system must be capable of producing visible and legible records
for verification of taxpayer’s tax liability.

1.  ADP records shall provide an opportunity to trace any
transaction back to the original source or forward to a final total.
If detailed printouts are not made of transactions at the time they
are processed, the systems must have the ability to reconstruct
these transactions.

2.  A general ledger with source references should be
prepared to coincide with financial reports for tax reporting
periods.  In cases where subsidiary ledgers are used to support
the general ledger accounts, the subsidiary ledgers should also
be prepared periodically.

3.  The audit trail should be designed so that the details
underlying the summary accounting data may be identified and
made available to the Tax Commission upon request.  The
system should be so designed that supporting documents--such
as sales invoices, purchase invoices, credit memoranda, and like
documents--are readily available.

4.  A description of the ADP portion of the accounting
system shall be made available.  The statements and illustrations
as to the scope of operations shall be sufficiently detailed to
indicate:

(a)  the application being performed;
(b)  the procedures employed in each application (which,

for example, might be supported by flow charts, block diagrams
or other satisfactory description of the input or output
procedures); and

(c)  the controls used to insure accurate and reliable
processing and important changes, together with their effective
dates, in order to preserve an accurate chronological record.

D.  All records pertaining to transactions involving sales or
use tax liability shall be preserved for a period of not less than
three years.

E.  All of the foregoing records shall be made available for
examination on request by the Tax Commission or its authorized
representatives.

F.  Upon failure of the taxpayer, without reasonable cause,
to substantially comply with the requirements of this rule, the
Tax Commission may:
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1.  Prohibit the taxpayer from introducing in any protest or
refund claim proceeding those microfilm, microfiche, ADP, or
any records which have not been prepared and maintained in
substantial compliance with the requirements of this rule.

2.  Dismiss any protest or refund claim proceeding in which
the taxpayer bases its claim upon any microfilm, microfiche,
ADP, or any records which have not been prepared and
maintained in substantial compliance with the requirements of
this rule.

3.  Enter such other order necessary to obtain compliance
with this rule in the future.

4.  Revoke taxpayer’s license upon evidence of continued
failure to comply with the requirements of this rule.

R865-19S-23.  Exemption Certificates Pursuant to Utah
Code Ann. Sections 59-12-106 and 59-12-104.

A.  Taxpayers selling tangible personal property or services
to customers exempt from sales tax are required to keep records
verifying the nontaxable status of those sales.  Records shall
include:

1.  sales invoices showing the name and identity of the
customer; and

2.  exemption certificates for exempt sales of tangible
personal property or services if the exemption category is shown
on the exemption certificate forms.

B.  The Tax Commission will furnish samples of acceptable
exemption certificate forms on request.  Stock quantities are not
furnished, but taxpayers may reproduce samples as needed in
whole or in part.

C.  A vendor may retain a copy of a purchase order, check,
or voucher in place of the exemption certificate as evidence of
exemption for a federal, state, or local government entity,
including public schools.

D.  If a purchaser is unable to segregate tangible personal
property or services purchased for resale from tangible personal
property or services purchased for the purchaser’s own
consumption, everything should be purchased tax-free.  The
purchaser must then report and pay the tax on the cost of goods
or services purchased tax-free for resale that the purchaser uses
or consumes.

E.  The burden of proving that a sale is for resale or
otherwise exempt is upon the vendor.  If any agent of the Tax
Commission requests the vendor to produce a valid exemption
certificate or other similar acceptable evidence to support the
vendor’s claim that a sale is for resale or otherwise exempt, and
the vendor is unable to comply, the sale will be considered
taxable and the tax shall be payable by the vendor.

R865-19S-25.  Sale of Business Pursuant to Utah Code Ann.
Section 59-12-112.

A.  Every sales tax license holder who discontinues
business, is required to notify the Tax Commission immediately
and return the sales tax license for cancellation.

B.  Every person discontinuing business shall retain records
for a period of three years unless a release from such provision
is obtained from the Tax Commission.

R865-19S-27.  Retail Sales Defined Pursuant to Utah Code
Ann. Sections 59-12-102(8)(a) and 59-12-103(1)(g).

A.  The term retail sale has a broader meaning than the sale
of tangible personal property.  It includes any transfers,
exchanges, or barter whether conditional or for a consideration
by a person doing business in such commodity or service, either
as a regularly organized principal endeavor or as an adjunct
thereto.  The price of the service or tangible personal property,
the quantity sold, or the extent of the clientele are not factors
which determine whether or not it is a retail sale.

B.  Retail sale also includes certain leases and rentals of
tangible personal property as defined in Rule R865-19S-32,
accommodations as defined in Rule R865-19S-79, services
performed on tangible personal property as defined in Rules
R865-19S-51 and R865-19S-78, services that are part of a sale
or repair, admissions as defined in Rules R865-19S-33 and
R865-19S-34, sales of meals as defined in Rules R865-19S-61
and R865-19S-62, and sales of certain public utility services.

C.  A particular retail sale or portion of the selling price
may not be subject to a sales or use tax.  The status of the
exemption is governed by the circumstances in each case.  See
other rules for specific and general exemption definitions, Rule
R865-19S-30 for definition of sales price and Rule R865-19S-
72 covering trade-ins.

R865-19S-28.  Retailer Defined Pursuant to Utah Code Ann.
Section 59-12-102.

A.  "Retailer" means vendors operating within this state
directly, or indirectly through agents or representatives, if the
vendor:

1.  has or utilizes an office, distribution house, sales house,
warehouse, service enterprise, or other place of business,

2.  maintains a stock of goods in Utah,
3.  regularly solicits orders whether or not such orders are

accepted in this state, unless the activity in this state consists
solely of advertising or solicitation by direct mail,

4.  regularly engages in the delivery of property in this state
other than by common carrier or United States mail, or

5.  regularly engages in any activity in connection with the
leasing or servicing of property located within this state.

B.  A person may be a retailer within the meaning of the act
even though the sale of tangible personal property is incidental
to his general business.  For example, a contractor may operate
a salvage business and be a retailer within the meaning of the
act.

R865-19S-29.  Wholesale Sale Defined Pursuant to Utah
Code Ann. Section 59-12-102.

A.  "Wholesale sale" means any sale by a wholesaler,
retailer, or any other person, of tangible personal property or
services to a retailer, jobber, dealer, or another wholesaler for
resale.

1.  All sales of tangible personal property or services which
enter into and become an integral or component part of tangible
personal property or product which is further manufactured or
compounded for sale, or the container or the shipping case
thereof, are wholesale sales.

2.  All sales of poultry, dairy, or other livestock feed and
the components thereof and all seeds and seedlings are deemed
to be wholesale sales where the eggs, milk, meat, or other
livestock products, plants, or plant products are produced for
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resale.
3.  Sprays and insecticides used in the control of insect

pests, diseases, and weeds for the commercial production of
fruit, vegetables, feeds, seeds, and animal products shall be
wholesale sales.  Also baling ties and twine for baling hay and
straw and fuel sold to farmers and agriculture producers for use
in heating orchards and providing power in off-highway type
farm machinery shall be wholesale sales.

B.  Tangible personal property or services which are
purchased by a manufacturer or compounder which do not
become and remain an integral part of the article being
manufactured or compounded are subject to sales or use tax.

1.  For example, sales to a knitting factory of machinery,
lubricating oil, pattern paper, office supplies and equipment,
laundry service, and repair labor are for consumption and are
taxable.  These services and tangible personal property do not
become component parts of the manufactured products.  On the
other hand, sales of wool, thread, buttons, linings, and yarns, to
such a manufacturer that do become component parts of the
products manufactured are not taxable.

C.  The price of tangible personal property or services sold
or the quantity sold are not factors which determine whether or
not the sale is a wholesale sale.

D.  All vendors who make wholesale sales are required to
obtain an exemption certificate from the purchaser as evidence
of the nature of the sale, as required by Rule R865-19S-23.

R865-19S-30.  Purchase Price or Sales Price Defined
Pursuant to Utah Code Ann. Sections 59-12-102 and 59-12-
104.

A.  Fair market value for purposes of Sections 59-12-
104(14) and 59-12-104(19) shall be determined in accordance
with the provisions of Tax Commission Rule R884-24P-46.

B.  "Purchase price" and "sales price" may be used
interchangeably.

C.  For purposes of calculating sales and use tax on the sale
of a vehicle where no trade in was involved, the bill of sale or
other written evidence of value shall contain the names and
addresses of the purchaser and the seller, and the sales price and
vehicle identification number of the vehicle.

D.  For purposes of calculating sales and use tax on the sale
of a vehicle when the seller has received a trade-in vehicle as
payment or partial payment, the bill of sale or other written
evidence of value shall contain all of the following:

1.  the names and addresses of the buyer and the seller;
2.  the purchase price of the vehicle;
3.  the value allowed for the trade-in vehicle;
4.  the net difference between the vehicle traded and the

vehicle purchased;
5.  the signature of the seller; and
6.  the vehicle identification numbers of the vehicle traded

in and the vehicle purchased.

R865-19S-31.  Time and Place of Sale Pursuant to Utah Code
Ann. Section 59-12-102.

A.  Ordinarily, the time and place of a sale are determined
by the contract of sale between the seller and buyer.  The intent
of the parties is the governing factor in determining both time
and place of sale subject to the general law of contracts.  If the

contract of sale requires the seller to deliver or ship goods to a
buyer, title to the property passes upon delivery to the place
agreed upon unless the contract of sale provides otherwise.

R865-19S-32.  Leases and Rentals Pursuant to Utah Code
Ann. Section 59-12-103.

A.  The lessor shall compute sales or use tax on all amounts
received or charged in connection with a lease or rental.

B.  When a lessee has the right to possession, operation, or
use of tangible personal property, the tax applies to the amount
paid pursuant to the lease agreement, regardless of the duration
of the agreement.  The tax applies when situs of the property is
in Utah or if the lessee takes possession in Utah.  However, if
the leased property is used exclusively outside Utah and an
affidavit is furnished to the lessor to this effect, the tax does not
apply.  Examples of taxable leases include neon signs and
custom made signs on the premises of the lessee, automobiles,
and construction equipment leased for use in Utah.

C.  Lessors of tangible personal property shall furnish an
exemption certificate when purchasing tangible personal
property subject to the sales or use tax on rental receipts.  Costs
of repairs and renovations to tangible personal property are
exempt if paid for by the lessor since it is assumed that those
costs are recovered by the lessor in his rental receipts.

D.  Persons who furnish an operator with the rental
equipment and charge for the use of the equipment and
personnel are regarded as the consumers of the property leased
or rented.  An example of this type of rental is the furnishing of
a crane and its operating personnel to a building erector.  Sales
or use tax then applies to the purchase of the equipment by the
lessor rather than to the rental revenue.

E.  Rentals to be applied on a future sale or purchase are
subject to sales or use tax.

F.  A lessee may, at its option, treat a conditional sale lease
as either a sale or lease for sales or use tax purposes.

A conditional sale lease is a lease in which:
1. the consideration the lessee is to pay the lessor for the

right to possession and use of the property is an obligation for
the term of the lease not subject to termination by the lessee,
and

2. the total consideration to be paid by the lessee is fixed
at the time the lease is executed and cannot be modified by use,
condition, or market value, and either:

a.  the lessee is bound to become the owner of the property;
or

b.  the lessee has an option to become the owner of the
property for no additional consideration or nominal additional
consideration upon compliance with the lease agreement.
Nominal consideration in this sense means ten percent or less of
the original lease amount.

G.  If the lessee treats a conditional sale lease as a sale, and
if the lessor is also the vendor of the property, the sales price for
sales tax purposes must be at least equal to the average sales
price of similar property.

H.  If the lessee treats a conditional sale lease as a sale, the
sales tax must be collected by the lessor on the full purchase
price of the property at the time of the purchase.

R865-19S-33.  Admissions and User Fees Pursuant to Utah
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Code Ann. Sections 59-12-102 and 59-12-103.
A.  "Admission" means the right or privilege to enter into

a place. Admission includes the amount paid for the right to use
a reserved seat or any seat in an auditorium, theater, circus,
stadium, schoolhouse, meeting house, or gymnasium to view
any type of entertainment.  Admission also includes the right to
use a table at a night club, hotel, or roof garden whether such
charge is designated as a cover charge, minimum charge, or any
such similar charge.

1.  This applies whether the charge made for the use of the
seat, table, or similar accommodation is combined with an
admission charge to form a single charge, or is separate and
distinct from an admission charge, or is the sole charge.

B.  "Annual membership dues paid to a private
organization" includes only those dues paid by members who,
directly or indirectly, establish the level of the dues.

C.  "Season passes" include amounts paid to participate in
specific activities, once annual membership dues have been
paid.

D.  If the original admission charge carries the right to
remain in a place, or to use a seat or table, or other similar
accommodation for a limited time only, and an additional charge
is made for an extension of such time, the extra charge is paid
for admission within the meaning of the law.  Where a person or
organization acquires the sole right to use any place or the right
to dispose of all of the admissions to any place for one or more
occasions, the amount paid is not subject to the tax on
admissions.  Such a transaction constitutes a rental of the entire
place and if the person or organization in turn sells admissions,
sales tax applies to amounts paid for such admissions.

E.  Annual membership dues may be paid in installments
during the year.

F.  Amounts paid for the following activities are not
admissions or user fees:

1.  lessons, public or private;
2.  sign up for amateur athletics if the activity is sponsored

by a state governmental entity, or a nonprofit corporation or
organization, the primary purpose of which, as stated in the
corporation’s or organization’s articles or bylaws, is the
sponsoring, promoting, and encouraging of amateur athletics;

3.  sign up for participation in school activities.  Sign up for
participation in school activities excludes attendance as a
spectator at school activities.

G.  If amounts charged for activities listed in F. are billed
along with admissions or user fees, the amounts not subject to
the sales tax must be listed separately on the invoice in order to
remain untaxed.

R865-19S-34.  Admission to Places of Amusement Pursuant
to Utah Code Ann. Section 59-12-103.

A.  The phrase "place of amusement, entertainment, or
recreation" is broad in meaning but conveys the basic idea of a
definite location.

B.  The amount paid for admission to such a place is
subject to the tax, even though such charge includes the right of
the purchaser to participate in some activity within the place.
For example, the sale of a ticket for a ride upon a mechanical or
self-operated device is an admission to a place of amusement.

C.  Charges for admissions to swimming pools, skating

rinks, and other places of amusement are subject to tax.
Charges for towel rentals, swimming suit rentals, skate rentals,
etc., are also subject to tax.  Locker rental fees are subject to
sales tax if the lockers are tangible personal property.

R865-19S-35.  Residential or Commercial Use of Gas,
Electricity, Heat, Coal, Fuel Oils or Other Fuels Pursuant to
Utah Code Ann. Sections 59-12-103 and 59-12-104.

A.  "Residential use" is as defined in Section 59-12-102(7),
and includes use in nursing homes or other similar
establishments that serve as the permanent residence for a
majority of the patients because they are unable to live
independently.

B.  Explosives or material used as active ingredients in
explosive devices are not fuels.

C.  If a firm has activities that are commercial and
industrial and all fuels are furnished at given locations through
single meters, the predominant use of the fuels shall determine
taxable status of the fuels.

D.  Fuel oil and other fuels must be used in a combustion
process in order to qualify for the exemption from sales tax for
industrial use of fuels pursuant to Section 59-12-104.

R865-19S-37.  Exempt Sales of Commercials, Audio Tapes,
and Video Tapes by or to Motion Pictures Exhibitors and
Distributors Pursuant to Utah Code Ann. Section 59-12-104.

A.  The purpose of this rule is to clarify the sales tax
exemption for sales of commercials, motion picture films,
prerecorded audio program tapes or records, and prerecorded
video tapes by a producer, distributor, or studio to a motion
picture exhibitor, distributor, or commercial television or radio
broadcaster.

B.  Definitions.
1.  "Commercials," "audio tapes," and "video tapes" mean

tapes, films, or discs used by television or radio stations in
regular broadcasting activities but do not include blank tapes
purchased for newscasts or other similar uses by radio and
television stations.

2.  "Motion picture exhibitor" means any person engaged
in the business of operating a theater or establishment in which
motion pictures are regularly exhibited to the public for a
charge.

3.  "Distributor" means any person who purchases or sells
motion picture films and video tapes that are used by a
commercial television broadcaster or a motion picture exhibitor.

C.  The sales tax exemption will be administered according
to the provisions of Section 59-12-104 and this rule.

R865-19S-38.  Isolated and Occasional Sales Pursuant to
Utah Code Ann. Section 59-12-104.

A.  Sales made by officers of a court, pursuant to court
orders, are occasional sales, with the exception of sales made by
trustees, receivers, assignees and the like, in connection with the
liquidation or conduct of a regularly established place of
business.  Examples of casual sales are those made by sheriffs
in foreclosing proceedings and sales of confiscated property.

B.  If a sale is an integral part of a business whose primary
function is not the sale of tangible personal property, then such
sale is not isolated or occasional.  For example, the sale of
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repossessed radios, refrigerators, etc., by a finance company is
not isolated or occasional.

C.  Sales of vehicles required to be titled or registered
under the laws of this state are not isolated or occasional sales,
except that any transfer of a vehicle in a business reorganization
where the ownership of the transferee organization is
substantially the same as the ownership of the transferor
organization shall be considered an isolated or occasional sale.

D.  Isolated or occasional sales made by persons not
regularly engaged in business are not subject to the tax.  The
word "business" refers to an enterprise engaged in selling
tangible personal property or taxable services notwithstanding
the fact that the sales may be few or infrequent.  Any sale of an
entire business to a single buyer is an isolated or occasional sale
and no tax applies to the sale of any assets made part of such a
sale (with the exception of vehicles subject to registration).

E.  The sale of used fixtures, machinery, and equipment
items is not an exempt occasional sale if the sale is one of a
series of sales sufficient in number, amount, and character to
indicate the seller deals in the sale of such items.

F.  Sales of items at public auctions do not qualify as
exempt isolated or occasional sales.

G.  Wholesalers, manufacturers, and processors who
primarily sell at other than retail are not making isolated or
occasional sales when they sell such tangible personal property
for use or consumption.

R865-19S-40.  Exchange of Agricultural Produce For
Processed Agricultural Products Pursuant to Utah Code
Ann. Section 59-12-102.

A.  When a raiser or grower of agricultural products
exchanges his produce for a more finished product capable of
being made from the produce exchanged with the processor, the
more finished product is not subject to the tax within limitations
of the value of the raised produce exchanged.

R865-19S-41.  Sales to The United States Government and
Its Instrumentalities Pursuant to Utah Code Ann. Sections
59-12-104 and 59-12-106.

A.  Sales to the United States government are exempt if
federal law or the United States Constitution prohibits the
collection of sales or use tax.

B.  If the United States government pays for merchandise
or services with funds held in trust for nonexempt individuals or
organizations, sales tax must be charged.

C.  Sales made directly to the United States government or
any authorized instrumentality thereof are not taxable, provided
the sale is paid for directly by the federal government.  If an
employee of the federal government pays for the purchase with
his own funds and is reimbursed by the federal government, that
sale is not made to the federal government and does not qualify
for the exemption.

D.  Vendors making exempt sales to the federal
government are subject to the recordkeeping requirements of
Tax Commission rule R865-19S-23.

R865-19S-42.  Sales to The State of Utah and Its
Subdivisions Pursuant to Utah Code Ann. Section 59-12-104.

A.  Sales made to the state of Utah, its departments and

institutions, or to its political subdivisions such as counties,
municipalities, school districts, drainage districts, irrigation
districts, and metropolitan water districts are exempt from tax if
the purchase is for use in the exercise of an essential
governmental function.

B.  A sale is considered made to the state, its departments
and institutions, or to its political subdivisions if the purchase
is paid for directly by the purchasing state or local entity.  If an
employee of a state or local entity pays for a purchase with his
own funds and is reimbursed by the state or local entity, that
sale is not made to the state or local entity and does not qualify
for the exemption.

C.  Vendors making exempt sales to the state, its
departments and institutions, or to its political subdivisions are
subject to the recordkeeping requirements of Tax Commission
rule R865-19S-23.

R865-19S-43.  Sales to or by Religious and Charitable
Institutions Pursuant to Utah Code Ann. Section 59-12-104.

A.  In order to qualify for an exemption from sales tax as
a religious or charitable institution, an organization must be
recognized by the Internal Revenue Service as exempt from tax
under Section 501(c)(3) of the Internal Revenue Code.

B.  Religious and charitable institutions must collect sales
tax on any sales income arising from unrelated trades or
businesses and report that sales tax to the Tax Commission
unless the sales are otherwise exempted by law.

1.  The definition of the phrase "unrelated trades or
businesses" shall be the definition of that phrase in 26 U.S.C.A.
Section 513 (West Supp. 1993), which is adopted and
incorporated by reference.

C.  Every institution claiming exemption from sales tax
under this rule must submit form TC-160, Application for Sales
Tax Exemption Number for Religious or Charitable Institutions,
along with any other information that form requires, to the Tax
Commission for its determination. Vendors making sales to
institutions exempt from sales tax are subject to the
requirements of Rule R865-19S-23.

R865-19S-44.  Sales In Interstate Commerce Pursuant to
Utah Code Ann. Section 59-12-104.

A.  Sales made in interstate commerce are not subject to the
sales tax imposed.  However, the mere fact that commodities
purchased in Utah are transported beyond its boundaries is not
enough to constitute the transaction of a sale in interstate
commerce.  When the commodity is delivered to the buyer in
this state, even though the buyer is not a resident of the state and
intends to transport the property to a point outside the state, the
sale is not in interstate commerce and is subject to tax.

B.  Before a sale qualifies as a sale made in interstate
commerce, the following must be complied with:

1.  the transaction must involve actual and physical
movement of the property sold across the state line;

2.  such movement must be an essential and not an
incidental part of the sale;

3.  the seller must be obligated by the express or
unavoidable implied terms of the sale, or contract to sell, to
make physical delivery of the property across a state boundary
line to the buyer;
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C.  Where delivery is made by the seller to a common
carrier for transportation to the buyer outside the state of Utah,
the common carrier is deemed to be the agent of the vendor for
the purposes of this section regardless of who is responsible for
the payment of the freight charges.

D.  If property is ordered for delivery in Utah from a person
or corporation doing business in Utah, the sale is taxable even
though the merchandise is shipped from outside the state to the
seller or directly to the buyer.

R865-19S-45.  Auctioneers, Consignees, Bailees, Etc.
Pursuant to Utah Code Ann. Section 59-12-102.

A.  Every auctioneer, consignee, bailee, factor, etc.,
entrusted with possession of any bill of lading, custom house
permits, warehousemen’s receipts, or other documents of title for
delivery of any tangible personal property, or entrusted with
possession of any of such personal property for the purpose of
sale, is deemed to be the retailer thereof, and is required to
collect sales tax, file a return, and remit the tax.  The same rule
applies to lien holders such as storage men, pawnbrokers,
mechanics, and artisans.

R865-19S-48.  Sales Tax Exemption For Coverings and
Containers Pursuant to Utah Code Ann. Section 59-12-104.

A.  Sales of containers, labels, bags, shipping cases, and
casings are taxable when:

1.  sold to the final user or consumer;
2.  sold to a manufacturer, processor, wholesaler, or retailer

for use as a returnable container that is ordinarily returned to
and reused by the manufacturer, processor, wholesaler, or
retailer for storing or transporting their product; or

3.  sold for internal transportation or accounting control
purposes.

B.  Returnable containers may include water bottles,
carboys, drums, beer kegs for draft beer, dairy product
containers, and gas cylinders.

1.  Labels used for accounting, pricing, or other control
purposes are also subject to tax.

C.  For the purpose of this rule, soft drink bottles and
similar containers that are ultimately destroyed or retained by
the final user or consumer are not considered returnable and are
exempt from the tax when purchased by the processor.

D.  When tangible personal property sold in containers, for
example soft drinks, is assessed a deposit or other container
charge, that charge is subject to the tax.  Upon refund of this
charge, the retailer may take credit on a sales tax return if the tax
is refunded to the customer.

R865-19S-49.  Sales to and by Farmers and Other
Agriculture Producers Pursuant to Utah Code Ann. Section
59-12-104.

A.  Feed, medicine, and veterinary supplies may be
purchased tax exempt as sales of tangible personal property used
or consumed primarily and directly in farming operations if used
to produce, feed, or care for agricultural products that are for
sale, or to feed or care for working dogs and working horses in
agricultural use, but is taxable if used for pets or other animals
not to be marketed.

B.  Fur-bearing animals that are kept for breeding, for their

products, or for other useful purposes, shall be deemed
agricultural products.  Persons engaged in raising fur-bearing
animals, such as foxes or mink, are agricultural producers.

C.  Electricity, gas, coal, and other fuels are taxable when
sold for general farm use; but fuel sold to agricultural producers
for use in heating orchards or operating off-highway type farm
equipment is exempt.

D.  The exemption for sales of tangible personal property
used or consumed primarily and directly in farming operations
applies only to commercial farming operations, as evidenced by
the filing of a federal Farm Income and Expenses Statement
(Schedule F) or similar evidence that the farm is operated as a
commercial venture.

E.  A vendor making sales to farmers or other agricultural
producers is liable for the tax unless that vendor obtains from
the purchaser a certificate as set forth in Rule R865-19S-23.

F.  Poultry, eggs, and dairy products are not seasonal
products for purposes of Section 59-12-104(22).

G.  A vendor is subject to the reporting requirements of
Section 59-12-105.

R865-19S-50.  Florists Pursuant to Utah Code Ann. Sections
59-12-103 and 59-12-104.

A.  Flowers, trees, bouquets, plants, and other similar items
of tangible personal property are agricultural products and are,
therefore, subject to the rules concerning the sale of those
products as set forth in Rule R865-19S-49.

B.  Where florists conduct transactions through a florist
telegraphic delivery association, the following rules apply in
computation of tax liability:

1.  the florist must collect tax from the customer if the
flower order is telegraphed to a second florist in Utah;

2.  if a Utah florist receives an order pursuant to which he
gives telegraphic instructions outside Utah, the Utah florist must
collect tax from his customer upon the total charges;

3.  if a Utah florist receives telegraphic instructions from
a florist either within or outside of Utah for the delivery of
flowers, the receiving vendor is not liable for the tax.  In this
instance, if the order originated in Utah, the tax is due from and
payable by the Utah florist who first received the order.

R865-19S-51.  Fabrication and Installation Labor in
Connection With Retail Sales of Tangible Personal Property
Pursuant to Utah Code Ann. Section 59-12-103.

A.  The amount charged for fabrication or installation
which is part of the process of creating a finished article of
tangible personal property must be included in the amount upon
which tax is collected.  This type of labor and service charge
may not be deducted from the selling price used for taxation
purposes even though billed separately to the consumer and
regardless of whether the articles are commonly carried in stock
or made up on special order.

B.  Casting, forging, cutting, drilling, heat treating,
surfacing, machining, constructing, and assembling are
examples of steps in the process resulting in the creation or
production of a finished article.

C.  Charges for labor to install personal property in
connection with other personal property are taxable (see Rule
R865-19S-78) whether material is furnished by seller or not.
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D.  Labor to install tangible personal property to real
property is exempt, whether the personal property becomes part
of the realty or not.  See Rule R865-19S-58, dealing with
improvements to or construction of real property, to determine
the applicable tax on personal property which becomes a part of
real property.

E.  Tangible personal property which is attached to real
property, but remains personal property, is subject to sales tax
on the retail selling price of the personal property, and
installation charges are exempt if separately stated.  If the
retailer does not segregate the selling price and installation
charges, the sales tax applies to the entire sales price, including
installation charges.

F.  This rule primarily covers manufacturing and
assembling labor.  Other rules deal with other types of labor and
should be referred to whenever necessary.

R865-19S-52.  Federal, State and Local Taxes Pursuant to
Utah Code Ann. Section 59-12-102.

A.  Federal excise tax involved in a transaction which is
subject to sales or use tax is exempt from sales and use tax
provided the federal tax is separately stated on the invoice or
sales ticket and collected from the purchaser.

B.  State and local taxes are taxable as a part of the sales
price of an article if the tax is levied on the manufacturer or the
seller.

R865-19S-53.  Sale by Finance Companies Pursuant to Utah
Code Ann. Section 59-12-102.

A.  Sales of tangible personal property acquired by
repossession or foreclosure are subject to tax.  Persons making
such sales must secure a license and collect and remit tax on the
sales made.

R865-19S-54.  Governmental Exemption Pursuant to Utah
Code Ann. Section 59-12-104.

A.  Tax does not apply to sales to the state of Utah, or to
any political subdivision of the state, where such property is for
use in the exercise of an essential governmental function.  Also,
certain sales are not taxed because of federal law or the United
States Constitution.

B.  Sales to the following state and federal agencies,
institutions, and instrumentalities are exempt:

1.  federal agencies and instrumentalities
2.  state institutions and departments
3.  counties
4.  municipalities
5.  school districts, public schools
6.  special taxing districts
7.  federal land banks
8.  federal reserve banks
9.  activity funds within the armed services
10. post exchanges
11.  Federally chartered credit unions
C.  The following are taxable:
1.  national banks
2.  federal building and loan associations
3.  joint stock land banks
4.  state banks (whether or not members of the Federal

Reserve System)
5.  state building and loan associations
6.  private irrigation companies
7.  rural electrification projects
8.  sales to officers or employees of exempt

instrumentalities
D.  No sales tax immunity exists solely by virtue of the fact

that the sale was made on federal property.
E.  Sales made by governmental units are subject to sales

tax.

R865-19S-55.  Hospitals Pursuant to Utah Code Ann. Section
59-12-104.

A.  All retail sales (other than prescribed medicines as
noted in Rule R865-19S-37) made to hospitals are taxable
unless the Tax Commission has furnished the hospital an
opinion that it qualifies as a religious or charitable institution,
and such hospital furnishes its vendors a purchase order or a
check in accordance with instructions set forth in Rule R865-
19S-23.

R865-19S-56.  Sales by Employers to Employees Pursuant to
Utah Code Ann. Section 59-12-102.

A.  Sales to employees are subject to tax on the amount
charged for goods and taxable services.  If tangible personal
property is given to employees with no charge, the employer is
deemed to be the consumer and must pay tax on his cost of the
merchandise.  Examples of this type of transaction are meals
furnished to waitresses and other employees, contest prizes
given to salesmen, merchandise bonuses given to clerks, and
similar items given away.

R865-19S-57.  Ice Pursuant to Utah Code Ann. Sections 59-
12-102 and 59-12-103.

A.  In general, sales of ice to be used by the purchaser for
refrigeration or cooling purposes are taxable.  Sales to
restaurants, taverns, or the like to be placed in drinks consumed
by customers at the place of business are sales for resale and are
not taxable.

B.  Where ice is sold in fulfillment of a contract for icing
or reicing property in transit by railroads or other freight lines,
the entire amount of the sale is taxable, and no deduction for
services is allowed.

R865-19S-58.  Materials and Supplies Sold to Owners,
Contractors and Repairmen of Real Property Pursuant to
Utah Code Ann. Sections 59-12-102 and 59-12-103.

A.  Sales of construction materials and other items of
tangible personal property to real property contractors and
repairmen of real property are generally subject to tax if the
contractor or repairman converts the materials or items to real
property.

1.  "Construction materials" include items of tangible
personal property such as lumber, bricks, nails and cement that
are used to construct buildings, structures or improvements on
the land and typically lose their separate identity as personal
property once incorporated into the real property.

2.  Fixtures or other items of tangible personal property
such as furnaces, built-in air conditioning systems, built-in
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appliances, or other items that are appurtenant to or incorporated
into real property and that become an integral part of a real
property improvement are treated as construction materials for
purposes of this rule.

B.  The sale of real property is not subject to sales tax, nor
is the labor performed on real property.  For example, the sale
of a completed home or building is not subject to the tax, but
sales of materials and supplies to contractors for use in building
the home or building are taxable transactions as sales to final
consumers.

1.  The contractor or repairman who converts the personal
property to real property is the consumer of tangible personal
property regardless of the type of contract entered into--whether
it is a lump sum, time and material, or a cost-plus contract.

2.  Except as otherwise provided in B.4, the contractor or
repairman who converts the construction materials, fixtures or
other items to real property is the consumer of the personal
property whether the contract is performed for an individual, a
religious or charitable institution, or a government entity.

3.  Sales of construction materials or fixtures made to
religious or charitable institutions are exempt only if the items
are sold as tangible personal property.

4.  Sales of materials are considered made to religious or
charitable institutions and, therefore, exempt from sales tax, if:

a)  the religious or charitable institution makes payment for
the materials directly to the vendor; or

b)  the materials are purchased on behalf of the religious or
charitable institution.

(i)  Materials are purchased on behalf of the religious or
charitable institution if the materials are clearly identified and
segregated and installed or converted to real property owned by
the religious or charitable institution.

5.  Purchases not made pursuant to B.4. are assumed to
have been made by the contractor and are subject to sales tax.

C.  Sales of materials and supplies to contractors for use in
out-of-state jobs are taxable unless sold in accordance with
Section 59-12-104(33) of Tax Commission Rule R865-19S-44.

D.  If the contractor or repairman purchases all materials
and supplies from vendors who collect the Utah tax, no sales tax
license is required unless the contractor makes direct sales of
tangible personal property in addition to the work on real
property.

1.  If direct sales are made, the contractor shall obtain a
sales tax license and collect tax on all sales of tangible personal
property to final consumers.

2.  The contractor must accrue and remit tax on all
merchandise bought tax-free and converted to real property.
Books and records must be kept to account for both material
sold and material consumed.

E.  This rule does not apply to contracts where the retailer
sells and installs personal property that does not become part of
the real property.  Examples of items that remain tangible
personal property even when attached to real property are:

1.  moveable items that are attached to real property merely
for stability or for an obvious temporary purpose;

2.  manufacturing equipment and machinery and essential
accessories appurtenant to the manufacturing equipment and
machinery; and

3.  items installed for the benefit of the trade or business

conducted on the property that are affixed in a manner that
facilitates removal without substantial damage to the real
property or to the item itself.

R865-19S-59.  Sales of Materials and Services to Repairmen
Pursuant to Utah Code Ann. Section 59-12-103.

A.  Sales of tangible personal property and services to
persons engaged in repairing or renovating tangible personal
property are for resale, provided the tangible personal property
or service becomes a component part of the repair or renovation
sold.  For example, paint sold to a body and fender shop and
used to paint an automobile is exempt from sales tax since it
becomes a component part of the repair work.

1.  Sandpaper, masking tape, and similar supplies are
subject to sales tax when sold to a repairman since these items
are consumed by the repairman rather than being sold to his
customer as an ingredient part of the repair job.  These items
shall be taxed at the time of sale if it is known that they are to be
consumed.  However, if this is not determinable at the time of
sale, these items should be purchased tax free, as set forth in
Rule R865-19S-23 and sales tax reported on the repairman’s
sales tax return covering the period during which consumption
takes place.

R865-19S-60.  Sales of Machinery, Fixtures and Supplies to
Manufacturers, Businessmen and Others Pursuant to Utah
Code Ann. Section 59-12-103.

A.  Unless specifically exempted by statute, sales of
machinery, tools, equipment, and supplies to a manufacturer or
producer are taxable.

B.  Sales of furniture, supplies, stationery, equipment,
appliances, tools, and instruments to stores, shops, businesses,
establishments, offices, and professional people for use in
carrying on their business and professional activities are taxable.

C.  Sales of trade fixtures to a business owner are taxable
as sales of tangible personal property even if the fixtures are
temporarily attached to real property.

1.  Trade fixtures are items of tangible personal property
used for the benefit of the business conducted on the property.

2.  Trade fixtures tend to be transient in nature in that the
fixtures installed in a commercial building may vary from one
tenant to the next without substantial alteration of the building,
and the building itself is readily adaptable to multiple uses.

3.  Examples of trade fixtures include cases, shelves and
racks used to store or display merchandise.

D.  Sales tax treatment or charges for installing trade
fixtures to real property are dealt with in R865-19S-78.

E.  Sales described in A. through C. of this rule are sales to
final buyers or ultimate consumers and therefore not sales for
resale.

R865-19S-61.  Meals Furnished Pursuant to Utah Code Ann.
Section 59-12-104.

A.  The tax is imposed upon the amount paid for meals
furnished by any restaurant, cafeteria, eating house, hotel, drug
store, diner, private club, boarding house, or other place,
regardless of whether meals are regularly served to the public.

1.  By specific exemption, the following meal sales are
exempt from taxation:
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a.  public elementary and secondary school meals, whether
sold to students or the public; and

b.  inpatient meals provided at medical or nursing facilities.
Tax must be paid on the purchase price of food by nonexempt
medical or nursing facilities.

2.  Ingredients which become a component part of meals
subject to tax are construed to be purchased for resale.

B.  Where no separate charge or specific amount is paid for
meals furnished but is included in the membership dues or board
and room charges; the club, boarding house, fraternity, sorority,
or other place is considered to be the consumer of the items used
in preparing such meals.

C.  Meals served by religious or charitable institutions, and
institutions of higher education are exempt from taxation only
if the meals are not available to the general public.  The term
"available to the general public" is interpreted broadly so as to
include any restaurant, cafeteria, or other facility where service
is not restricted and monitored for a limited class of people.  The
following are guidelines for various types of meal sales:

1.  Exemption status of employee cafeterias is determined
in large measure by the availability of access to nonemployee
personnel.  In order for an exemption to apply, access to either
the specific eating area or the overall building in which the
eating facility is located must be controlled and monitored.
Merely posting signs stating that a cafeteria is for use only by
employees is not sufficient.

2.  Meals sold in cafeterias, restaurants, and other facilities
at institutions of higher education are subject to taxation if
access is made available to the general public.  The requirements
outlined in C.1. for employee cafeterias apply to facilities
operated by institutions of higher education.  Meals sold and
pre-paid pursuant to a room and board contract are not subject
to taxation.

3.  Meals sold or furnished at occasional church or charity
bazaars or fund raisers, and other similar functions are
considered isolated and occasional sales and therefore tax
exempt.

R865-19S-62.  Meal Tickets, Coupon Books, and
Merchandise Cards Pursuant to Utah Code Ann. Section 59-
12-103.

A.  Meal tickets, coupon books, or merchandise cards sold
by persons engaged in selling taxable commodities or services
are taxable, and the tax shall be billed or collected on the selling
price at the time the tickets, books, or cards are sold.  Tax is to
be added at the subsequent selection and delivery of the
merchandise or services if an additional charge is made.

R865-19S-63.  Sales of Memorial Markers Pursuant to Utah
Code Ann. Section 59-12-103.

A.  Sales of tombstones and grave markers, which are
embedded in sod or a concrete foundation, are considered to be
improvements to real property.  If the seller furnishes and
installs the marker, tax applies to his cost of the marker and to
his cost of installation material.  If the seller does not install the
marker, the transaction is a sale of tangible personal property
and the seller must collect tax on the full selling price, including
cutting, shaping, lettering, and polishing.

R865-19S-64.  Morticians, Undertakers and Funeral
Directors Pursuant to Utah Code Ann. Section 59-12-103.

A.  Morticians, undertakers, and funeral directors make
taxable sales of caskets, vaults, clothing, etc.  They also render
nontaxable services to their patrons.  Their purchase of
antiseptics, cosmetics, embalming fluids, and other chemicals
used in rendering professional services is taxable.

B.  If the books are kept in such a manner as to reflect the
sales of tangible personal property separate from the services
rendered, the tax attaches only to the sale of tangible personal
property.  If no separation is made of the tangible personal
property and the services rendered, the sales tax is collected
upon one-half of the total price of a standard funeral service.
This includes the casket, professional services, care of remains,
funeral coach, floral car, use of funeral car, use of funeral
chapel, and the securing of permits.

1.  Clothing, an outside grave vault, and other tangible
personal property furnished in addition to the casket must be
billed separately and the sales tax collected thereon.

R865-19S-65.  Newspapers, Magazines and Advertising
Agencies Pursuant to Utah Code Ann. Sections 59-12-103
and 59-12-104.

A.  The sale of magazines at retail or the taking of
magazine subscriptions is taxable.  By express exemption sales
at retail of newspapers and newspaper subscriptions are not
taxable.

1.  Newspaper publishers, may purchase newsprint, ink,
staples, plastic, or paper protective coverings, rubber bands, or
other materials distributed with the newspapers tax free.

2.  To be classified as a newspaper, the publication must
appear to be a newspaper in the general or common sense and
must contain the following elements:

a.  published at short intervals, daily, or weekly;
b.  must not, when its successive issues are put together,

constitute a book;
c.  must be intended for circulation among the general

public;
d.  must contain matters of general interest and report on

current events.
B.  Advertising inserts distributed with a newspaper that

are identified with the name and date of distribution of the
newspaper are exempt from sales and use tax.  The identification
may include a multiple listing of all the newspapers carrying the
insert and extended publication dates.

1.  Advertising inserts that are not identified with the name
and date of distribution of the newspaper are exempt from sales
and use tax if the newspaper maintains a log at its place of
business that lists by date and name the inserts included in each
publication.  The log may reflect all inserts or only the inserts
not otherwise identified with the newspaper in accordance with
the above.

C.  Advertising space sold in newspapers, magazines, or
otherwise is not subject to tax.  Likewise, charges made by
advertising agencies for preparing and placing advertising media
are charges for service and, therefore, are not taxable.

D.  The tax applies, however, to sales of tangible personal
property to advertisers or advertising agencies for use or
consumption in preparing advertisements.  Such sales include
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papers, ink, paint, tools, office supplies, art work purchased
from independent artists, engraver’s charges for making metal
plates, electrotyper’s charges for making electrotypes or
matrices, and printer’s charges for the production of pamphlets,
booklets, brochures, and other printed materials.

E.  The tax does not apply with respect to art work
produced within the office of the advertiser or the advertising
agency for the purpose of visualization of an idea and the
client’s selection of the particular visualization favored for use
in the advertisements.  The sale of materials to the advertiser or
advertising agency for producing such art work is subject to tax.

F.  If magazines are distributed free of charge within the
state, there is still a taxable transaction associated with the
production or acquisition of the magazines.  The amount of tax
due shall be the greater of the tax on component parts such as
paper, ink and binding materials purchased by the printer or tax
on the amount the sponsor pays the printer for production of the
magazine.  The sponsor is the party contracting with the
publisher to print the magazines.  A party who only advertises
in the magazine is not considered the sponsor.

G.  If magazines are shipped out of state by common carrier
and distributed free of charge to out-of-state recipients, there is
not a taxable transaction associated with the production or
acquisition of the magazines.

R865-19S-66.  Optometrists,  Opticians, and
Ophthalmologists Pursuant to Utah Code Ann. Section 59-
12-103.

A.  Optometrists and ophthalmologists are deemed to be
persons engaged primarily in rendering personal services.  These
services consist of the examination and treatment of eyes.
Glasses, contact lenses, or other tangible personal property such
as sunglasses, or cleaning solutions sold by optometrists and
ophthalmologists are taxable and tax must be collected from the
patient or buyer.  Invoices or receipts must show the charges for
personal services separate from the charges for tangible personal
property and the sales tax thereon.  If an optometrist or
ophthalmologist does not provide separate charges for personal
services and sales of tangible personal property, sales tax shall
be charged on the entire amount.

B.  All sales of tangible personal property to optometrists
or ophthalmologists for use or consumption in connection with
their services are subject to sales or use tax.

C.  Opticians are makers of or dealers in optical items and
instruments and fill prescriptions written by optometrists and
ophthalmologists.  Opticians are engaged in the business of
selling tangible personal property and personal services
rendered by them are considered as merely incidental thereto.
Opticians are required to collect the sales tax on all their sales
of tangible personal property.

R865-19S-68.  Premiums, Gifts, Rebates, and Coupons
Pursuant to Utah Code Ann. Sections 59-12-102 and 59-12-
103.

A.  Donors of articles of tangible personal property, which
are given away as premiums or otherwise, are regarded as the
users or consumers thereof and the sale to them is a taxable sale.
Exceptions to this treatment are items of tangible personal
property donated to or provided for use by exempt organizations

who would qualify for exemption under R865-19S-43 or R865-
19S-54 if a sale of such items were made to them.  An item
given away as a sales incentive is exempt to the donor if the sale
of that item would have been exempt.  An example is prescribed
medicine given away by a drug manufacturer.

B.  When a retailer making a retail sale of tangible personal
property which is subject to tax gives a premium together with
the tangible personal property sold, the transaction is regarded
as a sale of both articles to the purchaser, provided the delivery
of such premium is certain and does not depend upon chance.

C.  Where a retailer is engaged in selling tangible personal
property which is not subject to tax and furnishes a premium
with the property sold, the retailer is the consumer of the
premium furnished.

D.  If a retailer accepts a coupon for part or total payment
for a taxable product and is reimbursed by a manufacturer or
another party, the total sales value, including the coupon
amount, is subject to sales tax.

E.  A coupon for which no reimbursement is received is
considered to be a discount and the taxable amount is the net
amount paid by the customer after deducting the value of the
coupon.

F.  Manufacturer rebates on sales of tangible personal
property are considered as a discount and the taxable amount is
the net amount paid by the customer after deducting the rebate.
If the manufacturer’s rebate is certain at the time of sale, tax
should be charged only on the net amount of the sale; otherwise,
tax is charged on the total before the rebate credit, and then later
refunded to the customer when proof of rebate is given to the
dealer for his file.

1.  If the rebate is applied as part of the down payment, it
must be segregated on the buyer’s order, invoice, or other sales
document from any cash down payment.  Since the tax base for
collection is reduced by the amount of the rebate, the rebate
must be shown separately and identified for sales tax
computation and subsequent audit verification.  Care must be
taken to avoid a double deduction if the gross sales price on the
sales document has already been reduced by the rebate amount.

G.  If a retailer agrees to furnish a free item in conjunction
with the sale of an item, the sales tax applies only to the net
amount due.  If sales tax is computed on both items and only the
sales value of the free item is deducted from the bill, excess
collection of sales tax results.  The vendor is then required to
follow the procedure outlined in R865-19S-16 and remit any
excess sales tax collected.

H.  Any coupon with a fixed price limit must be deducted
from the total bill and sales tax computed on the difference.  For
example, if a coupon is redeemed for two $6 meals, but the
value of the free meal is limited to $5, the $12 is rung up and
the $5 deducted, resulting in a taxable sale of $7.

R865-19S-70.  Sales Incidental To The Rendition of Services
Pursuant to Utah Code Ann. Sections 59-12-103 and 59-12-
104.

A.  Persons engaged in occupations and professions which
primarily involve the rendition of services upon the client’s
person and incidentally dispense items of tangible personal
property are regarded as the consumers of the tangible personal
property dispensed with the services.  Physicians, dentists,
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beauticians, barbers, etc., are examples of persons in this
category.

B.  Prescription medicines are exempt from sales and use
taxes.

R865-19S-71.  Transportation Charges in Connection With
the Sale of Tangible Personal Property Pursuant to Utah
Code Ann. Sections 59-12-103 and 59-12-104.

A.  To qualify for the sales tax exemption for movements
of freight by common carrier, transportation charges must satisfy
all of the following conditions:

1.  Shipment must take place by means of common carrier.
2.  Charges must be segregated and listed separately.
3.  Charges must reflect the actual cost of shipping the

particular tangible personal property by common carrier.
4.  Shipment of the tangible personal property must take

place after passage of title.
a)  Shipment of the tangible personal property takes place

after passage of title if the terms of the sale or lease are F.O. B.
origin or F.O.B. shipping point.

b)  If the invoice does not indicate an F.O.B. point, and a
common carrier is used, it is assumed the terms are F.O.B.
origin.

c)  In all other cases, the shipment of tangible personal
property takes place before passage of title.

B.  If shipment of the tangible personal property occurs
before the passage of title, shipping costs, to the extent included
in the sales price of the item, and regardless of whether they are
segregated on the invoice, shall be included in the sales and use
tax base.

R865-19S-72.  Trade-ins and Exchanges Pursuant to Utah
Code Ann. Section 59-12-102.

A.  An even exchange of tangible personal property for
tangible personal property is exempt from tax.  When a person
takes tangible personal property as part payment on a sale of
tangible personal property, sales or use tax applies only to any
consideration valued in money which changes hands.

B.  For example, if a car is sold for $8,500 and a credit of
$6,500 is allowed for a used car taken in trade, the sales or use
tax applies to the difference, or $2,000 in this example.
Subsequently, when the used car is sold, tax applies to the
selling price less any trade-in at that time.

C.  An actual exchange of tangible personal properties
between two persons must be made before the exemption
applies.  For example, there is no exchange if a person sells his
car to a dealer and the dealer holds the credit to apply on a
purchase at a later date; there are two separate transactions, and
tax applies to the full amount of the subsequent purchase if and
when it takes place.

R865-19S-73.  Trustees, Receivers, Executors,
Administrators, Etc. Pursuant to Utah Code Ann. Section 59-
12-103.

A.  Trustees, receivers, assignees, executors, and
administrators, who -- by virtue of their appointment -- operate,
manage, or control a business making taxable sales or leases of
tangible personal property, or performing taxable services, must
collect and remit sales tax on the total taxable sales even though

such sales are made in liquidation.

R865-19S-74.  Vending Machines Pursuant to Utah Code
Ann. Section 59-12-104.

A.  Persons operating vending machines are deemed to be
retailers and selling articles of tangible personal property.  The
total sales from vending machine operations are considered the
total selling price of the tangible personal property distributed
in connection with their operations and must be reported as the
amount of sales subject to tax.

B.  Persons operating vending machines selling food,
beverages, and dairy products in which the proceeds of each sale
do not exceed $1, and who do not report an amount equal to
150% of the cost of items as goods consumed, are subject to the
requirements of A.

C.  For purposes of the 150% of cost formula in Section
59-12-104(3), "cost" is defined as follows.

1.  In the case of retailers, cost is the total purchase price
paid for products, including any packaging and incoming
freight.

2.  In the case of a manufacturer, cost includes the
following items:

a) acquisition costs of materials and packaging, including
freight;

b) direct manufacturing labor; and
c) utility expenses, if a sales tax exemption has been

granted on utility purchases.
D.  Operators of vending machines, if they so desire, may

divide the tax out and sell items at fractional parts of a cent,
providing their records so indicate.

E.  Where machines vending taxable items are owned by
persons other than the proprietor of a place of business in which
the machine is placed and the person owning the machine has
control over the sales made by the machine, evidenced by
collection of the money, the owner is required to secure a sales
tax license.  One license is sufficient for all such machines.  A
statement in substantially the following form must be
conspicuously affixed upon each vending machine:

"This machine is operated under Utah Sales Tax License
No.   "

R865-19S-75.  Sales by Photographers, Photo Finishers, and
Photostat Producers and Engravers Pursuant to Utah Code
Ann. Section 59-12-103.

A.  Photographers, photofinishers, and photostat producers
are engaged in selling tangible personal property and rendering
services such as developing, retouching, tinting, or coloring
photographs belonging to others.

1.  Persons described in this rule must collect tax on all of
the above services and on all sales of tangible personal property,
such as films, frames, cameras, prints, etc.

B.  Sales of tangible personal property by photoengravers,
electrotypers, and wood engravers to printers, advertisers, or
other persons who do not resell such property but use or
consume it in the process of producing printed matter are
taxable sales.  The value or worth of the services or processing
which go into their production is of no moment, and it is
immaterial that each sale is upon a special order for a particular
customer.
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1.  Electrotypes and engravings are manufactured articles
of merchandise and are sold as such and not as a service.  No
deduction is allowed on account of the cost of the property sold,
labor, service, or any other expense.

R865-19S-76.  Painters, Polishers, Car Washers, Etc.
Pursuant to Utah Code Ann. Section 59-12-103 and 59-12-
104.

A.  Charges for painting, polishing, washing, cleaning, and
waxing tangible personal property are subject to tax, and no
deduction is allowed for the service involved.

B.  Sales of paint, wax, or other material which becomes a
part of the customer’s tangible personal property, to persons
engaged in the business of painting and polishing of tangible
personal property are exempt as sales for resale.  However, the
vendor of these items must be given a resale certificate as
provided for in Rule R865-19S-23.

C.  Sales of soap, washing mitts, polishing cloths, spray
equipment, sand paper, and similar items to painters, polishers,
car washes, etc., are sales to the final consumer and are subject
to tax.

R865-19S-78.  Charges for Labor to Repair, Renovate, and
Install Tangible Personal Property Pursuant to Utah Code
Ann. Section 59-12-103.

A.  Charges for installation labor.
1.  Amounts paid or charged for labor for installing

tangible personal property in connection with other tangible
personal property are subject to tax.

2.  Separately stated charges for labor to install personal
property to real property are not subject to tax, regardless of
whether the personal property becomes part of the real property.
On-site assembly that does not involve affixing the tangible
personal property to real property is not installation within the
meaning of this rule.

B.  Charges for labor to repair, renovate, wash, or clean.
1. Charges for labor to repair, renovate, wash, or clean

tangible personal property are subject to sales tax.  Parts or
materials used to repair, renovate, wash, or clean tangible
personal property that are exempt from sales tax pursuant to
Section 59-12-104 must be separately stated on the invoice or
the entire charge for labor and parts is taxable.

a) Labor for cleaning and blocking hats is taxable under the
provisions of the act imposing a tax on dry cleaning services.

b)  Motor vehicles, trailers, contractors’ equipment, drilling
equipment, commercial equipment, railroad cars and engines,
radio and television sets, watches, jewelry, clothing and
accessories, shoes, tires and tubes, office equipment, furniture,
bicycles, sporting equipment, boats and household appliances
not permanently attached to a house or building are examples of
tangible personal property upon which the sales or use tax
applies when repaired, washed, cleaned, renovated, or installed
in connection with other tangible personal property.

c) Labor charges for cleaning and washing tangible
personal property held in resale inventory are not taxable.  An
example is the cleaning, washing, or detailing of a new or used
car in a dealer’s inventory.

2.  Charges for labor to service, repair or renovate real
property, improvements, or items of personal property that are

attached to real property so as to be considered real property are
not subject to sales tax.  The determination of whether parts,
materials or other items are sold or used in the service, repair,
or renovation of real property shall be made in accordance with
R865-19S-58.  Exempt labor charges must be separately stated
on the invoice or the entire charge for labor and parts is taxable.

a)  For purposes of B., fixtures, trade fixtures, equipment,
or machinery permanently attached to real property shall be
treated as real property while so attached, but shall revert to
personal property when severed from the real property.

b)  Mere physical attachment is not enough to indicate
permanent attachment.  Portable or movable items that are
attached merely for convenience, stability or for an obvious
temporary purpose are considered personal property, even when
attached to real property.

c)  An item is considered permanently attached if:
(i)  attachment is essential to the operation or use of the

item and the manner of attachment suggests that the item will
remain affixed in the same place over the useful life of the item;
or

(ii)  removal would cause substantial damage to the item
itself or require substantial alteration or repair of the structure
to which it is affixed.

d)  If an item is attached to real property so that it is treated
as real property for purposes of this rule, its accessories are also
treated as real property if the accessories are essential to the
operation of the item and installed solely to serve the operation
of the item.

e)  An item or part of an item may be temporarily detached
from real property for on-site repairs without losing its real
property status, but an item that is detached from the premises
and removed from the site temporarily or permanently reverts to
personal property.

C.  Charges made for lubrication of motor vehicles are
taxable as sales of tangible personal property.

D.  Sales of extended warranty agreements.
1.  Sales of extended warranty agreements or service plans

are taxable, and tax must be collected at the time of the sale of
the agreement.  The payment is considered to be for future
repair, which would be taxable.  If the extended warranty
agreement covers parts as well as labor, any parts that are
exempt from sales tax pursuant to Section 59-12-104 must be
separately stated on the invoice or the entire charge under the
extended warranty agreement is taxable.  Repairs made under an
extended warranty plan are exempt from tax, even if the plan
was sold in another state.

a)  Repair parts provided and services rendered under the
warranty agreements or service plans are not taxable because the
tax is considered prepaid as a result of taxing the sale of the
warranty or service plan when it was sold.

b)  If the customer is required to pay for any parts or labor
at the time of warranty service, sales tax must be collected on
the amount charged to the customer.  Sales tax must also be
collected on any deductibles charged to customers for their
share of the repair work done under the warranty agreement.
Parts or materials that are exempt from sales tax pursuant to
Section 59-12-104 must be separately stated on the invoice or
the entire charge for labor and parts is taxable.

2.  Extended warranties on items of tangible personal
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property that are converted to real property are not taxable.
However, the taxable nature of parts and other items of tangible
personal property provided in conjunction with labor under an
extended warranty service shall be determined in accordance
with R865-19S-58.

R865-19S-79.  Tourist Home, Hotel, Motel, or Trailer Court
Accommodations and Services Defined Pursuant to Utah
Code Ann. Sections 59-12-103, 59-12-301, 59-12-352, and 59-
12-353.

A.  The following definitions shall be used for purposes of
administering the sales tax on accommodations and transient
room taxes provided for in Sections 59-12-103, 59-12-301, 59-
12-352, and 59-12-353.

1.  "Tourist home," "hotel," or "motel" means any place
having rooms, apartments, or units to rent by the day, week, or
month.

2.  "Trailer court" means any place having trailers or space
to park a trailer for rent by the day, week, or month.

3.  "Trailer" means house trailer, travel trailer, and tent
trailer.

4.  "Accommodations and services charges" means any
charge made for the room, apartment, unit, trailer, or space to
park a trailer, and includes charges made for local telephone,
electricity, propane gas, or similar services.

R865-19S-80.  Printers, Typesetters, Typographers,
Engravers, and Related Graphic Arts Industries Pursuant to
Utah Code Ann. Section 59-12-103.

A.  "Printer" means anyone reproducing multiple copies of
images, regardless of the process employed or by what name
they may be designated - such as letterpress, offset, lithography,
gravure, engraving, duplicating, silk screen, bindery, lettership,
etc.

B.  Charges for printing, lithography, silk-screen printing,
imprinting, multilithing, multigraphing, mimeographing,
duplicating, photostating, steel-die engraving, photoengraving,
embossing, and similar operations are taxable even though the
paper may be furnished by the consumer.

C.  Services in connection with the sale of printed matter,
such as cutting, folding, binding, addressing, and mailing are
taxable. Envelopes used in connection therewith are taxable, but
actual postage charges are exempt.

D.  Printers may purchase tax free for resale any materials,
such as paper and ink that become a component part of the
finished goods they resell.  Printers are consumers and must pay
tax on all materials and equipment purchased for their own use
if they retain title to the tangible personal property.

E.  Printers may purchase tax free reusable pre-press
materials, such as composition, electrotypes, stereotypes, mats,
photoengravings, electronic engravings, rubber plates, plastic
plates, silk screens, steel dies, brass dies, cutting dies,
lithographic plates, artwork, transparencies, negatives, positives,
punched tape, magnetic electronic tape, duplicating masters,
stencils, reproduction proofs used in the preparation of printed
matter for resale provided title to said tangible personal property
passes to the customer.

1.  The tax applies to the printer’s charge to the customer
for such material in addition to charges for printed matter in

connection with which they are sold.
2.  The printer’s invoice must contain a statement on its

face, that states that reusable pre-press materials associated with
that transaction are included with the purchase.  A description
and the quantity of the actual items used in the order is not
necessary.  The statement must not restrict the customer from
taking physical possession of those items if so desired.

3.  If the printer’s customer is purchasing printed material
for resale, sales tax is still applicable to the selling price of these
materials which are not to be resold, and in this case, the
charges must be separately priced so that tax will be properly
charged.

4.  If printing work is shipped outside of the state of Utah
and interstate sale exemption applies, the charges for plates,
dies, negatives, and similar items are exempt only if these items
are physically shipped out-of-state with the printed material.  If
these items are retained in Utah by the printer for any reason,
the interstate commerce exemption does not apply.  Charges for
these items must be separately priced, and tax collected on these
charges.

F.  Engravers, photoengravers, typesetters, typographers,
artists, and other vendors furnishing materials to printers are
required to charge tax unless the printer furnishes them a resale
exemption certificate.

1.  If a printer purchases materials tax free under a resale-
exemption certificate, any such materials used or consumed by
him and not resold must be reported by the printer on a tax
return as "goods consumed" and the tax paid thereon.

G.  Charges for typography or type composition are not
subject to tax, provided that title to the materials does not pass
from the typesetter to the customer.

1.  The retention of title by the typographer or typesetter
may be established by issuance of credit slips to show the return
of type metal.

2.  Typographers and typesetters are consumers of all
materials to which they retain title, including type, metal forms,
machinery galleys, and similar properties.

3.  They are also consumers of ink, film, chemicals,
proofing paper, and other supplies which they use in the
rendition of their services and must pay the tax on the purchase
price of such items.

H.  Galley proofs furnished at no extra charge are not
taxable. Reprints or proofs in quantity are printed matter, and
any charges made are taxable.

R865-19S-81.  Sale of Art Pursuant to Utah Code Ann.
Section 59-12-103.

A.  Art dealers and artists selling paintings, drawings,
etchings, statues, figurines, etc., to final consumers must collect
tax, whether an object is sold from an inventory or is created
upon special order. The value or worth of the services to
produce the art object are an integral part of the value of the
tangible personal property upon completion and no deduction
for such services may be made in determining the amount which
is subject to tax.

B.  Paints, canvases, frames, sculpture ingredients, and
items becoming part of the finished product may be purchased
tax-free if used in a painting or other work of art for resale.

1.  Brushes, easels, tools, and similar items are consumed
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by the artist, and tax must be paid on the purchase of these
items.

R865-19S-82.  Demonstration, Display, and Trial Pursuant
to Utah Code Ann. Section 59-12-104.

A.  Tangible personal property purchased by a wholesaler
or a retailer and held for display, demonstration or trial in the
regular course of business is not subject to tax.

Examples of this are a desk bought by an office supply firm
and placed in a window display, or an automobile purchased by
an auto dealer and assigned to a salesman as a demonstrator.
Sales tax applies to any rental charges made to the salesman for
use of a demonstrator.

B.  Sales tax applies to these charges even though all or
part of the charge may be waived if such waiver is dependent
upon the salesman performing certain services or reaching a
certain sales quota or some similar contingency.

C.  Sales tax applies to items purchased primarily for
company or personal use and only casually used for
demonstration purposes.

1.  For example, wreckers or service trucks used by a parts
department, are subject to tax even though they are
demonstrated occasionally.  Also, automobiles assigned to
nonsales personnel such as a service manager, an office
manager, an accountant, an officer’s spouse, or a lawyer are
subject to tax.

a.  For motor vehicle dealers using certain vehicles
withdrawn from inventory for periods not exceeding one year,
the tax liability is deemed satisfied if the dealer remits sales or
use tax on each such vehicle based on its lease value while so
used.

(1)  Only motor vehicles provided or assigned to company
personnel or to exempt entities qualify for this treatment.  For
vehicles donated to religious, charitable, or government
institutions, see Rule R865-19S-68.

(2)  The monthly lease value is the manufacturer’s invoice
price to the dealer, divided by 60.

(3)  Records must be maintained to show when each
vehicle is placed in use, to whom assigned or provided, lease
value computation, tax remitted, when removed from service
and when returned to inventory for resale.

(4)  Vehicles used for periods exceeding one year are
subject to tax on the dealer’s acquisition cost.

2.  An exception is an item held for resale in the regular
course of business and used for demonstration a substantial
amount of time.  Records must be maintained to show the
manner of demonstration involved if exemption is claimed.

D.  Normally, vehicles will not be allowed as
demonstrators if they are used beyond the new model year by a
new-car dealer or if used for more than six months by a used-car
dealer.

1.  Tax will apply if these conditions are not met, unless it
is shown that these guidelines are not applicable in a given
instance.  In this case consideration will be given to the
circumstances surrounding the need for a demonstrator for a
longer period of time.

R865-19S-83.  Pollution Control Facilities Pursuant to Utah
Code Ann. Section 59-12-104.

A.  Since certification of a pollution control facility may
not occur until a firm contract has been entered into or
construction has begun, tax should be paid on all purchases of
tangible personal property or taxable services that become part
of a pollution control facility until the facility is certified, and
invoices and records should be retained to show the amount of
tax paid. Upon verification of the amount of tax paid for
pollution control facilities and verification that a certificate has
been obtained, the Tax Commission will refund the taxes paid
on these purchases.

1.  Claims for refund of tax paid prior to certification must
be filed within 180 days after certification of a facility. Refund
claims filed within this time period will have interest added at
the rate prescribed in Section 59-1-402 from the date of the
overpayment.

2.  If claims for refund are not filed within 180 days after
certification of a facility, it is assumed the delay was for
investment purposes, and interest shall be added at the rate
prescribed in Section 59-1-402 however, interest will not begin
to accrue until 30 days after receipt of the refund request.

B.  After the facility is certified, qualifying purchases
should be made without paying tax by providing an exemption
certificate to the vendor.

1.  If sales tax is paid on qualifying purchases for certified
pollution control facilities, it will be deemed that the
overpayment was made for the purpose of investment.
Accordingly, interest, at the rate prescribed in Section 59-1-402,
will not begin to accrue until 30 days after receipt of the refund
request.

C.  In the event part of the pollution control facility is
constructed under a real property contract by someone other
than the owner, the owner should obtain a statement from the
contractor certifying the amount of Utah sales and use tax paid
by the contractor and the location of the vendors to whom tax
was paid, and the owner will then be entitled to a refund of the
tax paid and included in the contract.

D.  The owner shall apply to the Tax Commission for a
refund using forms furnished by the Tax Commission.  The
claim for refund must contain sufficient information to support
the amount claimed for credit and show that the tax has in fact
been paid.

E.  The owner shall retain records to support the claim that
the project is qualified for the exemption.

R865-19S-85.  Sales and Use Tax Exemptions for New or
Expanding Operations and Normal Operating Replacements
Pursuant to Utah Code Ann. Section 59-12-104.

A.  Definitions:
1.  "De minimis" means that an item’s use in nonqualifying

activities is inconsequential in relation to the items’s use for
qualifying activities.

2.  "Establishment" means an economic unit of operations,
that is generally at a single physical location in Utah, where
qualifying manufacturing processes are performed.  If a business
operates in more than one location (e.g., branch or satellite
offices), each physical location is considered separately from
any other locations operated by the same business.

3.  "Machinery and equipment" means:
a)  electronic or mechanical devices incorporated into a
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manufacturing process from the initial stage where actual
processing begins, through the completion of the finished end
product, and including final processing, finishing, or packaging
of articles sold as tangible personal property.  This definition
includes automated material handling and storage devices when
those devices are part of the integrated continuous production
cycle; and

b)  any peripheral device that is essential to a continuous
manufacturing process.  Qualifying peripheral devices include
bits, jigs, molds, or devices that control the operation of
machinery and equipment, but do not include gas, water, or
electricity systems that constitute real property improvements as
provided in B.

4.  "Manufacturer" means a person who functions within a
manufacturing facility.

5.a)  "New or expanding operations" means:
(i)  the creation of a new manufacturing operation in this

state; or
(ii)  the expansion of an existing Utah manufacturing

operation if the expanded operation increases production
capacity or is substantially different in nature, character, or
purpose from that manufacturer’s existing Utah manufacturing
operation.

b)  The definition of new or expanding operations is
subject to limitations on normal operating replacements.

c)  A manufacturer who closes operations at one location
in this state and reopens the same operation at a new location
does not qualify for the new or expanding operations sales and
use tax exemption without demonstrating that the move meets
the conditions set forth in A.5.a).  Acquisitions of machinery
and equipment for the new location may qualify for the normal
operating replacements sales and use tax exemption if they meet
the definition of normal operating replacements in A.6.

6.  "Normal operating replacements" includes:
a)  new machinery and equipment or parts, whether

purchased or leased, that have the same or similar purpose as
machinery or equipment retired from service due to wear,
damage, destruction, or any other cause within 12 months before
or after the purchase date, even if they improve efficiency or
increase capacity.

b) if existing machinery and equipment or parts are kept for
backup or infrequent use, any new, similar machinery and
equipment or parts purchased and used for the same or similar
function.

B.  The sales and use tax exemptions for new or expanding
operations and normal operating replacements apply only to
purchases or leases of tangible personal property used in the
actual manufacturing process. The exemptions do not apply to
purchases of real property or items of tangible personal property
that become part of the real property in which the manufacturing
operation is conducted. If a separate gas, water, or electrical
supply line is installed solely for the operation of the
manufacturing equipment, the gas, water, or electrical supply
line is an accessory to the manufacturing equipment rather than
a part of the real property.

C.  Machinery and equipment or normal operating
replacements used for an activity that is not part of the
manufacturing process are not exempt unless the use in the
nonqualifying activity is de minimis.  Examples of

nonqualifying activities include:
1.  research and development;
2.  refrigerated or other storage of raw materials,

component parts, or finished product; or
3.  shipment of the finished product.
D.  Where manufacturing activities and nonmanufacturing

activities are performed at a single physical location, machinery
and equipment or normal operating replacements purchased for
use in the manufacturing operation are eligible for the sales and
use tax exemption for new or expanding operations or for
normal operating replacements if the manufacturing operation
constitutes a separate and distinct manufacturing establishment.

1.  Each activity is treated as a separate and distinct
establishment if:

a)  no single SIC code includes those activities combined;
or

b)  each activity comprises a separate legal entity.
2.  Machinery and equipment or normal operating

replacements used in both manufacturing activities and
nonmanufacturing activities qualify for the exemption for new
or expanding operations or for normal operating replacements
only if the use in nonmanufacturing activities is de minimis.

E.  Purchases of qualifying machinery and equipment or
normal operating replacements are treated as purchases of
tangible personal property under R865-19S-58, even if the item
is affixed to real property upon installation.  Charges for labor
to repair, renovate, or install tangible personal property shall be
taxable or tax exempt as provided in R865-19S-78.

F.  The manufacturer shall retain records to support the
claim that the machinery and equipment or normal operating
replacements are qualified for exemption from sales and use tax
under the provisions of this rule and Section 59-12-104.

G.  Vendors are required to obtain a tax exemption
certificate upon which the purchaser certifies that the use of the
machinery and equipment or normal operating replacements
qualifies for exemption under Title 59, Chapter 12.  Vendors
must obtain a separate tax exemption certificate, or a purchase
order that incorporates the appropriate language, including
authorized signature, date and title, of the tax exemption
certificate, from the purchaser for each purchase of exempt
machinery and equipment, at the time of purchase.

H.  If a purchase consists of items that are exempt from
sales and use tax under this rule and Section 59-12-104, and
items that are subject to tax, the tax exempt items must be
separately stated on the invoice or the entire purchase will be
subject to tax.

R865-19S-86.  Monthly Payment of Sales Taxes Pursuant to
Utah Code Ann. Section 59-12-108.

A.  Definitions:
1.  "Cash equivalent" means either:
a)  cash;
b)  wire transfer; or
c) cashier’s check drawn on the bank in which the Tax

Commission deposits sales tax receipts.
2.  "Fiscal year" means the year commencing on July 1 and

ending the following June 30.
3.  "Mandatory filer" means a vendor who meets the

threshold requirements for monthly filing and remittance of
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sales taxes or for electronic funds transfer (EFT) remittance of
sales taxes.

4. For purposes of the monthly filing and the electronic
remittance of sales taxes, the term "tax liability for the previous
year" means the tax liability for the previous calendar year.

B.  The determination that a vendor is a mandatory filer
shall be made by the Tax Commission at the end of each
calendar year and shall be effective for the fiscal year.

C.  A vendor who meets the qualifications for a mandatory
filer but does not receive notification from the Tax Commission
to that effect, is not excused from the requirements of monthly
filing and remittance or EFT remittance.

D.  Mandatory filers shall also file and remit any waste tire
fees and transient room, resort communities, and tourism,
recreation, cultural, and convention facilities taxes to the
commission on a monthly basis or by EFT, respectively.

E.  Vendors who are not mandatory filers may elect to file
and remit their sales taxes to the commission on a monthly basis,
or remit sales taxes by EFT, or both.

1.  The election to file and remit sales taxes on a monthly
basis or to remit sales taxes by EFT is effective for the
immediate fiscal year and every fiscal year thereafter unless the
Tax Commission receives written notification prior to the
commencement of a fiscal year that the vendor no longer elects
to file and remit sales taxes on a monthly basis, or to remit sales
taxes by EFT, respectively.

2.  Vendors who elect to file and remit sales taxes on a
monthly basis, or to remit sales taxes by EFT, are subject to the
same requirements and penalties as mandatory filers.

3.  Vendors who elect to file and remit sales taxes on a
monthly basis are entitled to reimbursement for the cost of
collecting and remitting sales taxes on a monthly basis.

F.  Vendors who are mandatory filers may request deletion
of their mandatory filer designation if they do not expect to
accumulate a $50,000 sales tax liability for the current calendar
year.

1.  The request must be accompanied by documentation
clearly evidencing that the business that led to the $50,000 tax
liability for the previous year will not recur.

2.  The request must be made prior to the commencement
of a fiscal year.

3.  If a vendor’s request is approved and the vendor does
accumulate a $50,000 sales tax liability, a similar request by that
vendor the following year shall be denied.

G.  No reimbursement is allowed for the monthly filing and
remittance of waste tire fees or transient room, resort
communities, and tourism, recreation, cultural, and convention
facilities taxes.

H.  Only vendors who file monthly and remit on a timely
basis and in the required manner, are entitled to reimbursement
for the cost of collecting and remitting sales taxes.

I.  Vendors who are required to remit sales tax by EFT
may, following approval by the Tax Commission, remit a cash
equivalent in lieu of the EFT.

1.  Approval for remittance by cash equivalent shall be
limited to those vendors who are able to establish that
remittance by EFT would cause a hardship to their organization.

2.  Requests for approval shall be directed to the Deputy
Executive Director of the Tax Commission.

3.  Vendors who receive approval to remit their sales taxes
by cash equivalent shall ensure that the cash equivalent is
received at the Tax Commission’s main office no later than three
working days prior to the due date of the sales tax.

J.  Vendors who are required to remit sales taxes by EFT,
but remit these taxes by some means other than EFT or a Tax
Commission approved cash equivalent, are not entitled to
reimbursement for the cost of collecting and remitting sales
taxes and are subject to penalties.

K.  Prior to remittance of sales taxes by EFT, a vendor
shall complete an EFT agreement with the Tax Commission.
The EFT Agreement shall indicate that all EFT payments shall
be made in one of the following manners.

1.  Except as provided in K.2., vendors shall remit their
EFT payment by an ACH-debit transaction through the National
Automated Clearing House Association (NACHA) system CCD
application.

2.  If an organization’s bylaws prohibit third party access to
its bank account or extenuating circumstances exist, a vendor
may remit its EFT payment by an ACH-credit with tax payment
addendum transaction through the NACHA system CCD Plus
application.

L.  In unusual circumstances, a particular EFT payment
may be accomplished in a manner other than that specified in K.
Use of any manner of remittance other than that specified in K.
must be approved by the Tax Commission prior to its use.

R865-19S-87.  Government-Owned Tooling and Equipment
Exemption Pursuant to Utah Code Ann. Section 59-12-104.

A.  As used in Utah Code Ann. Section 59-12-104(6), and
for the purpose of this rule:

1.  "Tooling" means jigs, dies, fixtures, molds, patterns,
taps, gauges, test equipment, other equipment, and other similar
manufacturing aids generally available as stock items.

2.  "Special Tooling" means jigs, dies, fixtures, molds,
patterns, taps, gauges, other equipment and manufacturing aids,
and all components of these items that are of such a specialized
nature that without substantial modification or alteration their
use is limited to the development or production of particular
supplies or parts thereof or performing particular services.

3.  "Support equipment" means implements or devices that
are required to inspect, test, service, adjust, calibrate, appraise,
transport, safeguard, record, gauge, measure, repair, overhaul,
assemble, disassemble, handle, store, actuate or otherwise
maintain the intended functional operation status of an
aerospace electronic system.

4.  "Special test equipment" means either single or
multipurpose integrated test units engineered, designed,
fabricated, or modified to accomplish special purpose testing in
performing a contract.  These testing units may be electrical,
electronic, hydraulic, pneumatic, or mechanical.  Or they may
be items or assemblies of equipment that are mechanically,
electrically, or electronically interconnected so as to become a
new functional entity, causing the individual item or items to
become interdependent and essential in performing special
purpose testing in the development or production of peculiar
supplies or services.

B.  The effective date of this rule is July 1, 1986.
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R865-19S-90.  Telephone Service Defined Pursuant to Utah
Code Ann. Section 59-12-103.

A.  Definitions.
1.  "Interstate" means a transmission that originates in this

state but terminates in another state, or a transmission that
originates in another state but terminates in this state.

2.  "Intrastate" means a transmission that originates and
terminates in this state, even if the route of the transmission
signal itself leaves and reenters the state.  Prepaid telephone
services or service contracts are presumed to be used for
intrastate telephone services unless the service contract is sold
exclusively for use in interstate communications.

3.  "Private communication services" means a telephone
service that entitles subscribers or users to use of a
communication line or channel or group of lines or channels.

4.  "Telephone corporation" means any corporation
owning, controlling, operating or managing any telephone
service for the shared use with or resale to any person on a
regular basis whether or not regulated by the Public Service
Commission.

5.  "Telephone service" means the transmission for hire of
signs, signals, writings, images, sounds, messages, data, or other
information of any nature by wire, cable, radio waves,
microwaves, light waves, satellite, fiber optics, or any other
method now in existence or that may be devised, and includes:

a)  cellular telephone service and cellular telephone service
contracts;

b)  private communications services;
c)  automated digital telephone answering services; and
d)  pager services.
B.  Taxable telephone service charges include:
1.  subscriber access fees;
2.  charges for optional telephone features, such as call

waiting, caller i.d., and call forwarding; and
3.  nonrecurring charges that are ordinarily charged to

subscribers only once or only under exceptional circumstances,
including charges to:

a)  establish, change, or disconnect telephone service or
optional features; and

b)  install or repair telephone equipment that retains its
character as tangible personal property under R865-19S-58 and
R865-19S-78.

C.  Nontaxable charges include:
1.  refundable subscriber deposits, interest, and late

payment penalties;
2.  charges for interstate long distance or toll calls;
3.  telephone answering services received or relayed by a

human operator;
4.  charges to install or repair subscriber equipment that is

regarded as real property under R865-19S-58 and R865-19S-78;
5.  charges levied on subscribers to fund or subsidize

special telephone services, including 911 service, special
communications services for the deaf, and special telephone
service for low income subscribers;

6.  subscriber charges for cable or satellite television
transmissions; and

7.  contributions in aid of construction, land development
fees, payments in lieu of land development fees, and special
plant construction and relocation charges.

R865-19S-91.  Sales of Tangible Personal Property to
Government Project Managers and Supply Contractors
Pursuant to Utah Code Ann. Sections 59-12-102, 59-12-103,
and 59-12-104.

A.  Sales of tangible personal property or services as
defined in Sections 59-12-102 and 59-12-103 to federal, state,
or municipal government facilities managers or supply
contractors, who are not employees or agents of that government
entity, are subject to sales or use tax if the manager or contractor
uses or consumes the property.  Tax is due even though a
contract vests title in the government.

B.  A person qualifies as an agent for purchasing on behalf
of a government entity if the person and the government entity
enter into a contract that includes the following conditions:

1.  The person is officially designated as the government
entity’s purchasing agent by resolution of the government entity;

2.  The person identifies himself as a purchasing agent for
the government entity;

3.  The purchase is made on purchase orders that indicate
the purchase is made by or on behalf of the government entity
and the government entity is responsible for the purchase price;

4.  The transaction is approved by the government entity;
and

5.  Title passes directly to the government entity upon
purchase.

C.  If the government entity makes a direct payment to the
vendor for the tangible personal property or services, the sale is
made to the government entity and not to the facilities manager
or the supply contractor.  In that case, the sale is not subject to
sales tax.

D.  Certain purchases made by aerospace or electronic
industry contractors dealing with the United States are exempted
by Section 59-12-104(17) and further covered by R865-19S-87.
Therefore, these industry purchases are not covered by this rule.

R865-19S-92.  Computer Software and Other Related
Transactions Pursuant to Utah Code Ann. Section 59-12-103.

A.  Definitions:
1.  "Canned computer software" or "prewritten computer

software" means a program or set of programs that can be
purchased and used without modification and has not been
prepared at the special request of the purchaser to meet their
particular needs.

2.  "Custom computer software" means a program or set of
programs designed and written specifically for a particular user.
The program must be customer ordered and can incorporate
preexisting routines, utilities or similar program components.
The addition of a customer name or account titles or codes will
not constitute a custom program.

3.  "Computer-generated output" means the microfiche,
microfilm, paper, discs, tapes, molds, or other tangible personal
property generated by a computer.

4.  "License agreement" means the same as a lease or rental
of computer software.

5.  "Tangible personal property" includes canned computer
software.

B.  The sale, rental or lease of canned or prewritten
computer software constitutes a sale of tangible personal
property and is subject to the sales or use tax regardless of the
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form in which the software is purchased or transferred.
Payments under a license agreement are taxable as a lease or
rental of the software package.  Charges for software
maintenance, consultation in connection with a sale or lease,
enhancements, or upgrading of canned or prewritten software
are taxable.

C.  The sale, rental or lease of custom computer software
constitutes a sale of personal services and is exempt from the
sales or use tax, regardless of the form in which the software is
purchased or transferred.  Charges for services such as software
maintenance, consultation in connection with a sale or lease,
enhancements, or upgrading of custom software are not taxable.

D.  Charges for services to modify or adapt canned
computer software or prewritten computer software to a
purchaser’s needs or equipment are not taxable if the charges are
separately stated and identified.

E.  The sale of computer generated output is subject to the
sales or use tax if the primary object of the sale is the output and
not the services rendered in producing the output.

F.  This rule cites the most common types of transactions
involving computer software and it should not be construed to
be all inclusive but merely illustrative in nature.

R865-19S-93.  Waste Tire Recycling Fee Pursuant to Utah
Code Ann. Sections 26-32a-101 through 26-32a-113.

A.  The waste tire recycling fee shall be paid by the retailer
to the State Tax Commission at the same time and in the same
manner as sales and use tax returns are filed.  The sales tax
account number will also be the recycling fee account number.
A separate return form will be provided.

1.  The tire recycling fee will be imposed at the same time
the sales tax is imposed.  For example, if tires are purchased for
resale either as part of a vehicle sale or to be sold separately by
a vehicle dealer, the recycling fee and the sales tax would be
collected by the dealer at the time the vehicle is sold.  If sales
tax is paid to a tire retailer by a vehicle dealer when tires are
purchased, the recycling fee will also be paid by the vehicle
dealer to the tire retailer.

2.  Where tires are sold to entities exempt from sales tax,
the exempt entity must still pay the recycling fee.

B.  The recycling fee is not considered part of the sales
price of the tire and is not subject to sales or use tax.

C.  Wholesalers purchasing tires for resale are not subject
to the fee.

D.  Tires sold and delivered out of state are not subject to
the fee.

E.  Tires purchased from out of state vendors are subject to
the fee.  The fee must be reported and paid directly to the Tax
Commission in conjunction with the use tax.

R865-19S-94.  Tips, Gratuities and Cover Charges Pursuant
to Utah Code Ann. Section 59-12-103.

A.  Restaurants, cafes, clubs, private clubs, and similar
businesses must collect sales tax on tips or gratuities included
on a patron’s bill and which are required to be paid, unless the
total amount of the gratuity or tip is passed on to the waiter or
waitress who served the customer.  Tax on the required gratuity
is due from private clubs, even though the club is not open to
the public.  Voluntary tips left on the table or added to a credit

card charge slip are not subject to sales tax.
B.  Cover charges to enter a restaurant, tavern, club or

similar facility are taxable as an admission to a place of
recreation, amusement or entertainment.

R865-19S-96.  Transient Room Tax Collection Pursuant to
Utah Code Ann. Sections 59-12-103 and 59-12-301.

A.  Utah Code Ann. Section 59-12-301 authorizes any
board of county commissioners to impose a transient room tax.
The transient room tax shall be charged in addition to sales tax
authorized in 59-12-103(i).

B.  The transient room tax shall be charged on the rental
price of any motor court, motel, hotel, inn, tourist home,
campground, mobile home park, recreational vehicle park or
similar business where the rental period is less than 30
consecutive days.

C.  The transient room tax is not subject to sales tax.

R865-19S-98.  Sales to Nonresidents of Vehicles, Off-
highway Vehicles, and Boats Required to be Registered, and
Sales to Nonresidents of Boat Trailers and Outboard Motors
Pursuant to Utah Code Ann. Section 59-12-104.

A.  Definitions.
1.  "Person" means any individual, firm, partnership, joint

venture, association, corporation, estate, trust, business trust,
receiver, syndicate, or any group or combination, acting as a
unit.

2.  "Use" means mooring, slipping, and dry storage as well
as the actual operation of vehicles.

3.  "Vehicle" means a motor vehicle, trailer, semitrailer,
off-highway vehicle, boat, boat trailer, or outboard motor.

B.  In order to qualify as a nonresident for the purpose of
exempting vehicles from sales tax under Subsections 59-12-
104(9) and 59-12-104(32), a person may not:

1.  be a resident of this state.  The fact that a person leaves
the state temporarily is not sufficient to terminate residency;

2.  be engaged in intrastate business and operate the
purchased vehicle as part of the business within this state;

3.  maintain a vehicle with this state designated as the
home state;

4.  except in the case of a tourist temporarily within this
state, own, lease, or rent a residence or a place of business
within this state, or occupy or permit to be occupied a Utah
residence or place of business;

5.  except in the case of an employee who can clearly
demonstrate that the use of the vehicle in this state is to
commute to work from another state, be engaged in a trade,
profession, or occupation or accept gainful employment in this
state;

6.  allow the purchased vehicle to be kept or used by a
resident of this state; or

7.  declare residency in Utah to obtain privileges not
ordinarily extended to nonresidents, such as attending school or
placing children in school without paying nonresident tuition or
fees, or maintaining a Utah driver’s license.

C.  A nonresident owner of a vehicle described in Section
59-12-104(9) may continue to qualify for the exemption
provided by that section if use of the vehicle in this state is
infrequent, occasional, and nonbusiness in nature.
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D.  A nonresident owner of a vehicle described in
Subsection 59-12-104(32) may continue to qualify for the
exemption provided by that section if use of the vehicle in this
state does not exceed 14 days in any calendar year and is
nonbusiness in nature.

E.  Vehicles are deemed not used in this state beyond the
necessity of transporting them to the borders of this state if
purchased by:

1.  a nonresident student who will be permanently leaving
the state within 30 days of the date of purchase; or

2.  a nonresident member of the military stationed in Utah,
but with orders to leave the state permanently within 30 days of
the date of purchase.

F.  Purchasers claiming this exemption must complete a
nonresident affidavit.  False, misleading, or incomplete
responses shall invalidate the affidavit and subject the purchaser
to tax, penalties, and interest.

G.  A dealer of vehicles who accepts an incomplete
affidavit, may be held liable for the appropriate tax, interest, and
penalties.

H.  A dealer of vehicles who accepts an affidavit with
information that they know or should have known is false,
misleading or inappropriate may be held liable for the
appropriate tax, interest, and penalties.

R865-19S-99.  Sales and Use Taxes on Vehicles Purchased in
Another State Pursuant to Utah Code Ann. Sections 59-12-
103 and 59-12-104(26), (28).

A.  No sales or use tax is due on vehicles purchased in
another state by a resident of that state and transferred into this
state if all sales or use taxes required by the prior state for the
purchase of the vehicle have been paid.  A valid, nontemporary
registration card shall serve as evidence of such payment.

R865-19S-100.  Procedures for Exemption from and Refund
of Sales and Use Taxes Paid by Religious and Charitable
Institutions Pursuant to Utah Code Ann. Section 59-12-
104.1.

A.  For purposes of Section 59-12-104.1(2)(b)(iii),
"contract" does not include a purchase order.

B.  Religious and charitable institutions may apply to the
Tax Commission for a refund of Utah sales and use taxes paid
no more often than on a monthly basis.  Refund applications
should be returned to the Tax Commission by the tenth day of
the month for a timely refund.

C.  Applications for refund of sales and use taxes shall be
made on forms provided by the Tax Commission.

D.  Religious and charitable institutions shall substantiate
requests for refunds of sales and use taxes paid by retaining a
copy of a receipt or invoice indicating the amount of sales or use
taxes paid for each purchase for which a refund of taxes paid is
claimed.

E.  All supporting receipts required by D. must be provided
to the Tax Commission upon request.

F.  Original records supporting the refund claim must be
maintained for three years following the date of refund.

G.  Failure to pay any penalties and interest assessed by the
Tax Commission may subject the institution to a deduction from
future refunds of amounts owed, or revocation of the

institution’s exempt status as a religious or charitable institution,
or both.

R865-19S-101.  Application of Sales Tax to Fees Assessed in
Conjunction with the Retail Sale of a Motor Vehicle
Pursuant to Utah Code Ann. Section 59-12-103.

A.  Document preparation fees assessed in conjunction
with the retail sale of a motor vehicle are not subject to the sales
tax if they satisfy both of the following conditions:

1.  Fees must be separately identified and segregated.
2.  Fees may not be included in the total sale price upon

which sales tax is calculated and collected.
B.  State-mandated fees and taxes assessed in conjunction

with the retail sale of a motor vehicle are not subject to the sales
tax and must be separately identified and segregated on the
invoice as required by Tax Commission rule R877-23V-14.

R865-19S-102.  Calculation of Qualifying Exempt Electricity
Sales to Ski Resorts Pursuant to Utah Code Ann. Section 59-
12-104.

A.  When the sale of exempt electricity to a ski resort is not
separately metered and accounted for in utility billings, the ski
resort shall identify a methodology for the calculation of exempt
electricity purchases, and shall submit that methodology to
Internal Customer Support, Customer Service Division, of the
Tax Commission for approval prior to its use.

B.  When exempt electricity is not separately metered and
accounted for in utility billings, a ski resort shall pay sales tax
on all electricity at the time of purchase. The ski resort may then
take a credit on its sales tax return for taxes paid on electricity
that is determined to be exempt under this rule.

C.  The provisions of this rule shall be retrospective to July
1, 1996.

R865-19S-103. Municipal Energy Sales and Use Tax
Pursuant to Utah Code Ann. Sections 10-1-303, 10-1-306,
and 10-1-307.

A.  Definitions.
1.  "Gas" means natural gas in which those hydrocarbons,

other than oil and natural gas liquids separated from natural gas,
that occur naturally in the gaseous phase in the reservoir are
produced and removed at the wellhead in gaseous form.

2.  "Supplying taxable energy" means the selling of taxable
energy to the user of the taxable energy.

B.  Except as provided in C., the delivered value of taxable
energy for purposes of Title 10, Chapter 1, Part 3, shall be the
arm’s length sales price for that taxable energy.

C.  If the arm’s length sales price does not include all
components of delivered value, any component of the delivered
value that is not included in the sales price shall be determined
with reference to the most applicable tariffed price of the gas
corporation or electrical corporation in closest proximity to the
taxpayer.

D.  The point of sale or use of the taxable energy shall
normally be the location of the taxpayer’s meter unless the
taxpayer demonstrates that the use is not in a municipality
imposing the municipal energy sales and use tax.

E.  An energy supplier shall collect the municipal energy
sales and use tax on all component parts of the delivered value



UAC (As of July 1, 2000) Printed:  July 13, 2000 Page 257

of the taxable energy for which the energy supplier bills the user
of the taxable energy.

F.  A user of taxable energy is liable for the municipal
energy sales and use tax on any component of the delivered
value of the taxable energy for which the energy supplier does
not collect the municipal energy sales and use tax.

G.  A user of taxable energy who is required to pay the
municipal energy sales and use tax on any component of the
delivered value of taxable energy shall remit that tax to the Tax
Commission:

1.  on forms provided by the Tax Commission, and
2.  at the time and in the manner sales and use tax is

remitted to the Tax Commission.
H.  A person that delivers taxable energy to the point of

sale or use of the taxable energy shall provide the following
information to the Tax Commission for each user for whom the
person does not supply taxable energy, but provides only the
transportation component of the taxable energy’s delivered
value:

1.  the name and address of the user of the taxable energy;
2.  the volume of taxable energy delivered to the user; and
3.  the entity from which the taxable energy was purchased.
I.  The information required under H. shall be provided to

the Tax Commission:
1.  on or before the last day of the month following each

calendar quarter; and
2.  for each user for whom, during the preceding calendar

quarter, the person did not supply taxable energy, but provided
only the transportation component of the taxable energy’s
delivered value.

R865-19S-104.  County Option Sales Tax Distribution
Pursuant to Utah Code Ann. Section 59-12-1102.

A.  The $75,000 minimum annual distribution required
under Section 59-12-1102 shall be based on sales tax amounts
collected by the counties from January 1 through December 31.

B.  Any adjustments made to ensure the required minimum
distribution shall be reflected in the February distribution
immediately following the end of the calendar year.

R865-19S-105.  Procedures for Refund of Sales and Use
Taxes Paid on Food Donated to a Qualified Emergency Food
Agency Pursuant to Utah Code Ann. Section 59-12-902.

A.  A qualified emergency food agency may apply to the
Tax Commission for a refund of Utah sales and use taxes paid
on food donated to that entity no more often than on a monthly
basis.  Refund applications should be submitted to the Tax
Commission by the tenth day of the month for a timely refund.

B.  Applications for refund of sales and use taxes shall be
made on forms provided by the Tax Commission.

C.  Original records supporting the refund claim must be
maintained by the qualified emergency food agency for three
years following the date of refund.

D.  Failure to pay any penalties and interest assessed by the
Tax Commission may subject the qualified emergency food
agency to a deduction from future refunds of amounts owed.

R865-19S-106.  Tourism Marketing Performance Fund
Pursuant to Utah Code Ann. Section 9-2-1702 and 9-2-1703.

A.  For purposes of clarifying the measurement upon which
an appropriation to the Tourism Marketing Performance Fund
is based, "previous year’s sales tax receipts," and "previous
year’s taxable sales" mean sales that occurred between the
previous July 1 through June 30.

R865-19S-107.  Reporting of Exempt Sales or Purchases
Pursuant to Utah Code Ann. Section 59-12-105.

A.  The amount of purchases or uses exempt under
Sections 59-12-104(14), 59-12-104(40), and 59-12-104(41)
shall be reported to the commission by the manufacturer or ski
resort, as appropriate, that purchases the items exempt from
sales or use tax under those sections.

B.  The amount of sales or uses exempt under Section 59-
12-104(20) shall be reported to the commission by the vendor
that makes the retail sale of the items exempted from sales or
use tax under that section.

R865-19S-108.  User Fee Defined Pursuant to Utah Code
Ann. Section 59-12-103.

A.  For purposes of administering the sales or use tax on
admission or user fees provided for in Section 59-12-103, "user
fees" includes charges imposed on an individual for access to
the following, if that access occurs at any location other than the
individual’s residence:

1.  video or video game;
2.  television program; or
3.  cable or satellite broadcast.
B.  The provisions of this rule are effective for transactions

occurring on or after October 1, 1999.
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R873.  Tax Commission, Motor Vehicle.
R873-22M.  Motor Vehicle.
R873-22M-2.  Documentation Required and Procedures to
Follow to Register or Title Certain Vehicles Pursuant to
Utah Code Ann. Sections 41-1a-104 and 41-1a-108.

A.  To title or register a vehicle previously registered in a
nontitle state, an applicant must submit both of the following:

1.  the last certificate of registration;
2.  a lien search from the recording jurisdiction or an

"Affidavit of Ownership" in lieu of the lien search.
B.  To title or register a repossessed vehicle, an applicant

must submit both of the following:
1.  the outstanding certificate of title, with the lien recorded

in favor of the repossessor;
2.  an approved affidavit of repossession, signed by the lien

holder recorded on the certificate of title.
C.  To title or register a vehicle previously owned by the

U.S. Government, an applicant must submit a Certificate of
Release of a Motor Vehicle, Standard Form No. 97.

D.  To title or register a vehicle foreclosed by
advertisement, an applicant must submit each of the following:

1.  a certificate of sale bearing the notarized signature of
the person who conducted the sale.  The certificate must contain
the following information:

a.  date of sale;
b.  name of person to whom the vehicle was sold;
c.  complete description of the vehicle;
d.  amount due on the contract;
e.  date that the amount due became delinquent; and
f.  amount received from the sale of the vehicle.
2.  a copy of the notice sent to the owner and lien holder of

record;
3.  proof that notice was published two consecutive weeks

prior to sale.  If the notice was not published in a newspaper, an
affidavit of posting of notices must be furnished.  Posting must
be at least ten days prior to sale.

E.  To title or register a vehicle transferred by divorce
decree an applicant must submit each of the following:

1.  a certified copy of the divorce decree;
2.  the outstanding certificate of title;
3.  the last registration certificate.
F.  To title or register a vehicle when the current owner is

declared incompetent, an applicant must submit each of the
following:

1.  the outstanding certificate of title, endorsed for transfer
by the guardian;

2.  the last registration certificate;
3.  a certified copy of the court order appointing the

guardian.
G.  To title or register a vehicle purchased at impound

auction, an applicant must submit a certificate of sale that
contains the following information:

1.  legal basis under which the vehicle was impounded and
sold:

2.  a complete description of the vehicle;
3.  name of the purchaser;
4.  the notarized signature of the state, city, or county

official who conducted the sale.
H.  To title or register a vehicle transferred pursuant to a

power of attorney, an applicant must submit the properly
notarized power of attorney to the Tax Commission.

I.  To title or register a vehicle transferred from a deceased
owner when a survivorship affidavit is not applicable, the
applicant must submit the outstanding certificate of title and the
last registration card.  In addition, the applicant must submit one
of the following:

1.  a certified copy of the final decree of distribution;
2.  an order from the court confirming sale;
3.  an endorsement on the title by the administrator,

executor, or personal representative with a certified copy of
letters of administration, letters testamentary, or letters
appointing a personal representative attached.

a.  When the title is issued in joint ownership where the
owners names are connected with "and" or a "/" the survivor
may transfer ownership by endorsement only and by furnishing
proof of death of the other joint owner.

J.  The Tax Commission may issue a title or a dismantle
permit upon receipt of a court order or upon receipt of an
affidavit and surety bond when satisfactory documentary
evidence of ownership is lacking and the applicant has
exhausted all normal means of obtaining evidence of ownership.

1.  The affidavit must contain each of the following:
a)  a complete recital of facts explaining the absence of a

negotiable title or current registration for nontitle states;
b) an explanation of how the vehicle was obtained and

from whom;
c)  a statement indicating any outstanding liens or

encumbrances on the vehicle;
d)  a statement indicating where the vehicle was last titled

or registered;
e)  a description of the vehicle;
f)  any other items pertinent to the acquisition or

possession of the vehicle.
2.  The Tax Commission may issue a title or a dismantle

permit upon receipt of an affidavit and an indemnification
agreement holding the Tax Commission and its employees
harmless from any and all liability resulting from the issuance
of the title or dismantle permit if the vehicle satisfies each of the
following conditions:

a)  the vehicle is not a motorcycle;
b)  the vehicle has a value of $1,000 or less at the time of

application;
c)  the vehicle is six model years old or older.
3.  If the vehicle has a value of $1,000 or less at the time of

application, and the vehicle is not more than six model years
old, or the vehicle is a motorcycle, a title or dismantle permit
may not be issued until the vehicle is physically examined by a
qualified investigator appointed by the Tax Commission.

4.  If the vehicle has a value in excess of $1,000, the Tax
Commission may require a surety bond in addition to the
affidavit.  The amount of the surety bond may not exceed twice
the fair market value of the vehicle as determined by the Tax
Commission.

K.  To title or register a specially constructed or rebuilt
vehicle, an applicant shall furnish an affidavit of construction,
explaining the acquisition of essential parts and the date
construction was completed.  The affidavit must be supported
by bills of sale or invoices for the parts.
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1.  An application for an identification number must be
completed.  The assigned number shall be affixed to the vehicle
and inspected by a peace officer or an authorized agent of the
Tax Commission.

2.  The vehicle make shall be designated as "SPCN"
(specially constructed), and the year model shall be determined
according to the date the construction was completed.

3.  If satisfactory evidence of ownership is lacking, the
procedure outlined in J. shall be followed.

4.  In the case of a dune buggy or similar type vehicle
where the complete running gear and chassis of another vehicle
is used, the identification number of the vehicle used as the
primary base of the rebuilt vehicle shall be used for
identification and must correspond to the identification number
on the surrendered certificate of title.

5.  The rebuilt vehicle shall retain the manufacturer’s name
as it appeared on the surrendered title. However, the word
"rebuilt" shall be placed on the application and on the face of
the title issued by the Tax Commission.  The type of body and
vehicle model may be changed to more accurately describe the
vehicle.  If a new body is used, the year model shall be
determined by the date the rebuilding is complete.  If only the
body style has been altered or changed, the vehicle shall retain
the year model stated on the surrendered title.

R873-22M-7.  Transfer of License Plates and Registration
for an Increase of Gross Laden Weight Pursuant to Utah
Code Ann. Section 41-1a-701.

A.  License plates and registration may not be transferred
under any of the following conditions:

1.  The license plates are lifetime trailer plates issued
pursuant to Section 41-1a-228.

2.  The newly acquired vehicle requires a different
registration period from that of the vehicle previously owned.

B.  License plates may be transferred only if the application
for transfer is made in the name of the original registered owner,
unless the owner’s name has been changed by marriage, divorce,
or court order.

C.  Transferred license plates may not be displayed upon
the newly acquired vehicle until the registration has been
completed and a new registration card has been issued.

D.  The expiration date on the new registration card shall
be the same as that appearing on the original registration.

E.  If registration is based on gross laden weight and the
gross laden weight of a vehicle is increased during the
registration year, additional registration fees shall be collected
based on the following computations:

1.  Subtract the registration fee for the current year from the
registration fee for the increased weight.

2.  Multiply that difference by the percentage of the year
for which the vehicle will be registered at the increased weight.

F.  The holder of a three-month registration who seeks to
increase the gross laden weight of a vehicle shall pay the full
three-month registration fee for the increased weight.

R873-22M-8.  Expiration of Registration Pursuant to Utah
Code Ann. Sections 41-1a-211 and 41-1a-215.

A.  Registration issued for a period of three calendar
months, six calendar months, or nine calendar months, shall

expire at midnight on the last day of the third, sixth, or ninth
calendar month from the date issued.

B.  If an unexpired registration issued for three calendar
months, six calendar months, or nine calendar months is being
renewed, the expiration date shall be three calendar months, six
calendar months or nine calendar months from the month the
previous registration would have expired.

C.  When a temporary permit is issued as authorized under
Section 41-1a-211, the registration period shall begin on the
first day of the calendar month in which the first temporary
permit was issued.

R873-22M-11.  Copies of Registration Cards Pursuant to
Utah Code Ann. Section 41-1a- 214.

A.  In lieu of an original registration card, a copy of a
registration card may be carried in an intrastate commercial
vehicle or a vehicle owned or leased by this state or any of its
political subdivisions. Both the front and back of the registration
card must be copied.

R873-22M-14.  License Plates and Decals Pursuant to Utah
Code Ann. Sections 41-1a-215, 41-1a-401, and 41-1a-402.

A.  Except as provided under Section 41-1a-215(1), license
plates shall be renewed on a yearly basis until new license plates
are issued.

B.  For all license plates, except vintage vehicle license
plates, a county decal, month decal and year decal shall be
issued upon the first registration of the vehicle.  Upon each
subsequent registration, the vehicle owner shall receive only a
year decal to validate renewal.  The registration decals shall be
applied as follows:

1.  Decals displayed on license plates with black lettering
on a white background shall be applied to the lower left hand
corner of the rear license plate.

2.  Decals displayed on centennial license plates and
regular issue license plates with blue lettering on a white
background shall be applied to the upper left hand corner of the
rear license plate.

3.  Decals displayed on special group license plates shall be
applied to the upper right hand corner of the rear license plate
unless there is a plate indentation on the upper left hand corner
of the license plate.

4.  All registration decals issued for truck tractors shall be
applied to the front license plate in the position described in
either Subsection B.1. or B.2.

5.  All registration decals issued for motorcycles shall be
applied to the upper corner of the license plate opposite the
word "Utah".

C.  The county decal shall be displayed on the license plate
in the left position, the month decal in the middle position, and
the year decal in the right position.

D.  The current year decal shall be placed over the previous
year decal.

E.  Whenever any license plate, county decal, month decal,
or year decal is lost or destroyed, a replacement shall be issued
upon application and payment of the established fees.

R873-22M-15.  Assigned and Replacement Vehicle
Identification Number System Pursuant to Utah Code Ann.



UAC (As of July 1, 2000) Printed:  July 13, 2000 Page 260

Section 41-1a-801.
A.  The Tax Commission provides a standard Vehicle

Identification Number (VIN) plate for vehicles, snowmobiles,
trailers, and outboard boat motors that have never had a
distinguishing number or if the original VIN has been altered,
removed, or defaced.

B.  The owner of the unit will make application to the Tax
Commission on form TC-162 for an assigned or replacement
VIN.  In the event the applicant has no title to the unit, the
Motor Vehicle Division follows the procedure in Rule R873-
22M-2, to determine ownership.

C.  The vehicle may be subject to inspection and
investigation.  Upon determination of the validity of the
application, a vehicle identification plate is issued.

1.  In cases involving vehicles where the original plate has
been removed or obliterated but the original factory number can
be verified, a VIN plate is issued with the original VIN entered
by means of an approved procedure.

2.  In all other instances a prestamped VIN plate is issued
bearing an official Utah assigned VIN.

3.  The VIN plate must, under the supervision of the Tax
Commission, be attached to the unit as follows:

a)  passenger and commercial vehicles:
(1)  primary location is on a portion of the left front door

lock post;
(2)  secondary location is on a portion of the firewall, either

left or right side, whichever is most advantageous; (This
location is to be selected only when the VIN plate cannot be
attached to the lock posts.)

b)  motorcycles, snowmobiles, and outboard motors:
(1)  as near as possible to the original number location; (If

an original number, the VIN plate shall be affixed to the
headstock.)

c)  trailers:
(1)  primary location is on a portion of the right side of the

tongue or drawbar near the body;
(2)  secondary location is on a portion of the metal frame

near the front right corner;
d)  on units where it is not practical to install rivets, the

VIN plate may be attached by adhesive only.
D.  The Motor Vehicle Division is responsible for the

control, security, and distribution of the VIN plates and will
keep the necessary records and require regular reports from
designated branch offices.

E.  Following are the specifications of the official Utah
assigned identification plate and attachment accessories.

1.  Size will be 1 inch x 3 inches x .003 inch deep etched
to .002 inch with 1/8 inch radius corners.

2.  Material will be color anodized aluminum foil.
3.  Color will be blue background with silver lettering.
4.  Backing will be laminated with permanent pressure

sensitive adhesive.
5.  Control numbers will be serialized with 1/8 inch

permanent embossed or anodized numbers.
6.  The state seal will be in the left center, with appropriate

rivet areas designated.
7.  The assigned number will be prestamped using the

prefix of "UT."  The number series to include one letter and five
digits with the letter to identify the unit type as follows:
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R873-22M-16.  Authorization to Issue a Certificate of Title
Pursuant to Utah Code Ann. Section 41-1a-104.

A.  A lienholder who lawfully repossesses a vehicle may
apply for a certificate of title by paying the title fee and filing all
of the following documents:

1.  the outstanding Utah certificate of title showing the lien
recorded;

2.  a notarized affidavit of repossession, signed by the
lienholder of record;

3.  an application for title, properly signed and notarized.
B.  If the purpose of the certificate of title is to record a

new lien, or to rerecord a lien, and there is no change in the
registered owner, all of the following are required:

1.  the outstanding Utah certificate of title showing a
release of all prior liens;

2.  an application for title, properly signed and notarized;
3.  the title fee.
C.  In order to issue a new certificate of title showing the

assignee as the lienholder, an applicant shall submit all of the
following:

1.  the outstanding Utah certificate of title with the lien
recorded;

2.  an application for title showing the registered owner and
the new lienholder;

3.  the title fee.
D.  In lieu of the required owner’s signature under

Subsection C.2., the application may be stamped "Assignment
of Lien Pursuant to Section 41-1a-607."

R873-22M-17.  Standards for State Impound Lots Pursuant
to Utah Code Ann. Section 41-1a-1101.

A.  An impound yard may be used by the Motor Vehicle
Division and peace officers only if all of the following
requirements are satisfied:

1.  The yard must be identified by a conspicuously placed,
well-maintained sign that:

a)  is at least 24 square feet in size;
b)  includes the business name, address, phone number,

and hours of business; and
c)  displays the impound yard identification number issued

by the Motor Vehicle Division in characters at least four inches
high.

2.  The yard shall maintain a hard-surfaced storage area of
concrete, black top, gravel, road base, or other similar material.

3.  The yard must have adequate lighting.
4.  A six-foot chain link or other similar fence that is

topped with three strands of barbed wire or razor security wire
must surround the yard.

5.  Spacing between vehicles must be adequate to allow
opening of vehicle doors without interfering with other vehicles
or objects.

6.  An office shall be located on the premises of the yard.
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a)  The yard office shall be staffed and open for public
business during normal business hours, Monday through Friday,
except for designated state and federal holidays.

b)  If the yard maintains multiple storage areas,
authorization may be requested from the Motor Vehicle
Division to maintain a central office facility in a location not to
exceed a 10 mile radius from any of its storage areas.

c)  If a central office is approved under Subsection 6.b)
above, the signs of all storage areas must provide the location of
the office.

7.  The yard shall provide compressed air and battery
boosting capabilities at no additional cost.

B. Persons who can demonstrate an ownership interest in
a car held at a state impound yard are allowed to enter the
vehicle during normal business hours and remove personal
property not attached to the vehicle upon signing a receipt for
the property with the yard.

1.  An individual has ownership interest in the vehicle if
he:

a)  is listed as a registered owner or lessee of the vehicle; or
b)  has possession of the vehicle title.
2.  An individual must show picture identification as

evidence of his ownership interest.
3.  The storage yard shall maintain a log of individuals who

have been given access to vehicles for the purpose of removing
personal property.

C.  Impound yards holding five or less vehicles in a month
may be required to tow those vehicles to another yard for the
purpose of centralizing sales of vehicles or, at the discretion of
the Motor Vehicle Division, be required to hold the vehicles
until additional impounded vehicles may be included.

D.  Operators of impound yards shall remove license plates
from impounded vehicles prior to the time of sale and turn them
over to the Tax Commission at the time the vehicles are sold.

E.  The Motor Vehicle Division has the authority to review
the qualifications of state impound yards to assure compliance
with the requirements set forth in this rule.  Any yard not in
compliance shall be notified in writing and given 30 days from
that notice to rectify any noncompliance.  If no action or
insufficient action is taken by the impound yard, the Motor
Vehicle Division may order it to be suspended as a state
impound yard.  Any yard contesting suspension, or any yard
directly and adversely affected by the Motor Vehicle Division’s
refusal to designate it a state impound yard, has the right to
appeal that suspension to the Tax Commission.

R873-22M-20.  Aircraft Registration Pursuant to Utah Code
Ann. Sections 72-10-102, 72-10-109 through 72-10-112.

A.  "Aircraft" is as defined in Section 72-10-102.
1.  Aircraft includes fixed wing airplanes, balloons,

airships, and any other contrivance subject to the registration
requirements of the Federal Aviation Administration (FAA).

2.  Aircraft does not include ultralight vehicles or hang
gliders.

B.  For purposes of this rule, all aircraft that meet
requirements for registration by the FAA are subject to annual
registration in this state.  FAA registration documents must be
made available for review at the time application for state
registration is made.

C.  The registration period is from January 1 through
December 31.  Newly purchased aircraft and aircraft moved to
Utah from another state shall be registered immediately.  A
grace period to January 31 is allowed for renewal registrations.

D.  A registration fee shall be collected at the time of
registration.  This fee shall be paid every time the registration
changes and every time the registration is renewed.

E.  If an aircraft is purchased or moved to Utah during the
year and newly registered in Utah, the registration fee shall be
prorated based on the number of months remaining in the
registration period.

1.  For Purposes of determining the number of months
remaining in the registration period, the month during which the
aircraft is originally registered shall be considered a full month.

2.  For example, if an aircraft is newly registered in Utah
on July 31, 50 percent of the registration fee shall be paid at the
time of original registration.

F.  Aircraft assessed as part of an airline by the Tax
Commission are exempt from the registration requirements of
Section 72-10-109. Aircraft centrally assessed by the Tax
Commission and not part of an airline remain subject to taxation
as property and are subject to the registration requirements of
Section 72-10-109.

G.  Aircraft not legally registered are subject to seizure and
impound under the provisions of Section 72-10-112.

H.  The registration certificate shall be surrendered upon
the sale of an aircraft or at the time of registration renewal.  A
duplicate certificate may be obtained for a fee.

I.  The Utah decal shall be displayed on the registered
aircraft in accordance with instructions given with the decal.
Decals must be applied and maintained in a manner that permits
identification of the calendar-year expiration date and the
registration number.  In the event of loss or damage, a decal
replacement shall be obtained for a fee.

R873-22M-22.  Salvage Certificate and Branded Title
Pursuant to Utah Code Ann. Sections 41-1a-522, 41-1a-1001,
41-1a-1004, and 41-1a-1009 through 41-1a-1011.

A.  If a vehicle with an out-of-state branded title is
roadworthy, a comparably branded Utah certificate of title may
be issued upon proper application and payment of applicable
fees.

B.  The Utah registration of a vehicle qualifying for any of
the following designations expires effective with that
qualification or declaration and the title to that vehicle is
restricted from that time:

1.  salvage vehicle,
2.  dismantled vehicle,
3.  any vehicle for which a dismantling permit has been

issued in accordance with Section 41-1a-1010;
4.  any vehicle for which a certificate of abandoned and

inoperable vehicle has been issued in accordance with Section
41-1a-1009; and

5.  manufacturer buyback nonconforming vehicle.
C.  For purposes of Section 41-1a-1001, the cost to repair

or restore a vehicle for safe operation is the total cost shown on
a certified and notarized repair order or estimate from an
authorized representative of an insurance adjusting firm, or a
bonded Utah automobile dealer or body shop.  The repair order
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or estimate must be current at the time of application and must
show all costs, including a detailed list of all parts, materials,
and labor, required to repair the vehicle.

R873-22M-23.  Registration Information Update for Vintage
Vehicle Special Group License Plates Pursuant to Utah Code
Ann. Section 41-1a-1209.

A.  The registration information update for vintage vehicle
plates required by Section 41-1a-1209 shall be due on July 1,
1995, and every five years thereafter.

R873-22M-24.  Salvage Vehicle Definitions Pursuant to Utah
Code Ann. Sections 41-1a-1001 and 41-1a-1002.

A.  "Cosmetic repairs" means repairs that are not necessary
to promote the structural soundness or safety of the vehicle or to
prevent accelerated wear or deterioration.

1.  Cosmetic repairs include:
a)  cracks or chips in windows if the vehicle will pass a

safety inspection;
b)  paint chips or scratches that do not extend below the

rust preventive primer coating;
c)  decals or decorative paint;
d)  decorative molding and trim made from plastic, light

metal, or other similar material;
e)  hood ornaments;
f)  wheel covers;
g)  final coats of paint applied over any rust preventive

primer, primer surfacer, or primer sealer;
h)  vinyl roof covers or imitation convertible tops;
i)  rubber inserts in bumpers or bumper guards; and
j)  minor damage to seats, dashboard, door panels, carpet,

headliner, or other interior components if the damage does not
affect the comfort of the driver or passengers, or the safe
operation of the vehicle.

2.  Cosmetic repairs do not include:
a)  primer coats or sealer necessary to prevent deterioration

of any structural body component, such as fenders, doors, hood,
or roof;

b)  repair or replacement of any sheet metal;
c)  repair or replacement of exterior or interior body panels;
d)  repair or replacement of mounting or attachment

brackets and all other components and attaching hardware
associated with the body of the vehicle; and

e)  cracks or chips in windows if the vehicle will not pass
a safety inspection.

3.  The determination of whether a specific repair is
cosmetic shall be made by the Administrator of the Motor
Vehicle Enforcement Division.

B.  "Collision estimating guide recognized by the Motor
Vehicle Enforcement Division" means the current edition of the:

1.  Mitchell Collision Estimating Guide;
2.  Motor Estimating Guide;
3.  Delmar Auto Series Complete Automotive Estimating;
4.  CCC Autobody Systems EZEst Software;
5.  ADP Collision Estimating Services; or
6.  an equivalent estimating guide recognized by the

industry.
C.  For purposes of Section 41-1a-1002, the determination

of whether a vehicle is seven years old or older is made by

subtracting the model year of the vehicle from the current
calendar year.

R873-22M-25.  Written Notification of a Salvage Certificate
or Branded Title Pursuant to Utah Code Ann. Section 41-1a-
1004.

A.  The Motor Vehicle Division shall brand a vehicle’s title
if, at the time of initial registration or transfer of ownership,
evidence exists that the vehicle is a salvage vehicle.

B.  Written notification that a vehicle has been issued a
salvage certificate or branded title shall be made to a
prospective purchaser on a form approved by the Administrator
of the Motor Vehicle Enforcement Division.

C.  The form must clearly and conspicuously disclose that
the vehicle has been issued a salvage certificate or branded title.

D.  The form must be presented to and signed by the
prospective purchaser and the prospective lienholder, if any,
prior to the sale of the vehicle.

E.  If the seller of the vehicle is a dealer, the form must be
prominently displayed in the lower passenger-side corner of the
windshield for the period of time the vehicle is on display for
sale.

F.  The original disclosure form shall be given to the
purchaser and a copy shall be given to the new lienholder, if
any.  A copy shall be kept on file by the seller for a period of
three years from the date of sale if the seller is a dealer.

R873-22M-26.  Interim Inspections and Repair Standards
Pursuant to Utah Code Ann. Section 41-1a-1002.

A.  Each certified vehicle inspector shall independently
determine:

1.  if one or more interim inspections are required; and
2.  when any required interim inspection shall be made.
B.  A vehicle that is repaired beyond the point of a required

interim inspection prior to that interim inspection may not
receive an unbranded title.

C.  A vehicle is repaired in accordance with Motor Vehicle
Enforcement Division standards if it meets or exceeds the
standards established by the Inter-Industry Conference on Auto
Collision Repair ("I-CAR").

1.  Repairs must be performed in licensed body shops.
2.  All repairs must be certified by an individual who:
a)  owns or is employed by that body shop;
b)  has repaired the vehicle or supervised any repairs he did

not make;
c)  is certified with I-CAR for structural repair and has

either five years experience in repairing structural collision
damage in a licensed body shop, or three years experience in
repairing structural collision damage in a licensed body shop
and an associate degree in the structural repair of an automobile
from an accredited institution; and

d)  completes ten hours of division approved continuing
training in repair of structural collision damage every three
years.

D.  Individuals certifying repairs under Subsection (C)
must be certified with I-CAR by January 1, 1994.

E.  A person who repairs or replaces major damage
identified by a certified vehicle inspector shall keep records of
the repairs made, and the time required to make those repairs,
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for a period of three years from the date of repair.

R873-22M-27.  Issuance of Special Group License Plates
Pursuant to Utah Code Ann. Sections 41-1a-408, 41-1a-409
and 41-1a-414.

A.  Legislature special group license plates shall be issued
to current members of the Utah Legislature upon application and
payment of the applicable fees.

1.  These special group license plates shall carry the letter
combination SEN or REP with the number of the district from
which the legislator was elected or appointed.

2.  State legislators may, upon payment of the requisite
registration fees, register a maximum of two vehicles with
legislature special group license plates.

3.  Upon leaving office, a legislator may not display the
Legislature special group license plates on any motor vehicle.
Legislators not reelected to office may not display the
Legislature special group license plates after December 31 of the
election year.  Legislators leaving office or not reelected to
office shall be issued regular license plates at no charge.

B.  United States Congress special group license plates
shall be issued to current members of the United States
Congress upon application and payment of the applicable fees.

1.  These special group license plates shall carry, in the
case of representatives, the letter combination HR, followed by
the number of the district from which the representative was
elected or appointed, or, in the case of senators, USS 1 or USS
2, signifying the senior and junior senators.

2.  Upon leaving office, members of Congress may not
display United States Congress special group license plates on
any motor vehicle.  Members of Congress not reelected to office
may not display United States Congress special group license
plates after December 31 of the election year.  Members of
Congress leaving office or not reelected to office shall be issued
regular license plates at no charge.

C.  Survivor of the Japanese attack on Pearl Harbor special
group license plates shall be issued to qualified U.S. military
veterans upon application and payment of the applicable fees.

1.  Only those U.S. military veterans who provide a copy
of their discharge papers, notice of separation, or other
government issued document acceptable to the division
verifying dates and locations of active service, or who present
evidence of membership in the Pearl Harbor Survivors
Association, qualify for issuance of this special group license
plate.

2.  Motor vehicles displaying these plates shall be
registered and titled in, or registered and leased in, the name of
the veteran or the veteran and the spouse.  Upon the death of the
veteran, the surviving spouse may, upon application to the
division, retain the special license plates so long as the surviving
spouse remains unmarried.

D.  Former prisoner of war special group license plates
shall be issued to qualified U.S. military veterans upon
application and payment of the applicable fees.

1.  Only those U.S. military veterans who provide a copy
of their discharge papers, notice of separation, or other
government issued document acceptable to the division
indicating that the veteran was classified as a prisoner of war
qualify for issuance of this special group license plate.

2.  Motor vehicles displaying these plates shall be
registered and titled in, or registered and leased in, the name of
the veteran or the veteran and the spouse.  Upon the death of the
veteran, the surviving spouse may, upon application to the
division, retain the special license plates so long as the surviving
spouse remains unmarried.

E.  Recipient of a purple heart special group license plates
shall be issued to qualified U.S. military veterans upon
application and payment of the applicable fees.

1.  Only those U.S. military veterans who provide a copy
of their discharge papers, notice of separation, or other
government issued document acceptable to the division
indicating the veteran was awarded the purple heart, or who
present evidence of current membership in the Military Order of
the Purple Heart, qualify for issuance of this special group
license plate.

2.  Motor vehicles displaying these plates shall be
registered and titled in, or registered and leased in, the name of
the veteran or the veteran and the spouse.  Upon the death of the
veteran, the surviving spouse may, upon application to the
division, retain the special license plates so long as the surviving
spouse remains unmarried.

F.  National Guard special group license plates shall be
issued to active members of the Utah National Guard upon
application and payment of the applicable fees.

1.  To qualify for this special group license plate,
applicants must present a current military identification card
which shows active membership in the Utah National Guard.

G.  Disabled special group license plates shall be issued to
persons with disabilities which limit or impair their ability to
walk and for vehicles that are used by an organization primarily
to transport persons with disabilities that limit or impair their
ability to walk, upon application and payment of the applicable
fees.

1.  Persons with disabilities which limit or impair the
ability to walk as defined in Uniform System for Handicapped
Parking, 58 Fed. Reg. 10328, 10329 (1991), which is adopted
and incorporated by reference.

2.  An applicant for this special group license plate shall
present a licensed physician’s certification upon initial
application, stating that the applicant has a permanent disability
which limits or impairs ability to walk, or sign an affidavit
attesting that the vehicle is used by an organization primarily for
the transportation of persons with disabilities that limit or impair
their ability to walk.

3.  The Tax Commission may, on a case by case basis,
issue disabled special group license plates to persons with
disabilities other than disabilities which limit or impair the
ability to walk.

4.  The fee for the issuance of a handicapped person special
group license plate shall not exceed the fee charged for a similar
license plate for the same class vehicle.

5.  A physician’s certification is not required for renewal of
the special group license plate.

H.  Collegiate special group license plates shall be issued
in accordance with Section 41- 1a-408 upon application and
payment of the applicable fees.

I.  Wildlife special group license plates shall be issued in
accordance with Section 41-1a- 408 upon application and
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payment of the applicable fees.
J.  Special interest vehicle special group license plates shall

be issued to owners of qualified vehicles upon application and
payment of the applicable fees.

1.  To qualify for this special group license plate, a vehicle
must meet the definition of special interest vehicle as that term
is defined in Section 41-1a-102.

K.  Vintage vehicle special group license plates shall be
issued to owners of qualified vehicles upon application and
payment of the applicable fees.

1.  To qualify for this special group license plate, a vehicle
must meet the definition of vintage vehicle as that term is
defined in Section 41-21-1.

L.  Licensed amateur radio operator special group license
plates shall be issued to qualified individuals upon application
and payment of the applicable fees.

1.  To qualify for this special group license plate,
applications must present a current Federal Communication
Commission (FCC) license.

2.  The alpha and numeric sequence of these plates shall be
the same combination of alpha and numeric characters that
comprise the radio call sign of the licensed operator.  The first
letter shall be either A, K, N, or W.  The next characters shall be
the combination of letters or figures assigned by the FCC to the
licensed operator as indicated upon the licensed operator’s FCC
license.

3.  A maximum of one vehicle may be registered per FCC
license.

M.  Farm vehicle special group license plates shall be
issued to owners of qualified vehicles upon application and
payment of the applicable fees.

1.  To qualify for this special group license plate, vehicles
with a gross vehicle weight rating of 12,001 pounds or more
must meet the criteria for farm truck, as that term is defined in
Section 41-1a-102, and furnish a completed Farm Truck
Affidavit, Form TC-838, at the time of application.

2.  To qualify for this special group license plate, vehicles
with a gross vehicle weight rating of 12,000 pounds or less must
provide an emission test certificate or a county-issued certificate
of exemption from emission inspection requirements at the time
of application.

N.  Firefighter special group license plates shall be issued
to qualified individuals upon application and payment of the
applicable fees.

1.  To qualify for this special group license plate, applicants
must present one of the following:

a)  evidence indicating the applicant has a current
membership in the Utah Firefighters’ Association;

b)  an official identification card issued by the firefighting
entity identifying the applicant as an employee or volunteer of
that firefighting entity;

c)  a letter on letterhead of the firefighting entity, or the
municipality or county in which the firefighting entity is located,
identifying the applicant as an employee or volunteer of that
firefighting entity; or

d)  a letter on letterhead from a firefighting entity, or the
municipality or county in which the firefighting entity is located,
identifying the applicant as a retired firefighter, whether
employed or volunteer, of that firefighting entity.

O.  In addition to the special group license plates listed
above, any organization that makes a significant contribution
promoting the education, economy, or social image of this state
may request the Tax Commission to authorize a special group
license plate for the organization.

1.  The contribution must be the result of the organization’s
primary purpose.

2.  Organizations may apply to the Tax Commission in
letter form for preliminary approval of their request for a special
group license plate.  Each such application must be
accompanied by an artist’s color rendering of the proposed
symbol and the group’s identifying slogan.  Final approval of the
symbol and slogan rests with the Tax Commission.

3.  Organizations whose requests for special group license
plates are approved by the Tax Commission shall acquire the
applications and fees prescribed in Sections 41-1a-408 and 41-
1a-1211 and submit those applications and fees to the division
for processing.

4.  At the discretion of the requesting organization, special
group license plates issued under this paragraph may be
restricted to individuals meeting requirements formulated by
that organization.

5.  Once a restricted special group license plate has been
issued by the division, all requests to the division for that
license plate must be accompanied by a letter of authorization
from the organization requesting that restricted special group
license plate.

P.  An individual who no longer qualifies for the particular
special group license plate may not display that special group
license plate on any motor vehicle and must reregister the
vehicle and obtain new license plates.  Unless otherwise
provided in this rule, the division shall collect a replacement fee
prior to issuing regular issue license plates to the disqualified
individual.

Q.  Except as otherwise provided, all special group license
plates, including personalized special group license plates, shall
consist of a symbol, affixed to the left-hand side of the plate,
followed by five characters.  The first four characters shall be
numbers and the fifth shall be a letter.  Plates shall be
distributed consecutively.

R.  Unless otherwise prohibited by statute, the division
may enact procedures to recall all special license plates
currently in use.  The division shall replace the recalled plates
with the special group license plates enumerated in this rule,
free of charge.

R873-22M-28.  Option to Exchange Horseless Carriage
License Plates Issued Prior to July 1, 1992, Pursuant to Utah
Code Ann. Section 41-1a-409.

A.  The registered owner of a vehicle that is forty years old
or older and for which a horseless carriage license plate was
issued prior to July 1, 1992, may exchange that plate at no
charge for a vintage vehicle special group license plate issued
after July 1, 1992.

R873-22M-29.  Removable Windshield Placards Pursuant to
Utah Code Ann. Section 41-1a-408.

A.  A removable windshield placard is a two-sided placard,
renewable on an annual basis, which includes on each side:
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1.  the International Symbol of Access, the wheelchair
symbol adopted by Rehabilitation International in 1969, which
is at least three inches in height, is centered on the placard, and
is white on a blue background;

2.  an identification number;
3.  a date of expiration which is one year from the later of

the initial issuance of the placard or the most recent renewal of
the placard; and

4.  a facsimile of the Great Seal of the State of Utah.
B.  Upon application, a removable windshield placard shall

be issued to a person with a disability which limits or impairs
ability to walk or for a vehicle that is used by an organization
primarily to transport persons with disabilities that limit or
impair their ability to walk.

1.  The definition of the phrase "persons with disabilities
which limit or impair the ability to walk" shall be identical to the
definition of that phrase in Uniform System for Handicapped
Parking, 58 Fed. Reg. 10328, 10329 (1991).

2.  An applicant for a removable windshield placard shall
present a licensed physician’s certification upon initial
application, stating that the applicant has a permanent disability
which limits or impairs ability to walk, or sign an affidavit
attesting that the vehicle is used by an organization primarily for
the transportation of persons with disabilities that limit or impair
their ability to walk.

3.  A physician’s certification is not required for renewal of
a removable windshield placard.

4.  The Tax Commission may, on a case by case basis, issue
a removable windshield placard to persons with disabilities
other than disabilities which limit or impair the ability to walk.

5.  The original and one additional removable windshield
placard shall be issued free of charge.  Replacement placards,
for placards that are lost or destroyed, shall be issued for a fee.

C.  A temporary removable windshield placard is a two-
sided placard, issued on a temporary basis, which includes on
each side:

1.  the International Symbol of Access, the wheelchair
symbol adopted by Rehabilitation International in 1969, which
is at least three inches in height, is centered on the placard, and
is white on a red background;

2.  an identification number;
3.  a date of expiration not to exceed six months from the

date of issuance; and
4.  a facsimile of the Great Seal of the State of Utah.
D.  Upon application, a temporary removable windshield

placard shall be issued.
1.  The application must be accompanied by the

certification of a licensed physician that the applicant meets the
definition of a person with a disability which limits or impairs
ability to walk.  The certification shall include the period of time
that the physician determines the applicant will have the
disability, not to exceed six months.

2.  Applications for renewal of a temporary removable
windshield placard shall be supported by a licensed physician’s
certification of the applicant’s disability dated within the
previous three months.

3.  The Tax Commission may, on a case by case basis, issue
a temporary removable windshield placard to persons with
disabilities other than disabilities which limit or impair the

ability to walk.
4.  The original and one additional temporary removable

windshield placard shall be issued free of charge.  Replacement
placards, for placards that are lost or destroyed, shall be issued
for a fee.

E.  Any placard, whether permanent or temporary, shall be
hung from the rearview mirror so that it may be viewed from the
front and rear of any vehicle utilizing a parking space reserved
for persons with disabilities.  If there is no rearview mirror, the
placard shall be clearly displayed on the dashboard of the
vehicle.  The placard shall not be displayed when the vehicle is
moving.

R873-22M-30.  Standards for Issuance of Original Issue
License Plates Pursuant to Utah Code Ann. Section 41-1a-
416.

A.  "Series" means the general alpha-numeric sequence
from which plate numbers are assigned.

B.  An original issue license plate is unique and does not
conflict with existing plate series in the state if the particular
plate number is not currently registered or displayed on the
motor vehicle master file record.

R873-22M-31.  Determination of Special Interest Vehicle
Pursuant to Utah Code Ann. Section 41-1a-102.

A.  The division shall maintain a list of all vehicles
currently eligible for classification as special interest vehicles.

1.  A request for the classification of a vehicle as a special
interest vehicle shall be approved if the vehicle is on the list.

2.  If a vehicle not on the list qualifies for classification as
a special interest vehicle pursuant to Section 41-1a-102, the
division director shall add that vehicle to the list.

R873-22M-32.  Rescinding Dismantling Permit Pursuant to
Utah Code Ann. Section 41-1a-1010.

A.  For purposes of Section 41-1a-1010, a Utah certificate
of title does not include a salvage certificate, an Affidavit of
Facts, or Tax Commission form TC-839, Certificate of Sale.

B.  An applicant with a vehicle eligible for retitling under
Section 41-1a-1010 shall receive a title consistent with the title
of the vehicle at the time of application for a permit to
dismantle.

R873-22M-33.  Private Institution of Higher Education
Pursuant to Utah Code Ann. Section 41-1a-408.

A.  "Private institution of higher education" means a
private institution that is accredited pursuant to Section 41-1a-
408 and that issues a standard collegiate degree.

B.  "Standard collegiate degree" means an associate,
bachelor’s, master’s, or doctorate degree.

R873-22M-34.  Rule for Denial of Personalized Plate
Requests Pursuant to Utah Code Ann. Sections 41-1a-104
and 41-1a-411.

A.  The personalized plate is a non-public forum.  Nothing
in the issuance of a personalized plate creates a designated or
limited public forum.  The presence of a personalized plate on
a vehicle does not make the plate a traditional public forum.

B.  Pursuant to Section 41-1a-411(2), the division may not
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issue personalized license plates in the following formats:
1.  Combination of letters, words, or numbers with any

connotation that is vulgar, derogatory, profane, or obscene.
2.  Combinations of letters, words, or numbers that connote

breasts, genitalia, pubic area, buttocks, or relate to sexual and
eliminatory functions.  Additionally, "69" formats are prohibited
unless used in a combination with the vehicle make, for
example, "69 CHEV."

3.  Combinations of letters, words, or numbers that connote
the substance, paraphernalia, sale, user, purveyor of, or
physiological state produced by any illicit drug, narcotic, or
intoxicant.

4.  Combinations of letters, words, or numbers that express
contempt, ridicule, or superiority of a race, religion, deity, ethnic
heritage, gender, or political affiliation.

C.  If the division denies a requested combination, the
applicant may request a review of the denial, in writing, within
15 days from the date of notification.  The request must be
directed to the Director of the Motor Vehicle Division and
should include a detailed statement of the reasons why the
applicant believes the requested license plates are not offensive
or misleading.

D.  The director shall review the format for connotations
that may reasonably be detected through linguistic, numerical,
or phonetic modes of communication.  The review may include:

1.  translation from foreign languages;
2.  an upside down or reverse reading of the requested

format;
3.  the use of references such as dictionaries or glossaries

of slang, foreign language, or drug terms.
E.  The director shall consider the applicant’s declared

definition of the format, if provided.
F.  If the requested format is rejected by the director, the

division shall notify the applicant in writing of the right to
appeal the decision through the appeals process outlined in Tax
Commission rule R861-1-4A.

G.  If, after issuance of a personalized license plate, the
commission becomes aware through written complaint that the
format may be prohibited under B., the division shall again
review the format.

H.  If the division determines pursuant to F. that the issued
format is prohibited, the holder of the plates shall be notified in
writing and directed to surrender the plates.  This determination
is subject to the review and appeal procedures outlined in B.
through E.

I.  A holder required to surrender license plates shall be
issued a refund for the amount of the personalized license plate
application fee and for the prorated amount of the personalized
license plate annual renewal fee, or shall be allowed to apply for
replacement personalized license plates at no additional cost.

J.  If the holder of plates found to be prohibited fails to
voluntarily surrender the plates within 30 days after the mailing
of the notice of the division’s final decision that the format is
prohibited, the division shall cancel the personalized license
plates and suspend the vehicle registration.

R873-22M-35.  Reissuance of Personalized License Plates
Pursuant to Utah Code Ann. Sections 41-1a-413 and 41-1a-
1211.

A.  If a person who has been issued personalized license
plates fails to renew the personalized license plates within one
year of the plates’ expiration, the license plates shall be deemed
to be surrendered to the division and the division may reissue
the personalized license plates to a new requestor.

R873-22M-36.  Access to Protected Motor Vehicle Records
Pursuant to Utah Code Ann. Section 41-1a-116.

A.  "Advisory notice" means:
1.  notices from vehicle manufacturers, the manufacturers’

authorized representative, or government entities regarding
information that is pertinent to the safety of vehicle owners or
occupants; and

2.  statutory notices required by Sections 38-2-4 and 72-9-
603 or by other state or federal law directing a party to mail a
notice to a vehicle owner at the owner’s last known address as
shown on Motor Vehicle Division records.

B.  Telephone accounts.
1.  Public records may be released by phone to any person

who has established a telephone account pursuant to Section 41-
1a-116 (7).

2.  A person who is authorized to access protected records
must submit a written request in person, by mail, or by facsimile
to the Motor Vehicle Division.  Protected records may be
released by phone to a person who has established a telephone
account only under the following conditions:

a)  The applicant for a telephone account must complete an
application form prescribed by the Commission annually.

b)  Protected records may be released by phone to private
investigators, tow truck operators or vehicle mechanics who are
licensed to conduct business in that capacity by the appropriate
state or local authority.

c)  Towers and mechanics are entitled to access protected
records only for the purpose of making statutory notification of
the owner at the last known address according to motor vehicle
records.  Prior to release of the information, the tower or
mechanic must deliver or fax to the Motor Vehicle Division a
copy of the work order or other evidence of a possessory lien on
the vehicle.  The lien claim must arise under a statute that
requires notification of the vehicle owner at the owner’s last
known address according to state motor vehicle records.

C.  An authorized agent of an individual allowed access to
protected records under Section 41-1a-116 must evidence a
signed statement indicating that he is acting as an authorized
representative and the extent of that representative authority.

D.  Utah law governs only the release of Utah motor
vehicle records.  The Motor Vehicle Division shall not release
out-of-state motor vehicle registration information.

R873-22M-37.  Standard Issue License Plates Pursuant to
Utah Code Ann. Sections 41-1a-402 and 41-1a-1211.

A.  In the absence of a designation of one of the standard
issue license plates at the time of the license plate transaction,
the license plate provided shall be the statehood centennial
license plate.

B.  Any exchange of one type of standard issue license
plate for the other type of standard issue license plate shall be
subject to the plate replacement fee provided in Section 41-1a-
1211.
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R873-22M-40.  Age of Vehicle for Purposes of Safety
Inspection Pursuant to Utah Code Ann. Section 53-8-205.

A.  The age of a vehicle, for purposes of determining the
frequency of the safety inspection required under Section 53-8-
205, shall be determined by subtracting the vehicle model year
from the current calendar year.

KEY:  taxation, motor vehicles, aircraft, license plates
June 21, 2000 2-1-7
Notice of Continuation May 8, 1997 2-1-7.5

2-1-7.6
2-1-7.7
41-1-1

41-1-115
41-1-127

41-1-131(a)
41-1-134
41-1-135
41-1-139

41-1-19
41-1-3

41-1-36.5
41-1-43
41-1-44
41-1-49
41-1-52
41-1-57
41-1-62
41-1-90

41-1a-102
41-1a-104
41-1a-108
41-1a-116
41-1a-211
41-1a-215
41-1a-214
41-1a-302
41-1a-401
41-1a-402
41-1a-408
41-1a-409
41-1a-411
41-1a-413
41-1a-414
41-1a-416
41-1a-522
41-1a-701

41-1a-1001
41-1a-1002
41-1a-1004
41-1a-1009

through
41-1a-1011
41-1a-1101
41-1a-1209
41-1a-1211
41-1a-1216
41-1a-1220

41-6-44

53-8-205
59-12-104

59-2-103
59-4-1

72-10-109 through 72-10-112
72-10-102



UAC (As of July 1, 2000) Printed:  July 13, 2000 Page 268

R884.  Tax Commission, Property Tax.
R884-24P.  Property Tax.
R884-24P-5.  Abatement or Deferral of Property Taxes of
Indigent Persons Pursuant to Utah Code Ann. Sections 59-2-
1107 through 59-2-1109 and 59-2-1202(5).

A.  "Household income" includes net rents, interest,
retirement income, welfare, social security, and all other sources
of cash income.

B.  Absence from the residence due to vacation,
confinement to hospital, or other similar temporary situation
shall not be deducted from the ten-month residency requirement
of Section 59-2-1109(3)(a)(ii).

C.  Written notification shall be given to any applicant
whose application for abatement or deferral is denied.

R884-24P-7.  Assessment of Mining Properties Pursuant to
Utah Code Ann. Section 59-2-201.

A.  Definitions.
1.  "Allowable costs" means those costs reasonably and

necessarily incurred to own and operate a productive mining
property and bring the minerals or finished product to the
customary or implied point of sale.

a)  Allowable costs include: salaries and wages, payroll
taxes, employee benefits, workers compensation insurance, parts
and supplies, maintenance and repairs, equipment rental, tools,
power, fuels, utilities, water, freight, engineering, drilling,
sampling and assaying, accounting and legal, management,
insurance, taxes (including severance, property, sales/use, and
federal and state income taxes), exempt royalties, waste
disposal, actual or accrued environmental cleanup, reclamation
and remediation, changes in working capital (other than those
caused by increases or decreases in product inventory or other
nontaxable items), and other miscellaneous costs.

b)  For purposes of the discounted cash flow method,
allowable costs shall include expected future capital
expenditures in addition to those items outlined in A.1.a).

c)  For purposes of the capitalized net revenue method,
allowable costs shall include straight- line depreciation of
capital expenditures in addition to those items outlined in
A.1.a).

d)  Allowable costs does not include interest, depletion,
depreciation other than allowed in A.1.c), amortization,
corporate overhead other than allowed in A.1.a), or any
expenses not related to the ownership or operation of the mining
property being valued.

e)  To determine applicable federal and state income taxes,
straight line depreciation, cost depletion, and amortization shall
be used.

2.  "Asset value" means the value arrived at using generally
accepted cost approaches to value.

3.  "Capital expenditure" means the cost of acquiring
property, plant, and equipment used in the productive mining
property operation and includes:

a)  purchase price of an asset and its components;
b)  transportation costs;
c)  installation charges and construction costs; and
d)  sales tax.
4.  "Constant or real dollar basis" means cash flows or net

revenues used in the discounted cash flow or capitalized net

revenue methods, respectively, prepared on a basis where
inflation or deflation are adjusted back to the lien date.  For this
purpose, inflation or deflation shall be determined using the
gross domestic product deflator produced by the Congressional
Budget Office, or long-term inflation forecasts produced by
reputable analysts, other similar sources, or any combination
thereof.

5.  "Discount rate" means the rate that reflects the current
yield requirements of investors purchasing comparable
properties in the mining industry, taking into account the
industry’s current and projected market, financial, and economic
conditions.

6. "Economic production" means the ability of the mining
property to profitably produce and sell product, even if that
ability is not being utilized.

7.  "Exempt royalties" means royalties paid to this state or
its political subdivisions, an agency of the federal government,
or an Indian tribe.

8.  "Expected annual production" means the economic
production from a mine for each future year as estimated by an
analysis of the life-of-mine mining plan for the property.

9.  "Fair market value" is as defined in Section 59-2-102.
10.  "Federal and state income taxes" mean regular taxes

based on income computed using the marginal federal and state
income tax rates for each applicable year.

11.  "Implied point of sale" means the point where the
minerals or finished product change hands in the normal course
of business.

12.  "Net cash flow" for the discounted cash flow method
means, for each future year, the expected product price
multiplied by the expected annual production that is anticipated
to be sold or self-consumed, plus related revenue cash flows,
minus allowable costs.

13.  "Net revenue" for the capitalized net revenue method
means, for any of the immediately preceding five years, the
actual receipts from the sale of minerals (or if self - consumed,
the value of the self-consumed minerals), plus actual related
revenue cash flows, minus allowable costs.

14.  "Non-operating mining property" means a mine that
has not produced in the previous calendar year and is not
currently capable of economic production, or land held under a
mineral lease not reasonably necessary in the actual mining and
extraction process in the current mine plan.

15.  "Productive mining property" means the property of a
mine that is either actively producing or currently capable of
having economic production.  Productive mining property
includes all taxable interests in real property, improvements and
tangible personal property upon or appurtenant to a mine that
are used for that mine in exploration, development, engineering,
mining, crushing or concentrating, processing, smelting,
refining, reducing, leaching, roasting, other processes used in
the separation or extraction of the product from the ore or
minerals and the processing thereof, loading for shipment,
marketing and sales, environmental clean-up, reclamation and
remediation, general and administrative operations, or
transporting the finished product or minerals to the customary
point of sale or to the implied point of sale in the case of self-
consumed minerals.

16.  "Product price" for each mineral means the price that
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is most representative of the price expected to be received for
the mineral in future periods.

a)  Product price is determined using one or more of the
following approaches:

(1)  an analysis of average actual sales prices per unit of
production for the minerals sold by the taxpayer for up to five
years preceding the lien date; or,

(2)  an analysis of the average posted prices for the
minerals, if valid posted prices exist, for up to five calendar
years preceding the lien date; or,

(3)  the average annual forecast prices for each of up to five
years succeeding the lien date for the minerals sold by the
taxpayer and one average forecast price for all years thereafter
for those same minerals, obtained from reputable forecasters,
mutually agreed upon between the Property Tax Division and
the taxpayer.

b)  If self-consumed, the product price will be determined
by one of the following two methods:

(1)  Representative unit sales price of like minerals.  The
representative unit sales price is determined from:

(a)  actual sales of like mineral by the taxpayer;
(b)  actual sales of like mineral by other taxpayers; or
(c)  posted prices of like mineral; or
(2)  If a representative unit sales price of like minerals is

unavailable, an imputed product price for the self-consumed
minerals may be developed by dividing the total allowable costs
by one minus the taxpayer’s discount rate to adjust to a cost that
includes profit, and dividing the resulting figure by the number
of units mined.

17.  "Related revenue cash flows" mean non-product
related cash flows related to the ownership or operation of the
mining property being valued.  Examples of related revenue
cash flows include royalties and proceeds from the sale of
mining equipment.

18.  "Self consumed minerals" means the minerals
produced from the mining property that the mining entity
consumes or utilizes for the manufacture or construction of
other goods and services.

19.  "Straight line depreciation" means depreciation
computed using the straight line method applicable in
calculating the regular federal tax.  For this purpose, the
applicable recovery period shall be seven years for depreciable
tangible personal mining property and depreciable tangible
personal property appurtenant to a mine, and 39 years for
depreciable real mining property and depreciable real property
appurtenant to a mine.

B.  Valuation.
1.  The discounted cash flow method is the preferred

method of valuing productive mining properties.  Under this
method the taxable value of the mine shall be determined by:

a) discounting the future net cash flows for the remaining
life of the mine to their present value as of the lien date; and

b) subtracting from that present value the fair market value,
as of the lien date, of licensed vehicles and nontaxable items.

2. The mining company shall provide to the Property Tax
Division an estimate of future cash flows for the remaining life
of the mine.  These future cash flows shall be prepared on a
constant or real dollar basis and shall be based on factors
including the life-of-mine mining plan for proven and probable

reserves, existing plant in place, capital projects underway,
capital projects approved by the mining company board of
directors, and capital necessary for sustaining operations.  All
factors included in the future cash flows, or which should be
included in the future cash flows, shall be subject to verification
and review for reasonableness by the Property Tax Division.

3.  If the taxpayer does not furnish the information
necessary to determine a value using the discounted cash flow
method, the Property Tax Division may use the capitalized net
revenue method.  This method is outlined as follows:

a)  Determine annual net revenue, both net losses and net
gains, from the productive mining property for each of the
immediate past five years, or years in operation, if less than five
years.  Each year’s net revenue shall be adjusted to a constant or
real dollar basis.

b)  Determine the average annual net revenue by summing
the values obtained in B.3.a) and dividing by the number of
operative years, five or less.

c)  Divide the average annual net revenue by the discount
rate to determine the fair market value of the entire productive
mining property.

d)  Subtract from the fair market value of the entire
productive mining property the fair market value, as of the lien
date, of licensed vehicles and nontaxable items, to determine the
taxable value of the productive mining property.

4.  The discount rate shall be determined by the Property
Tax Division.

a)  The discount rate shall be determined using the
weighted average cost of capital method, a survey of reputable
mining industry analysts, any other accepted methodology, or
any combination thereof.

b)  If using the weighted average cost of capital method,
the Property Tax Division shall include an after-tax cost of debt
and of equity.  The cost of debt will consider market yields.  The
cost of equity shall be determined by the capital asset pricing
model, arbitrage pricing model, risk premium model, discounted
cash flow model, a survey of reputable mining industry analysts,
any other accepted methodology, or a combination thereof.

5.  Where the discount rate is derived through the use of
publicly available information of other companies, the Property
Tax Division shall select companies that are comparable to the
productive mining property.  In making this selection and in
determining the discount rate, the Property Tax Division shall
consider criteria that includes size, profitability, risk,
diversification, or growth opportunities.

6.  A non-operating mine will be valued at fair market
value consistent with other taxable property.

7.  If, in the opinion of the Property Tax Division, these
methods are not reasonable to determine the fair market value,
the Property Tax Division may use other valuation methods to
estimate the fair market value of a mining property.

8.  The fair market value of a productive mining property
may not be less than the fair market value of the land,
improvements, and tangible personal property upon or
appurtenant to the mining property.  The mine value shall
include all equipment, improvements and real estate upon or
appurtenant to the mine.  All other tangible property not
appurtenant to the mining property will be separately valued at
fair market value.
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9.  Where the fair market value of assets upon or
appurtenant to the mining property is determined under the cost
method, the Property Tax Division shall use the replacement
cost new less depreciation approach.  This approach shall
consider the cost to acquire or build an asset with like utility at
current prices using modern design and materials, adjusted for
loss in value due to physical deterioration or obsolescence for
technical, functional and economic factors.

C.  When the fair market value of a productive mining
property in more than one tax area exceeds the asset value, the
fair market value will be divided into two components and
apportioned as follows:

1.  Asset value that includes machinery and equipment,
improvements, and land surface values will be apportioned to
the tax areas where the assets are located.

2.  The fair market value less the asset value will give an
income increment of value.  The income increment will be
apportioned as follows:

a)  Divide the asset value by the fair market value to
determine a quotient.  Multiply the quotient by the income
increment of value.  This value will be apportioned to each tax
area based on the percentage of the total asset value in that tax
area.

b)  The remainder of the income increment will be
apportioned to the tax areas based on the percentage of the
known mineral reserves according to the mine plan.

D.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 1998.

R884-24P-8.  Security for Property Tax on Uranium and
Vanadium Mines Pursuant to Utah Code Ann. Section 59-2-
211.

A.  The security deposit allowed by Section 59-2-211 shall
be requested from the mine owners or operators by giving notice
in the manner required by Section 59-2-211.  A list of mine
owners and operators who have made lump sum security
deposits with the Tax Commission will be furnished annually by
the Tax Commission to any person, mill, buying station, or other
legal entity receiving uranium or vanadium ore mined,
produced, or received from within Utah.

B.  At the option of the mine owner or operator, within 30
days after receiving proper notice from the Tax Commission, or
if the mine owner or operator has not complied with the request
within the 30 day period, the Tax Commission may implement
the following procedure:

1.  Any person, mill, buying station, or other legal entity
receiving uranium or vanadium ore mined, produced, or
received from within Utah shall withhold 4 percent, or any
higher amount set by the Tax Commission, of the gross proceeds
due to the mine operator or owner.

2.  All amounts withheld shall be remitted to the Tax
Commission by the last day of April, July, October, and January
for the immediately preceding calendar quarter, in the manner
set forth by the Tax Commission.

3.  Not later than the last day of February, owners or
operators of uranium and vanadium mines who have not made
lump sum security deposits with the Tax Commission shall be
provided with a statement from the Tax Commission showing all
security deposit amounts withheld from their gross proceeds

during the previous calendar year.
4.  The Tax Commission shall provide the county

treasurers with a list of all uranium and vanadium mine owners
and operators who have had security deposit amounts withheld.
The county treasurers shall then advise the Tax Commission in
writing of the amount of taxes due from each mine owner or
operator on the Tax Commission’s list.

5.  Once all county treasurers have responded, the Tax
Commission shall forward to each county treasurer the taxes
due, or the pro rata portion thereof, to the extent taxes have been
withheld and remitted to the Tax Commission.

a.  Any amount withheld in excess of the total taxes due to
all counties shall be refunded to the appropriate mine owner or
operator by the Tax Commission.

b.  If the amount withheld is not sufficient to pay the full
amount of taxes due, the county treasurers shall collect the
balance of taxes directly from the mine owner or operator.

R884-24P-10.  Taxation of Underground Rights in Land
That Contains Deposits of Oil or Gas Pursuant to Utah Code
Ann. Sections 59-2-201 and 59-2-210.

A.  Definitions.
1.  "Person" is as defined in Section 68-3-12.
2.  "Working interest owner" means the owner of an

interest in oil, gas, or other hydrocarbon substances burdened
with a share of the expenses of developing and operating the
property.

3.  "Unit operator" means a person who operates all
producing wells in a unit.

4.  "Independent operator" means a person operating an oil
or gas producing property not in a unit.

5.  One person can, at the same time, be a unit operator, a
working interest owner, and an independent operator and must
comply with all requirements of this rule based upon the
person’s status in the respective situations.

6.  "Expected annual production" means the future
economic production of an oil and gas property as estimated by
the Property Tax Division using decline curve analysis.
Expected annual production does not include production used
on the same well, lease, or unit for the purpose of repressuring
or pressure maintenance.

7.  "Product price" means:
a)  Oil:  The weighted average posted price for the calendar

year preceding January 1, specific for the field in which the well
is operating as designated by the Division of Oil, Gas, and
Mining.  The weighted average posted price is determined by
weighing each individual posted price based on the number of
days it was posted during the year, adjusting for gravity,
transportation, escalation, or deescalation.

b)  Gas:
(1)  If sold under contract, the price shall be the stated

price as of January 1, adjusted for escalation and deescalation.
(2)  If sold on the spot market or to a direct end-user, the

price shall be the average price received for the 12-month period
immediately preceding January 1, adjusted for escalation and
deescalation.

8.  "Future net revenue" means annual revenues less costs
of the working interests and royalty interest.

9.  "Revenue" means expected annual gross revenue,
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calculated by multiplying the product price by expected annual
production for the remaining economic life of the property.

10.  "Costs" means expected annual allowable costs applied
against revenue of cost-bearing interests:

a)  Examples of allowable costs include management
salaries; labor; payroll taxes and benefits; workers’
compensation insurance; general insurance; taxes (excluding
income and property taxes); supplies and tools; power;
maintenance and repairs; office; accounting; engineering;
treatment; legal fees; transportation; miscellaneous; capital
expenditures; and the imputed cost of self consumed product.

b)  Interest, depreciation, or any expense not directly
related to the unit will shall not be included as allowable costs.

11.  "Production asset" means any asset located at the well
site that is used to bring oil or gas products to a point of sale or
transfer of ownership.

B.  The discount rate shall be determined by the Property
Tax Division using methods such as the weighted cost of capital
method.

1.  The cost of debt shall consider market yields.  The cost
of equity shall be determined by the capital asset pricing model,
risk premium model, discounted cash flow model, a combination
thereof, or any other accepted methodology.

2.  The discount rate shall reflect the current yield
requirements of investors purchasing similar properties, taking
into consideration income, income taxes, risk, expenses,
inflation, and physical and locational characteristics.

3.  The discount rate shall contain the same elements as the
expected income stream.

C.  Assessment Procedures.
1.  Underground rights in lands containing deposits of oil

or gas and the related tangible property shall be assessed by the
Property Tax Division in the name of the unit operator, the
independent operator, or other person as the facts may warrant.

2.  The taxable value of underground oil and gas rights
shall be determined by discounting future net revenues to their
present value as of the lien date of the assessment year and then
subtracting the value of applicable exempt federal, state, and
Indian royalty interests.

3.  The reasonable taxable value of productive underground
oil and gas rights shall be determined by the methods described
in C.2. of this rule or such other valuation method that the Tax
Commission believes to be reasonably determinative of the
property’s fair market value.

4.  The value of the production assets shall be considered
in the value of the oil and gas reserves as determined in C.2.
above.  Any other tangible property shall be separately valued
at fair market value by the Property Tax Division.

5.  The minimum value of the property shall be the value of
the production assets.

D.  Collection by Operator.
1.  The unit operator may request the Property Tax Division

to separately list the value of the working interest, and the value
of the royalty interest on the Assessment Record.  When such a
request is made, the unit operator is responsible to provide the
Property Tax Division with the necessary information needed to
compile this list.  The unit operator may make a reasonable
estimate of the ad valorem tax liability for a given period and
may withhold funds from amounts due to royalty.  Withheld

funds shall be sufficient to ensure payment of the ad valorem tax
on each fractional interest according to the estimate made.

a)  If a unit operating agreement exists between the unit
operator and the fractional working interest owners, the unit
operator may withhold or collect the tax according to the terms
of that agreement.

b)  In any case, the unit operator and the fractional interest
owner may make agreements or arrangements for withholding
or otherwise collecting this tax.  This may be done whether or
not that practice is consistent with the preceding paragraphs so
long as all requirements of the law are met.  When a fractional
interest owner has had funds withheld to cover the estimated ad
valorem tax liability and the operator fails to remit such taxes to
the county when due, the fractional interest owner shall be
indemnified from any further ad valorem tax liability to the
extent of the withholding.

c)  The unit operator shall compare the amount withheld to
the taxes actually due, and return any excess amount to the
fractional interest owner within 60 days after the delinquent date
of the tax.  At the request of the fractional interest owner the
excess may be retained by the unit operator and applied toward
the fractional interest owner’s tax liability for the subsequent
year.

2.  The penalty provided for in Section 59-2-210 is
intended to ensure collection by the county of the entire tax due.
Any unit operator who has paid this county imposed penalty,
and thereafter collects from the fractional interest holders any
part of their tax due, may retain those funds as reimbursement
against the penalty paid.

3.  Interest on delinquent taxes shall be assessed as set
forth in Section 59-2-1331.

4.  Each unit operator may be required to submit to the
Property Tax Division a listing of all fractional interest owners
and their interests upon specific request of the Property Tax
Division.  Working interest owners, upon request, shall be
required to submit similar information to unit operators.

R884-24P-14.  Valuation of Real Property Encumbered by
Preservation Easements Pursuant to Utah Code Ann. Section
59-2-303.

A.  The assessor shall take into consideration any
preservation easements attached to historically significant real
property and structures when determining the property’s value.

B.  After the preservation easement has been recorded with
the county recorder, the property owner of record shall submit
to the county assessor and the Tax Commission a notice of the
preservation easement containing the following information:

1.  the property owner’s name;
2.  the address of the property; and
3.  the serial number of the property.
C.  The county assessor shall review the property and

incorporate any value change due to the preservation easement
in the following year’s assessment roll.

R884-24P-16.  Assessment of Interlocal Cooperation Act
Project Entity Properties Pursuant to Utah Code Ann.
Section 11-13-25.

A.  Definitions:
1.  "Utah fair market value" means the fair market value of
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that portion of the property of a project entity located within
Utah upon which the fee in lieu of ad valorem property tax may
be calculated.

2.  "Fee" means the annual fee in lieu of ad valorem
property tax payable by a project entity pursuant to Section 11-
13-25.

3.  "Energy supplier" means an entity that purchases any
capacity, service or other benefit of a project to provide
electrical service.

4.  "Exempt energy supplier" means an energy supplier
whose tangible property is exempted by Article XIII, Sec. 2. of
the Constitution of Utah from the payment of ad valorem
property tax.

5.  "Optimum operating capacity" means the capacity at
which a project is capable of operating on a sustained basis
taking into account its design, actual operating history,
maintenance requirements, and similar information from
comparable projects, if any.  The determination of the projected
and actual optimum operating capacities of a project shall
recognize that projects are not normally operated on a sustained
basis at 100 percent of their designed or actual capacities and
that the optimum level for operating a project on a sustained
basis may vary from project to project.

6.  "Property" means any electric generating facilities,
transmission facilities, distribution facilities, fuel facilities, fuel
transportation facilities, water facilities, land, water or other
existing facilities or tangible property owned by a project entity
and required for the project which, if owned by an entity
required to pay ad valorem property taxes, would be subject to
assessment for ad valorem tax purposes.

7.  "Sold," for the purpose of interpreting D, means the first
sale of the capacity, service, or other benefit produced by the
project without regard to any subsequent sale, resale, or lay-off
of that capacity, service, or other benefit.

8.  "Taxing jurisdiction" means a political subdivision of
this state in which any portion of the project is located.

9.  All definitions contained in the Interlocal Cooperation
Act, Section 11-13-3, as in effect on December 31, 1989, apply
to this rule.

B.  The Tax Commission shall determine the fair market
value of the property of each project entity.  Fair market value
shall be based upon standard appraisal theory and shall be
determined by correlating estimates derived from the income
and cost approaches to value described below.

1.  The income approach to value requires the imputation
of an income stream and a capitalization rate.  The income
stream may be based on recognized indicators such as average
income, weighted income, trended income, present value of
future income streams, performance ratios, and discounted cash
flows.  The imputation of income stream and capitalization rate
shall be derived from the data of other similarly situated
companies.  Similarity shall be based on factors such as
location, fuel mix, customer mix, size and bond ratings.
Estimates may also be imputed from industry data generally.
Income data from similarly situated companies will be adjusted
to reflect differences in governmental regulatory and tax
policies.

2.  The cost approach to value shall consist of the total of
the property’s net book value of the project’s property.  This total

shall then be adjusted for obsolescence if any.
3.  In addition to, and not in lieu of, any adjustments for

obsolescence made pursuant to B.2., a phase-in adjustment shall
be made to the assessed valuation of any new project or
expansion of an existing project on which construction
commenced by a project entity after January 1, 1989 as follows:

a) During the period the new project or expansion is valued
as construction work in process, its assessed valuation shall be
multiplied by the percentage calculated by dividing its projected
production as of the projected date of completion of
construction by its projected optimum operating capacity as of
that date.

b) Once the new project or expansion ceases to be valued
as construction work in progress, its assessed valuation shall be
multiplied by the percentage calculated by dividing its actual
production by its actual optimum operating capacity. After the
new project or expansion has sustained actual production at its
optimum operating capacity during any tax year, this percentage
shall be deemed to be 100 percent for the remainder of its useful
life.

C. If portions of the property of the project entity are
located in states in addition to Utah and those states do not
apply a unit valuation approach to that property, the fair market
value of the property allocable to Utah shall be determined by
computing the cost approach to value on the basis of the net
book value of the property located in Utah and imputing an
estimated income stream based solely on the value of the Utah
property as computed under the cost approach. The correlated
value so determined shall be the Utah fair market value of the
property.

D. Before fixing and apportioning the Utah fair market
value of the property to the respective taxing jurisdictions in
which the property, or a portion thereof is located, the Utah fair
market value of the property shall be reduced by the percentage
of the capacity, service, or other benefit sold by the project
entity to exempt energy suppliers.

E.  For purposes of calculating the amount of the fee
payable under Section 11-13-25(3), the percentage of the
project that is used to produce the capacity, service or other
benefit sold shall be deemed to be 100 percent, subject to
adjustments provided by this rule, from the date the project is
determined to be commercially operational.

F.  In computing its tax rate pursuant to the formula
specified in Section 59-2-913(2), each taxing jurisdiction in
which the project property is located shall add to the amount of
its budgeted property tax revenues the amount of any credit due
to the project entity that year under Section 11-13-25(3), and
shall divide the result by the sum of the taxable value of all
property taxed, including the value of the project property
apportioned to the jurisdiction, and further adjusted pursuant to
the requirements of Section 59-2-913.

G.  B.1. and B.2. are retroactive to the lien date of January
1, 1984.  B.3. is effective as of the lien date of January 1, 1989.
The remainder of this rule is retroactive to the lien date of
January 1, 1988.

R884-24P-17.  Reappraisal of Real Property by County
Assessors Pursuant to Utah Constitution, Article XIII,
Subsection 11, and Utah Code Ann. Sections 59-2-303, 59-2-
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302, and 59-2-704.
A.  The following standards shall be followed in sequence

when performing a reappraisal of all classes of locally-assessed
real property within a county.

1.  Conduct a preliminary survey and plan.
a)  Compile a list of properties to be appraised by property

class.
b)  Assemble a complete current set of ownership plats.
c)  Estimate personnel and resource requirements.
d)  Construct a control chart to outline the process.
2.  Select a computer-assisted appraisal system and have

the system approved by the Property Tax Division.
3.  Obtain a copy of all probable transactions from the

recorder’s office for the three-year period ending on the effective
date of reappraisal.

4.  Perform a use valuation on agricultural parcels using the
most recent set of aerial photographs covering the jurisdiction.

a)  Perform a field review of all agricultural land, dividing
up the land by agricultural land class.

b)  Transfer data from the aerial photographs to the current
ownership plats, and compute acreage by class on a per parcel
basis.

c)  Enter land class information and the calculated
agricultural land use value on the appraisal form.

5.  Develop a land valuation guideline.
6.  Perform an appraisal on improved sold properties

considering the three approaches to value.
7.  Develop depreciation schedules and time-location

modifiers by comparing the appraised value with the sale price
of sold properties.

8.  Organize appraisal forms by proximity to each other and
by geographical area.  Insert sold property information into the
appropriate batches.

9.  Collect data on all nonsold properties.
10.  Develop capitalization rates and gross rent multipliers.
11.  Estimate the value of income-producing properties

using the appropriate capitalization method.
12.  Input the data into the automated system and generate

preliminary values.
13.  Review the preliminary figures and refine the estimate

based on the applicable approaches to value.
14.  Develop an outlier analysis program to identify and

correct clerical or judgment errors.
15.  Perform an assessment/sales ratio study.  Include any

new sale information.
16.  Make a final review based on the ratio study including

an analysis of variations in ratios.  Make appropriate
adjustments.

17.  Calculate the final values and place them on the
assessment role.

18.  Develop and publish a sold properties catalog.
19.  Establish the local Board of Equalization procedure.
20.  Prepare and file documentation of the reappraisal

program with the local Board of Equalization and Property Tax
Division.

B.  The Tax Commission shall provide procedural
guidelines for implementing the above requirements.

R884-24P-19.  Appraiser Designation Program Pursuant to

Utah Code Ann. Sections 59-2-701 and 59-2-702.
A. "State Registered Appraiser," "State Licensed

Appraiser", "State Certified General Appraiser," and "State
Certified Residential Appraiser" are as defined in Section 61-
2b-2.

B.  The ad valorem training and designation program
consists of several courses and practicums.

1.  Certain courses must be sanctioned by either the
International Association of Assessing Officers (IAAO) or the
Western States Association of Tax Administrators (WSATA).

2.  Most courses are one week in duration, with an
examination held on the final day.  The courses comprising the
basic designation program are:

a)  Course A - Assessment Practice in Utah;
b)  Course B - Fundamentals of Real Property Appraisal

(IAAO);
c)  Course C - Mass Appraisal of Land;
d)  Course D - Building Analysis and Valuation;
e)  Course E - Income Approach to Valuation (IAAO);
f) Course G - Development and Use of Personal Property

Schedules;
g)  Course H - Appraisal of Public Utilities and Railroads

(WSATA); and
h)  Course I - Uniform Standards of Professional Appraisal

Practice.
C.  There are four recognized ad valorem designations:  Ad

Valorem Residential Appraiser, Ad Valorem General Real
Property Appraiser, Ad Valorem Personal Property
Auditor/Appraiser, and Ad Valorem Centrally Assessed
Valuation Analyst.  The designations are granted only to
individuals working as appraisers, review appraisers, valuation
auditors, or analysts/administrators providing oversight and
direction to appraisers and auditors.  An assessor, county
employee, or state employee must hold the appropriate
designation listed below to gain the authority to value property
for ad valorem taxation purposes.

1.  Ad Valorem Residential Appraiser:
a)  Requires the successful completion of Courses A, B, C,

D, and I, and a comprehensive residential field practicum, and
attainment of state registered, state licensed, or state certified
appraiser status.

b)  Upon designation, the appraiser may value residential,
vacant, and agricultural property for ad valorem taxation
purposes.

2.  Ad Valorem General Real Property Appraiser:
a)  Requires the successful completion of Courses A, B, C,

D, E, and I, and a comprehensive field practicum including both
residential and commercial properties, and attainment of state
registered, state licensed, or state certified appraiser status.

b)  Upon designation, the appraiser may value all types of
locally assessed real property for ad valorem taxation purposes.

3.  Ad Valorem Personal Property Auditor/Appraiser:
a)  Requires the successful completion of Courses A, B, G,

and I, and a comprehensive auditing practicum.
b)  Upon designation, the auditor/appraiser may value

locally assessed personal property for ad valorem taxation
purposes.

4.  Ad Valorem Centrally Assessed Valuation Analyst:
a)  Requires the successful completion of Courses A, B, E,
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H, and I, and a comprehensive valuation practicum, and
attainment of state registered, state licensed, or state certified
appraiser status.

b)  Upon designation, the analyst may value centrally
assessed property for ad valorem taxation purposes.

D.  Candidates must pass the final examination for each
course with a grade of 70 points or more to be successful.

E. If a candidate fails to receive a passing grade on a final
examination, one re-examination is allowed.  If the re-
examination is not successful, the individual must retake the
failed course.  The cost to retake the failed course will not be
borne by the Tax Commission.

F.  A practicum involves the appraisal or audit of selected
properties.  The candidate’s supervisor must formally request
that the Property Tax Division administer a practicum.

1.  Emphasis is placed on those types of properties the
candidate will most likely encounter on the job.

2. The practicum will be administered by a designated
appraiser assigned from the Property Tax Division.

G.  An individual holding a specified designation can
qualify for other designations by meeting the additional
requirements outlined above.

H.  Maintaining designated status requires completion of
28 hours of Tax Commission approved classroom work every
two years.

I.  Upon termination of employment from any Utah
assessment jurisdiction, or if the individual no longer works
primarily as an appraiser, review appraiser, valuation auditor, or
analyst/administrator in appraisal matters, designation is
automatically revoked.

1.  Ad valorem designation status may be reinstated if the
individual secures employment in any Utah assessment
jurisdiction within four years from the prior termination.

2.  If more than four years elapse between termination and
rehire, and

a)  the individual has been employed in a closely allied
field, then the individual may challenge the course
examinations.  Upon successfully challenging all required
course examinations, the prior designation status will be
reinstated; or

b)  if the individual has not been employed in real estate
valuation or a closely allied field, the individual must retake all
required courses and pass the final examinations with a score of
70 or more.

J.  All appraisal work performed by Tax Commission
designated appraisers shall meet the standards set forth in
section 61-2b-27.

K.  If appropriate Tax Commission designations are not
held by assessor’s office personnel, the appraisal work must be
contracted out to qualified private appraisers.  An assessor’s
office may elect to contract out appraisal work to qualified
private appraisers even if personnel with the appropriate
designation are available in the office.  If appraisal work is
contracted out, the following requirements must be met.

1.  The private sector appraisers contracting the work must
hold the State Certified Residential Appraiser or State Certified
General Appraiser license issued by the Division of Real Estate
of the Utah Department of Commerce.  Only State Certified
General Appraisers may appraise nonresidential properties.

2.  All appraisal work shall meet the standards set forth in
Section 61-2b-27.

L.  The completion and delivery of the assessment roll
required under Section 59-2-311 is an administrative function
of the elected assessor.

1.  There are no specific registration or educational
requirements related to this function.

2.  An elected assessor may complete and deliver the
assessment roll as long as the valuations and appraisals included
in the assessment roll were completed by persons having the
required designations.

R884-24P-20.  Construction Work in Progress Pursuant to
Utah Constitution Art. XIII, Section 2 and Utah Code Ann.
Sections 59-2-201 and 59-2-301.

A.  For purposes of this rule:
1.  Construction work in progress means improvements as

defined in Section 59-2-102, and personal property as defined
in Section 59-2-102, not functionally complete as defined in
A.6.

2.  Project means any undertaking involving construction,
expansion or modernization.

3.  "Construction" means:
a)  creation of a new facility;
b)  acquisition of personal property; or
c)  any alteration to the real property of an existing facility

other than normal repairs or maintenance.
4.  Expansion means an increase in production or capacity

as a result of the project.
5.  Modernization means a change or contrast in character

or quality resulting from the introduction of improved
techniques, methods or products.

6.  Functionally complete means capable of providing
economic benefit to the owner through fulfillment of the
purpose for which it was constructed.  In the case of a cost-
regulated utility, a project shall be deemed to be functionally
complete when the operating property associated with the
project has been capitalized on the books and is part of the rate
base of that utility.

7.  Allocable preconstruction costs means expenditures
associated with the planning and preparation for the
construction of a project.  To be classified as an allocable
preconstruction cost, an expenditure must be capitalized.

8.  Cost regulated utility means a power company, oil and
gas pipeline company, gas distribution company or
telecommunication company whose earnings are determined by
a rate of return applied to rate base.  Rate of return and rate base
are set and approved by a state or federal regulatory
commission.

9.  Residential means single-family residences and duplex
apartments.

10.  Unit method of appraisal means valuation of the
various physical components of an integrated enterprise as a
single going concern.  The unit method may employ one or
more of the following approaches to value:  the income
approach, the cost approach, and the stock and debt approach.

B.  All construction work in progress shall be valued at
"full cash value" as described in this rule.

C.  Discount Rates
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For purposes of this rule, discount rates used in valuing all
projects shall be determined by the Tax Commission, and shall
be consistent with market, financial and economic conditions.

D.  Appraisal of Allocable Preconstruction Costs.
1.  If requested by the taxpayer, preconstruction costs

associated with properties, other than residential properties, may
be allocated to the value of the project in relation to the relative
amount of total expenditures made on the project by the lien
date.  Allocation will be allowed only if the following
conditions are satisfied by January 30 of the tax year for which
the request is sought:

a)  a detailed list of preconstruction cost data is supplied to
the responsible agency;

b)  the percent of completion of the project and the
preconstruction cost data are certified by the taxpayer as to their
accuracy.

2.  The preconstruction costs allocated pursuant to D.1. of
this rule shall be discounted using the appropriate rate
determined in C.  The discounted allocated value shall either be
added to the values of properties other than residential
properties determined under E.1. or shall be added to the values
determined under the various approaches used in the unit
method of valuation determined under F.

3.  The preconstruction costs allocated under D. are subject
to audit for four years.  If adjustments are necessary after
examination of the records, those adjustments will be classified
as property escaping assessment.

E.  Appraisal of Properties not Valued under the Unit
Method.

1.  The full cash value, projected upon completion, of all
properties valued under this section, with the exception of
residential properties, shall be reduced by the value of the
allocable preconstruction costs determined D.  This reduced full
cash value shall be referred to as the "adjusted full cash value."

2.  On or before January 1 of each tax year, each county
assessor and the Tax Commission shall determine, for projects
not valued by the unit method and which fall under their
respective areas of appraisal responsibility, the following:

a)  The full cash value of the project expected upon
completion.

b)  The expected date of functional completion of the
project currently under construction.

(1)  The expected date of functional completion shall be
determined by the county assessor for locally assessed properties
and by the Tax Commission for centrally-assessed properties.

c)  The percent of the project completed as of the lien date.
(1)  Determination of percent of completion for residential

properties shall be based on the following percentage of
completion:

(a)  10 - Excavation-foundation
(b)  30 - Rough lumber, rough labor
(c)  50 - Roofing, rough plumbing, rough electrical, heating
(d)  65 - Insulation, drywall, exterior finish
(e)  75 - Finish lumber, finish labor, painting
(f)  90 - Cabinets, cabinet tops, tile, finish plumbing, finish

electrical
(g) 100 - Floor covering, appliances, exterior concrete,

misc.
(2)  In the case of all other projects under construction and

valued under this section the percent of completion shall be
determined by the county assessor for locally assessed
properties and by the Tax Commission for centrally-assessed
properties.

3.  Upon determination of the adjusted full cash value for
nonresidential projects under construction or the full cash value
expected upon completion of residential projects under
construction, the expected date of completion, and the percent
of the project completed, the assessor shall do the following:

a)  multiply the percent of the residential project completed
by the total full cash value of the residential project expected
upon completion; or in the case of nonresidential projects,

b)  multiply the percent of the nonresidential project
completed by the adjusted full cash value of the nonresidential
project;

c)  adjust the resulting product of D.3.a) or D.3.b) for the
expected time of completion using the discount rate determined
under C.

F.  Appraisal of Properties Valued Under the Unit Method
of Appraisal.

1.  No adjustments under this rule shall be made to the
income indicator of value for a project under construction that
is owned by a cost-regulated utility when the project is allowed
in rate base.

2.  The full cash value of a project under construction as of
January 1 of the tax year, shall be determined by adjusting the
cost and income approaches as follows:

a)  Adjustments to reflect the time value of money in
appraising construction work in progress valued under the cost
and income approaches shall be made for each approach as
follows:

(1)  Each company shall report the expected completion
dates and costs of the projects.  A project expected to be
completed during the tax year for which the valuation is being
determined shall be considered completed on January 1 or July
1, whichever is closest to the expected completion date.  The
Tax Commission shall determine the expected completion date
for any project whose completion is scheduled during a tax year
subsequent to the tax year for which the valuation is being
made.

(2)  If requested by the company, the value of allocable
preconstruction costs determined in D. shall then be subtracted
from the total cost of each project.  The resulting sum shall be
referred to as the adjusted cost value of the project.

(3)  The adjusted cost value for each of the future years
prior to functional completion shall be discounted to reflect the
present value of the project under construction.  The discount
rate shall be determined under C.

(4)  The discounted adjusted cost value shall then be added
to the values determined under the income approach and cost
approach.

b)  No adjustment will be made to reflect the time value of
money for a project valued under the stock and debt approach
to value.

G.  This rule shall take effect for the tax year 1985.

R884-24P-24.  Form for Notice of Property Valuation and
Tax Changes Pursuant to Utah Code Ann. Sections 59-2-918
through 59-2-924.
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A.  The county auditor must notify all real property owners
of property valuation and tax changes on the Notice of Property
Valuation and Tax Changes form.

1.  If a county desires to use a modified version of the
Notice of Property Valuation and Tax Changes, a copy of the
proposed modification must be submitted for approval to the
Property Tax Division of the Tax Commission no later than
March 1.

a)  Within 15 days of receipt, the Property Tax Division
will issue a written decision, including justifications, on the use
of the modified Notice of Property Valuation and Tax changes.

b)  If a county is not satisfied with the decision, it may
petition for a hearing before the Tax Commission as provided in
R861-1A-22.

2.  The Notice of Property Valuation and Tax Changes,
however modified, must contain the same information as the
unmodified version.  A property description may be included at
the option of the county.

B.  The Notice of Property Valuation and Tax Changes
must be completed by the county auditor in its entirety, except
in the following circumstances:

1.  New property is created by a new legal description; or
2.  The status of the improvements on the property has

changed.
3.  In instances where partial completion is allowed, the

term nonapplicable will be entered in the appropriate sections of
the Notice of Property Valuation and Tax Changes.

4.  If the county auditor determines that conditions other
than those outlined in this section merit deletion, the auditor
may enter the term "nonapplicable" in appropriate sections of
the Notice of Property Valuation and Tax Changes only after
receiving approval from the Property Tax Division in the
manner described in A.

C.  Real estate assessed under the Farmland Assessment
Act of 1969 must be reported at full market value, with the value
based upon Farmland Assessment Act rates shown
parenthetically.

D.  All completion dates specified for the disclosure of
property tax information must be strictly observed.

1.  Requests for deviation from the statutory completion
dates must be submitted in writing on or before June 1, and
receive the approval of the Property Tax Division in the manner
described in A.

E.  If the proposed rate exceeds the certified rate,
jurisdictions in which the fiscal year is the calendar year are
required to hold public hearings even if budget hearings have
already been held for that fiscal year.

F.  If the cost of public notice required under Sections 59-
2-918 and 59-2-919 is greater than one percent of the property
tax revenues to be received, an entity may combine its
advertisement with other entities, or use direct mail notification.

G.  Calculation of the amount and percentage increase in
property tax revenues required by Sections 59-2-918 and 59-2-
919, shall be computed by comparing property taxes levied for
the current year with property taxes collected the prior year,
without adjusting for revenues attributable to new growth.

H.  If a taxing district has not completed the tax rate setting
process as prescribed in Sections 59-2-919 and 59-2-920 by
August 17, the county auditor must seek approval from the Tax

Commission to use the certified rate in calculating taxes levied.
I.  The value of property subject to the uniform fee under

Section 59-2-405 is excluded from taxable value for purposes
of calculating new growth, the certified tax rate, and the
proposed tax rate.

J.  The value and taxes of property subject to the uniform
fee under Section 59-2-405, as well as tax increment
distributions and related taxable values of redevelopment
agencies, are excluded when calculating the percentage of
property taxes collected as provided in Section 59-2-913.

K.  The following formulas and definitions shall be used in
determining new growth:

1.  Actual new growth shall be computed as follows:
a)  the taxable value for the current year adjusted for

redevelopment minus year-end taxable value for the previous
year adjusted for redevelopment; then

b)  plus or minus changes in value as a result of factoring;
then

c)  plus or minus changes in value as a result of reappraisal;
then

d)  plus or minus any change in value resulting from a
legislative mandate or court order.

2.  Net annexation value is the taxable value for the current
year adjusted for redevelopment of all properties annexed into
an entity during the previous calendar year minus the taxable
value for the previous year adjusted for redevelopment for all
properties annexed out of the entity during the previous calendar
year.

3.  New growth is equal to zero for an entity with:
a)  an actual new growth value less than zero; and
b)  a net annexation value greater than or equal to zero.
4.  New growth is equal to actual new growth for:
a)  an entity with an actual new growth value greater than

or equal to zero; or
b)  an entity with:
i)  an actual new growth value less than zero; and
ii)  the actual new growth value is greater than or equal to

the net annexation value.
5.  New growth is equal to the net annexation value for an

entity with:
a)  a net annexation value less than zero; and
b)  the actual new growth value is less than the net

annexation value.
6.  Adjusted new growth equals new growth multiplied by

the mean collection rate for the previous five years.
L.  The following definitions and formulas shall be used in

determining the certified tax rate:
1.  Current year adjusted taxable value equals the taxable

value for the current year adjusted for redevelopment; then
a)  adjusted for estimated value losses due to appeals, using

an average percentage loss for the past three years; then
b)  adjusted for estimated collection losses.
2.  The certified tax rate shall be computed as follows:
a)  Last year’s taxes collected, excluding redemptions,

penalties, interest, roll-back taxes, and other miscellaneous
collections.

b)  Divided by the sum of the current year adjusted taxable
value less adjusted new growth.

3.  Entities required to set levies for more than one fund
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must compute an aggregate certified rate.  The aggregate
certified rate is the sum of the certified rates for individual funds
for which separate levies are required by law.  The aggregate
certified rate computation applies where:

a)  the valuation bases for the funds are contained within
identical geographic boundaries; and

b)  the funds are under the levy and budget setting authority
of the same governmental entity.

4.  Exceptions to L.3. are the county assessing and
collecting levy, as described in Section 59-2-906.1(3), and the
additional levies for property valuation and reappraisal, as
described in Section 59-2-906.3.

a)  These levies may not be included as part of a county’s
aggregate certified rate.  Instead, they must be segregated into a
separate aggregate certified rate.

b)  The separate aggregate certified rate representing these
levies is subject to the proposed tax increase requirements of
Sections 59-2-918 and 59-2-919.

M.  For purposes of determining the certified tax rate of a
municipality incorporated on or after July 1, 1996, the levy
imposed for municipal-type services or general county purposes
shall be the certified tax rate for municipal-type services or
general county purposes, as applicable.

N.  No new entity, including a new city, may have a
certified tax rate or levy a tax for any particular year unless that
entity existed on the first day of that calendar year.

R884-24P-26.  Requirements of the Farmland Assessment
Act of 1969 Pursuant to Utah Code Ann. Sections 59-2-501
through 59-2-515.

A.  A parcel of land less than five acres in size may qualify
for assessment under the provisions of the Farmland Assessment
Act (FAA) if it:

1.  has ownership identical to and is used in conjunction
with a qualifying parcel of five or more acres;

2.  is in close proximity to the primary farm;
3.  has a direct relationship to the total agricultural

enterprise;
4.  makes a significant contribution to the enterprise’s total

production; and
5.  meets all other requirements set forth in Section 59-2-

503.
B.  FAA application forms shall provide for reporting of

the current serial number, legal description, ownership, and all
other pertinent information of the subject properties.

1.  The assessor shall maintain all FAA records in the
assessor’s office.  These records shall include the original year
of application and clearly indicate the number of years these
properties have been assessed and taxed under the FAA.

2.  All parcels assessed and taxed under the provisions of
the FAA shall be so designated on the assessment roll.

3.  All FAA applications, including those resulting from
changes in ownership, legal description, additions, or deletions,
must be recorded.

C.  For FAA purposes, a property may be considered
contiguous even though it is severed by a public highway,
unimproved road, fence, canal, or waterway.

D.  Upon withdrawal or change in use of a parcel assessed
under the provisions of the FAA, the assessor shall immediately

calculate the amount of the roll-back tax due and the county
shall bill the roll-back tax due.

1.  The amount of the lien shall be shown on the recorded
roll-back statement.

2.  If the roll-back tax is not paid to the county treasurer
within 30 days after billing, the county treasurer shall proceed
to collect the amount due.

3.  If, after a period of being exempt, the property is used
for a purpose that does not qualify for assessment under the
FAA, the roll-back provisions of FAA shall apply to the time
the property was under the provisions of the FAA, up to a
maximum of five years, less the number of years that the
property was exempt.

E.  Land that becomes ineligible for farmland assessment
solely as a result of amendments to Sections 59-2-501 through
59-2-515 is not subject to the roll-back tax if the owner of that
land notifies the county assessor of the land’s ineligibility for
farmland assessment on or before January 1, 1994.

F.  Applications for assessment and taxation under the
FAA may be made only by the owner of farm property.  A lessee
or purchaser of any parcel may arrange with the owner to farm
such land, but the lessee or purchaser may not make application
for farmland assessment in the lessee’s or purchaser’s name.

G.  A leased parcel may be assessed under the FAA if it
meets all of the eligibility requirements set forth in Section 59-
2-503.

H.  All applications for assessment under the provisions of
the FAA shall be accompanied by documentation verifying the
agricultural production of the property for the two years
immediately preceding the year of application.  The county
assessor or the commission may request any additional
information needed to determine eligibility under Section 59-2-
503.

R884-24P-27.  Standards for Assessment Level and
Uniformity of Performance Pursuant to Utah Code Ann.
Section 59-2-704.5.

A.  Definitions.
1.  "Coefficient of dispersion (COD)" means the average

deviation of a group of assessment ratios taken around the
median and expressed as a percent of that measure.

2.  "Coefficient of variation (COV)" means the standard
deviation expressed as a percentage of the mean.

3.  "Division" means the Property Tax Division of the State
Tax Commission.

4.  "Nonparametric" means data samples that are not
normally distributed.

5.  "Parametric" means data samples that are normally
distributed.

6.  "Urban counties" means counties classified as first or
second class counties pursuant to Section 17-16-13.

B.  The Tax Commission adopts the following standards of
assessment performance regarding assessment level and
uniformity:

1.  Upon completion by the Division of the annual
Assessment/Sales Taxation Study, the Division shall issue a
corrective action order for a property class or subclass if the
measure of central tendency is not within 10 percent of the legal
level of assessment or the 95 percent confidence interval of the
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measure of central tendency does not contain the legal level of
assessment.

a)  The measure of central tendency shall be the mean for
parametric samples and the median for nonparametric samples.

b)  The adjustment shall be calculated by dividing the legal
level of assessment by the measure of central tendency when
uniformity meets the standards in B.2., or by the 95 percent
confidence interval limit nearest the legal level of assessment
when the standards in B.2. are not met.

2.  Corrective action for the property being appraised under
the cyclical appraisal plan for a given year shall be ordered by
the Division if the measure of dispersion is outside the following
limits for the coefficient of dispersion (COD), or for the
coefficient of variation (COV) when data are normally
distributed:

a)  In urban counties, the limit for the COD is 15 percent or
less for primary residential and commercial property, and 20
percent or less for vacant land and secondary residential
property.

b)  In rural counties, the limit for the COD is 20 percent or
less for primary residential and commercial property, and 25
percent or less for vacant land and secondary residential
property.

c)  The limit for the COV is 1.25 times the COD.
d)  Corrective action may contain language requiring a

county to create or follow its cyclical appraisal plan.
e)  If the sample size does not meet the requirements of

B.3., or if there is reason to question the reliability of statistical
data achieved under B.3., an alternate performance evaluation
shall be conducted, which may result in corrective action.  The
alternate performance evaluation shall include review and
analysis of the following:

(1)  the county’s procedures for use and collection of
market data, including sales, income, rental, expense, vacancy
rates, and capitalization rates;

(2)  the county-wide land, residential, and commercial
valuation guidelines and their associated procedures for
maintaining current market values;

(3)  the accuracy and uniformity of the county’s individual
property data through a field audit of randomly selected
properties;

(4)  the county’s level of personnel training, ratio of
appraisers to parcels, level of funding, and other workload and
resource considerations.

3.  To achieve statistical accuracy in determining
assessment level under B.1. and uniformity under B.2. for any
property class or subclass, the acceptable sample size shall
consist of 10 or more ratios.

a)  To meet the minimum sample size, the study period may
be extended.

b)  A smaller sample size may be used if:
(1)  that sample size is at least 10 percent of the class or

subclass population; or
(2)  both the Division and the county agree that the sample

may produce statistics that infer corrective action appropriate to
the class or subclass of property.

c)  If the Division, after consultation with the counties,
determines that the sample size does not produce reliable
statistical data, an alternate performance evaluation may be

conducted, which may result in corrective action.  The alternate
performance evaluation shall include review and analysis of the
following:

(1)  the county’s procedures for collection and use of
market data, including sales, income, rental, expense, vacancy
rates, and capitalization rates;

(2)  the county-wide land, residential, and commercial
valuation guidelines and their associated procedures for
maintaining current market values;

(3)  the accuracy and uniformity of the county’s individual
property data through a field audit of randomly selected
properties; and

(4)  the county’s level of personnel training, ratio of
appraisers to parcels, level of funding , and other workload and
resource considerations.

4.  All input to the sample used to measure performance
shall be completed by September first of each study cycle.

5.  Corrective action may contain language requiring a
county to create or follow its cyclical appraisal plan.

C.  The Tax Commission adopts the following procedures
to insure compliance and facilitate implementation of ordered
corrective action:

1.  The Division shall retain authority to correct errors and,
with agreement of the affected county, issue amended orders
without Tax Commission approval. The Division may agree to
any stipulation subsequent to an appeal subject to Tax
Commission approval.

2.  A county receiving a corrective action order resulting
from this rule may file and appeal with the Tax Commission
pursuant to Tax Commission rule R861-1A-11.

3.  A corrective action order will become the final Tax
Commission order if the county does not appeal in a timely
manner, or does not prevail in the appeals process.

4.  The Division may assist local jurisdictions to ensure
implementation of any corrective action orders by the May 22
deadline.

5.  The Division shall complete audits to determine
compliance with corrective action orders as soon after the
assessment roll closes on May 22 as practical.  The Division
shall review the results of the compliance audit with the county
and make any necessary adjustments to the compliance audit by
July 1 of each assessment cycle.  These adjustments shall be
limited to the analysis performed during the compliance audit
and may not include review of the data used to arrive at the
underlying factor order.  After any adjustments, the compliance
audit will then be given to the Tax Commission for any
necessary action.

6.  The county shall be informed of any adjustment
required as a result of the compliance audit.  Any required
adjustment shall appear on the notice required under Section 59-
2-919 (4) and Tax Commission rule R884-24P-24 for the
current year.  This notice shall not be mailed to taxpayers until
required adjustments are implemented.

R884-24P-28.  Reporting Requirements For Leased or
Rented Personal Property, Pursuant to Utah Code Ann.
Section 59-2-306.

A.  The procedure set forth herein is required in reporting
heavy equipment leased or rented during the tax year.
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1.  On forms or diskette provided by the Tax Commission,
the owner of leased or rented heavy equipment shall file semi-
annual reports with the Tax Commission for the periods January
1 through June 30, and July 1 through December 31 of each
year. The reports shall contain the following information:

a)  a description of the leased or rented equipment;
b)  the year of manufacture and acquistion cost;
c)  a listing, by month, of the counties where the equipment

has situs; and
d)  any other information required.
2.  For purposes of this rule, situs is established when

leased or rented equipment is kept in an area for thirty days.
Once situs is established, any portion of thirty days during
which that equipment stays in that area shall be counted as a full
month of situs.  In no case may situs exceed twelve months for
any year.

3.  The completed report shall be submitted to the Property
Tax Division of the Tax Commission within thirty days after
each reporting period.

a)  Noncompliance will require accelerated reporting.

R884-24P-29.  Taxable Household Furnishings Pursuant to
Utah Code Ann. Section 59-2-1113.

A.  Household furnishings, furniture, and equipment are
subject to property taxation if:

1.  the owner of the abode commonly receives legal
consideration for its use, whether in the form of rent, exchange,
or lease payments; or

2.  the abode is held out as available for the rent, lease, or
use by others.

R884-24P-32.  Leasehold Improvements Pursuant to Utah
Code Ann. Section 59-2-303.

A.  The value of leasehold improvements shall be included
in the value of the underlying real property and assessed to the
owner of the underlying real property.

B.  The combined valuation of leasehold improvements and
underlying real property required in A. shall satisfy the
requirements of Section 59-2-103(1).

C.  The provisions of this rule shall not apply if the
underlying real property is owned by an entity exempt from tax
under Section 59-2-1101.

D.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 2000.

R884-24P-33.  2000 Personal Property Valuation Guides and
Schedules Pursuant to Utah Code Ann. Section 59-2-301.

A.  Definitions.
1.  "Acquisition cost" means all costs required to put an

item into service, including purchase price, freight and shipping
costs; installation, engineering, erection or assembly costs; and
excise and sales taxes.

a)  Indirect costs such as debugging, licensing fees and
permits, insurance or security are not included in the acquisition
cost.

b)  Acquisition cost may correspond to the cost new for
new property, or cost used for used property.

2.  "Actual cost" includes the value of components
necessary to complete the vehicle, such as tanks, mixers, special

containers, passenger compartments, special axles, installation,
engineering, erection, or assembly costs.

a)  Actual cost does not include sales or excise taxes,
maintenance contracts, registration and license fees, dealer
charges, tire tax, freight, or shipping costs.

3.  "Cost new" means the manufacturer’s suggested retail
price or the actual cost of the property when purchased new.
For property purchased used the cost new may be estimated by
the taxing authority.

4.  "Percent good" means an estimate of value, expressed
as a percentage, based on a property’s acquisition cost or cost
new, adjusted for depreciation and appreciation of all kinds.

a)  The percent good factor is applied against the
acquisition cost or the cost new to derive taxable value for the
property.

b)  Percent good schedules are derived from an analysis of
the Internal Revenue Service Class Life, the Marshall and Swift
Cost index, and vehicle valuation guides such as NADA.

B.  Each year the Property Tax Division shall update and
publish percent good schedules for use in computing personal
property valuation.

1.  Proposed schedules shall be transmitted to county
assessors and interested parties for comment before adoption.

2.  A public comment period will be scheduled each year
and a public hearing will be scheduled if requested by ten or
more interested parties or at the discretion of the Commission.

3.  County assessors may deviate from the schedules when
warranted by specific conditions affecting an item of personal
property.  When a deviation will affect an entire class or type of
personal property, a written report, substantiating the changes
with verifiable data, must be presented to the Commission.
Alternative schedules may not be used without prior written
approval of the Commission.

4.  The assessor and the Commission may rely on other
publications listing costs new or market values when valuing
motor vehicles not found in the source guide recommended by
the Commission.

C.  Other taxable personal property that is not included in
the listed classes includes:

1.  Supplies on hand as of January 1 at 12:00 noon,
including office supplies, shipping supplies, maintenance
supplies, replacement parts, lubricating oils, fuel and
consumable items not held for sale in the ordinary course of
business.  Supplies are assessed at total cost, including freight-
in.

2.  Equipment leased or rented from inventory is subject to
ad valorem tax.  Refer to the appropriate property class schedule
to determine taxable value.

3.  Property held for rent or lease is taxable, and is not
exempt as inventory.  For entities primarily engaged in rent-to-
own, inventory on hand at January 1 is exempt and property out
on rent-to-own contracts is taxable.

D.  Personal property valuation schedules may not be
appealed to, or amended by, county boards of equalization.

E.  All taxable personal property is classified by expected
economic life as follows:

1.  Class 1 - Short Life Property.  Property in this class has
a typical life of more than one year and less than four years. It
is fungible in that it is difficult to determine the age of an item



UAC (As of July 1, 2000) Printed:  July 13, 2000 Page 280

retired from service.
a)  Examples of property in the class include:
(1)  barricades/warning signs;
(2)  library materials;
(3)  patterns, jigs and dies;
(4)  pots, pans, and utensils;
(5)  canned computer software;
(6)  hotel linen;
(7)  wood and pallets; and
(8)  video tapes.
b)  With the exception of video tapes, taxable value is

calculated by applying the percent good factor against the
acquisition cost of the property.

c)  A licensee of canned computer software shall use one of
the following substitutes for acquisition cost of canned computer
software if no acquisition cost for the canned computer software
is stated:

(1)  retail price of the canned computer software;
(2)  if a retail price is unavailable, and the license is a

nonrenewable single year license agreement, the total sum of
expected payments during that 12-month period; or

(3)  if the licensing agreement is a renewable agreement or
is a multiple year agreement, the present value of all expected
licensing fees paid pursuant to the agreement.

d)  Video tapes are valued at $15.00 per tape for the first
year and $3.00 per tape thereafter.
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2.  Class 2 - Computer Dependent Machinery.
a)  Machinery shall be classified as computer dependent

machinery if all of the following conditions are met:
(1)  The equipment is sold as a single unit.  If the invoice(s)

break out the computer separately from the machine, the
computer must be valued as Class 12 property and the machine
as Class 8 property.

(2)  The machine cannot operate without the computer and
the computer cannot perform functions outside the machine.

(3)  The machine can perform multiple functions and is
controlled by a programmable central processing unit.

(4)  The total cost of the machine and computer combined
is depreciated as a unit for income tax purposes.

(5)  The capabilities of the machine cannot be expanded by
substituting a more complex computer for the original.

b)  Taxable value is calculated by applying the percent
good factor against the acquisition cost of the property.
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3.  Class 3 - Short Life Trade Fixtures.  Property in this
class generally consists of electronic types of equipment and
includes property subject to rapid functional and economic
obsolescence or severe wear and tear.

a)  Examples of property in this class include:
(1)  office machines;
(2)  alarm systems;
(3)  shopping carts;
(4)  ATM machines;
(5)  small equipment rentals;
(6)  rent-to-own merchandise;
(7)  telephone equipment and systems;
(8)  music systems;
(9)  vending machines; and
(10)  video game machines.
b)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.
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4.  Class 5 - Long Life Trade Fixtures.  Class 5 property is
subject to functional obsolescence in the form of style changes.

a)  Examples of property in this class include:
(1)  furniture;
(2)  bars and sinks:
(3)  booths, tables and chairs;
(4)  beauty and barber shop fixtures;
(5)  cabinets and shelves;
(6)  displays, cases and racks;
(7)  office furniture;
(8)  theater seats;
(9)  water slides; and
(10)  signs, mechanical and electrical.
b)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.
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5.  Class 6 - Heavy and Medium Duty Trucks.
a)  Examples of property in this class include:
(1)  heavy duty trucks; and
(2)  medium duty trucks.
b)  Taxable value is calculated by applying the percent

good factor against the actual cost of the property when
purchased new or 75 percent of the manufacturer’s suggested
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retail price.  The taxable value for vehicles purchased used will
be determined by applying the percent good factor to the value
determined by the assessing authority.  For state assessed
vehicles, the value of attached equipment will be included in the
total vehicle valuation.

c)  The 2000 percent good applies to 2000 models
purchased in 1999.

d)  Trucks weighing two tons or more have a minimum
value of $1,750 and a minimum tax of $26.25.
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6.  Class 7 - Medical and Dental Equipment.  Class 7
property is subject to a high degree of technological
development by the health industry.

a)  Examples of property in this class include:
(1)  medical and dental equipment and instruments;
(2)  exam tables and chairs;
(3)  high-tech hospital equipment;
(4)  microscopes; and
(5)  optical equipment.
b)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

7$%/(��

�������<HDU�RI������������3HUFHQW�*RRG
�����$FTXLVLWLRQ�������RI�$FTXLVLWLRQ�&RVW

�������������������������������
�������������������������������
�������������������������������
�������������������������������
�������������������������������
�������������������������������
�������������������������������
�������������������������������
�������������������������������
�������������������������������
������������DQG�SULRU����������

7.  Class 8 - Machinery and Equipment.  Property in this
class is subject to considerable functional and economic
obsolescence created by competition as technologically
advanced and more efficient equipment becomes available.

a)  Examples of property in this class include:
(1)  manufacturing machinery;
(2)  amusement rides;
(3)  bakery equipment;
(4)  distillery equipment;
(5)  refrigeration equipment;
(6)  laundry and dry cleaning equipment;
(7)  machine shop equipment;

(8)  processing equipment;
(9)  auto service and repair equipment;
(10)  mining equipment;
(11)  ski lift machinery;
(12)  printing equipment; and
(13)  bottling or cannery equipment.
b)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.
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8.  Class 9 - Off-Highway Vehicles.
a)  Examples of property in this class include:
(1)  dirt and trail motorcycles;
(2)  all terrain vehicles;
(3)  golf carts; and
(4)  snowmobiles.
b)  Taxable value is calculated by applying the percent

good factor against the cost new or suggested list price from the
January-April NADA Motorcycle/Snowmobile/ATV Appraisal
Guide.

c)  The 2000 percent good applies to 2000 models
purchased in 1999.

d)  Off-Highway Vehicles have a minimum value of $500
and a minimum tax of $7.50.
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9.  Class 10 - Railroad Cars.  The Class 10 schedule was
developed to value the property of railroad car companies.
Functional and economic obsolescence is recognized in the
developing technology of the shipping industry.  Heavy wear
and tear is also a factor in valuing this class of property.

a)  Taxable value is calculated by applying the percent
good factor against the acquisition cost of the property.
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10.  Class 11 - Street Motorcycles.
a)  Examples of property in this class include:
(1)  street motorcycles;
(2)  scooters; and
(3)  mopeds.
b)  Taxable value is calculated by applying the percent

good factor against the original cost new or the suggested list
price from the January-April edition of the NADA
Motorcycle/Snowmobile/ATV Appraisal Guide.

c)  The 2000 percent good applies to 2000 models
purchased in 1999.

d)  Street motorcycles have a minimum value of $500 and
a minimum tax of $7.50.
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11.  Class 12 - Computer Hardware.
a)  Examples of property in this class include:
(1)  data processing equipment;
(2)  personal computers;
(3)  main frame computers;
(4)  computer equipment peripherals; and
(5)  cad/cam systems.
b)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.
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12.  Class 13 - Heavy Equipment.
a)  Examples of property in this class include:
(1)  construction equipment;
(2)  excavation equipment;
(3)  loaders;
(4)  batch plants;
(5)  snow cats; and
(6)  power sweepers.
b)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.
c)  2000 model equipment purchased in 1999 is valued at

100 percent of acquisition cost.
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13.  Class 14 - Motor Homes.
a)  Taxable value is calculated by applying the percent

good against the cost new derived from the January-April
edition of the NADA Recreational Vehicle Appraisal Guide.

b)  The 2000 percent good applies to 2000 models
purchased in 1999.
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14.  Class 15 - Semiconductor Manufacturing Equipment.
Class 15 applies only to equipment used in the production of
semiconductor products.

a)  Examples of property in this class include:
(1)  crystal growing equipment;
(2)  die assembly equipment;
(3)  wire bonding equipment;
(4)  encapsulation equipment;
(5)  semiconductor test equipment;
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(6)  clean room equipment;
(7)  chemical and gas systems related to semiconductor

manufacturing;
(8)  deionized water systems;
(9)  electrical systems; and
(10)  photo mask and wafer manufacturing dedicated to

semiconductor production.
b)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.
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15.  Class 16 - Long-Life Property.  Class 16 property has
a long physical life with little obsolescence.

a)  Examples of property in this class include:
(1)  billboards;
(2)  sign towers;
(3)  radio towers;
(4)  ski lift and tram towers;
(5)  non-farm grain elevators; and
(6)  bulk storage tanks.
b)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.
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16.  Class 17 - Boats.
a)  Examples of property in this class include:
(1)  boats;
(2)  boat motors; and
(3)  personal watercraft.
b)  Taxable value is calculated by applying the percent

good factor against the original cost new or the F.O.B. or P.O.E.
price from the ABOS Marine Blue Book.

c)  The 2000 percent good applies to 2000 models
purchased in 1999.

d)  Boats have a minimum value of $500 and a minimum
tax of $7.50.
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17.  Class 18 - Travel Trailers/Truck Campers.
a)  Examples of property in this class include:
(1)  travel trailers;
(2)  truck campers; and
(3)  tent trailers.
b)  Taxable value is calculated by applying the percent

good factor against the original cost new or, for travel trailers,
from the January-April edition of the NADA Recreational
Vehicle Appraisal Guide.

c)  The 2000 percent good applies to 2000 models
purchased in 1999.

d)  Trailers and truck campers have a minimum value of
$500 and a minimum tax of $7.50.
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18.  Class 20 - Petroleum and Natural Gas Exploration and
Production Equipment.  Class 20 property is subject to
significant functional and economic obsolescence due to the
volatile nature of the petroleum industry.

a)  Examples of property in this class include:
(1)  oil and gas exploration equipment;
(2)  distillation equipment;
(3)  wellhead assemblies;
(4)  holding and storage facilities;
(5)  drill rigs;
(6)  reinjection equipment;
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(7)  metering devices;
(8)  cracking equipment;
(9)  well-site generators, transformers, and power lines;
(10)  equipment sheds;
(11)  pumps;
(12)  radio telemetry units; and
(13)  support and control equipment.
b)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.
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19.  Class 21 - Commercial and Utility Trailers.
a)  Examples of property in this class include:
(1)  commercial trailers;
(2)  utility trailers;
(3)  cargo utility trailers;
(4)  boat trailers;
(5)  converter gears;
(6)  horse and stock trailers; and
(7)  all trailers not included in Class 18.
b)  Taxable value is calculated by applying the percent

good factor against the cost new of the property.  For state
assessed vehicles, the value of attached equipment will be
included in the total vehicle valuation.

c)  The 2000 percent good applies to 2000 models
purchased in 1999.

d)  Commercial and utility trailers have a minimum value
of $500 and a minimum tax of $7.50.
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20.  Class 22 - Passenger Cars, Light Trucks/Utility
Vehicles, and Vans.

a)  Class 22 vehicles fall within four subcategories:
domestic passenger cars, foreign passenger cars, light trucks,
including utility vehicles, and vans.

b)  Because Section 59-2-405.1 subjects Class 22 property
to an age-based uniform fee, a percent good schedule is not
necessary for this class.

21.  Class 23 - Aircraft Not Listed in the Bluebook Price
Digest Subject to the Uniform Tax.

a)  Examples of property in this class include:
(1)  kit-built aircraft;
(2)  experimental aircraft;
(3)  gliders;
(4)  hot air balloons; and
(5)  any other aircraft requiring FAA registration.
b)  Aircraft subject to the uniform tax, but not listed in the

Aircraft Bluebook Price Digest, are valued by applying the
percent good factor against the acquisition cost of the aircraft.

c)  Aircraft requiring Federal Aviation Agency registration
and kept in Utah must be registered with the Motor Vehicle
Division of the Tax Commission.
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22.  Class 24 - Leasehold Improvements.
a)  This class includes leasehold improvements to real

property installed by a tenant.  The Class 24 schedule is to be
used only with leasehold improvements that are assessed to the
lessee of the real property pursuant to Tax Commission rule
R884-24P-32.  Leasehold improvements include:

(1)  walls and partitions;
(2)  plumbing and roughed-in fixtures;
(3)  floor coverings other than carpet;
(4)  store fronts;
(5)  decoration;
(6)  wiring;
(7)  suspended or acoustical ceilings;
(8)  heating and cooling systems; and
(9)  iron or millwork trim.
b)  Taxable value is calculated by applying the percent

good factor against the cost of acquisition, including
installation.

c)  The Class 3 schedule is used to value short life
leasehold improvements.
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23.  Class 25 - Aircraft Manufacturing Tools and Dies.
Property in this class is generally subject to rapid physical,
functional, and economic obsolescence.

a)  Examples of property in this class include:
(1)  aircraft jigs and dies;
(2)  aircraft molds;
(3)  aircraft patterns;
(4)  aircraft taps and gauges;
(5)  aircraft manufacturing test equipment;
(6)  aircraft fixtures; and
(7)  special aircraft manufacturing aids.
b)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.
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F.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 2000.

R884-24P-34.  Use of Sales or Appraisal Information
Gathered in Conjunction With Assessment/Sales Ratio
Studies Pursuant to Utah Code Ann. Section 59-2-704.

A.  Market data gathered for purposes of an
assessment/sales ratio study may be used for valuation purposes
only as part of a systematic reappraisal program whereby all
similar properties are given equitable and uniform treatment.

B.  Sales or appraisal data gathered in conjunction with a
ratio study shall not be used for an isolated reappraisal of the
sold or appraised properties.

C.  Information derived from ratio studies regarding the
values assigned to real property and personal property shall not
be used to establish the apportionment between real and
personal property in future assessments.

R884-24P-35.  Annual Affidavit of Exempt Use Pursuant to
Utah Code Ann. Section 59-2-1101.

A.  The owner of property receiving a full or partial
exemption from property tax based on exclusive use for
religious, charitable or educational purposes, is required to file
the annual affidavit prescribed in Utah Code Ann. Section 59-2-
1101.

R884-24P-36.  Contents of Real Property Tax Notice
Pursuant to Utah Code Ann. Section 59-2-1317.

A.  In addition to the information required by Section 59-2-
1317, the tax notice for real property shall specify the following:

1.  the property identification number;
2.  the appraised value of the property and, if applicable,

any adjustment for residential exemptions expressed in terms of
taxable value;

3.  if applicable, tax relief for taxpayers eligible for blind,
veteran, or poor abatement or the circuit breaker, which shall be
shown as credits to total taxes levied; and

4.  itemized tax rate information for each taxing entity and
total tax rate.

R884-24P-37.  Separate Values of Land and Improvements
Pursuant to Utah Code Ann. Sections 59-2-301 and 59-2-305.

A.  The county assessor shall maintain an appraisal record
of all real property subject to assessment by the county.  The
record shall include the following information:

1.  owner of the property;
2.  property identification number;
3.  description and location of the property; and
4.  full market value of the property.
B.  Real property appraisal records shall show separately

the value of the land and the value of any improvements.

R884-24P-38.  Nonoperating Railroad Properties Pursuant
to Utah Code Ann. Section 59-2-201(4).

A.  Definitions.
1.  "Railroad right of way" (RR-ROW) means a strip of

land upon which a railroad company constructs the road bed.
a.  RR-ROW within incorporated towns and cities shall

consist of 50 feet on each side of the main line main track,
branch line main track or main spur track.  Variations to the 50-
foot standard shall be approved on an individual basis.

b.  RR-ROW outside incorporated towns and cities shall
consist of the actual right-of-way owned if not in excess of 100
feet on each side of the center line of the main line main track,
branch line main track, or main spur track.  In cases where
unusual conditions exist, such as mountain cuts, fills, etc., and
more than 100 feet on either side of the main track is required
for ROW and where small parcels of land are otherwise required
for ROW purposes, the necessary additional area shall be
reported as RR-ROW.

B.  Assessment of nonoperating railroad properties.
Railroad property formerly assessed by the unitary method
which has been determined to be nonoperating, and which is not
necessary to the conduct of the business, shall be assessed
separately by the local county assessor.  For purposes of this
rule:

C.  Assessment procedures.
1.  Properties charged to nonoperating accounts are

reviewed by the Property Tax Division, and if taxable, are
assessed and placed on the local county assessment rolls
separately from the operating properties.

2.  RR-ROW is considered as operating and as necessary
to the conduct and contributing to the income of the business.
Any revenue derived from leasing of property within the RR-
ROW is considered as railroad operating revenues.

3.  Real property outside of the RR-ROW which is
necessary to the conduct of the railroad operation is considered
as part of the unitary value.  Some examples are: company
homes occupied by superintendents and other employees on 24-
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hour call, storage facilities for railroad operations,
communication facilities, and spur tracks outside of RR-ROW.

4.  Abandoned RR-ROW is considered as nonoperating and
shall be reported as such by the railroad companies.

5.  Real property outside of the RR-ROW which is not
necessary to the conduct of the railroad operations is classified
as nonoperating and therefore assessed by the local county
assessor.  Some examples are:  land leased to service station
operations, grocery stores, apartments, residences, and
agricultural uses.

6.  RR-ROW obtained by government grant or act of
Congress is deemed operating property.

D.  Notice of Determination.  It is the responsibility of the
Property Tax Division to provide a notice of determination to
the owner of the railroad property and the assessor of the county
where the railroad property is located immediately after such
determination of operating or nonoperating status has been
made.  If there is no appeal to the notice of determination, the
Property Tax Division shall notify the assessor of the county
where the property is located so the property may be placed on
the roll for local assessment.

E.  Appeals.  Any interested party who wishes to contest
the determination of operating or nonoperating property may do
so by filing a request for agency action within ten days of the
notice of determination of operating or nonoperating properties.
Request for agency action may be made pursuant to Utah Code
Ann. Title 63, Chapter 46b.

R884-24P-40.  Exemption of Parsonages, Rectories,
Monasteries, Homes and Residences Pursuant to Utah Code
Annotated 59-2-1101(d) and Article XIII, Section 2 of the
Utah Constitution.

A.  Parsonages, rectories, monasteries, homes and
residences if used exclusively for religious purposes, are exempt
from property taxes if they meet all of the following
requirements:

1.  The land and building are owned by a religious
organization which has qualified with the Internal Revenue
Service as a Section 501(c)(3) organization and which
organization continues to meet the requirements of that section.

2.  The building is occupied only by persons whose full
time efforts are devoted to the religious organization and the
immediate families of such persons.

3.  The religious organization, and not the individuals who
occupy the premises, pay all payments, utilities, insurance,
repairs, and all other costs and expenses related to the care and
maintenance of the premises and facilities.

B.  The exemption for one person and the family of such
person is limited to the real estate that is reasonable for the
residence of the family and which remains actively devoted
exclusively to the religious purposes.  The exemption for more
than one person, such as a monastery, is limited to that amount
of real estate actually devoted exclusively to religious purposes.

C.  Vacant land which is not actively used by the religious
organization, is not deemed to be devoted exclusively to
religious purposes, and is therefore not exempt from property
taxes.

1.  Vacant land which is held for future development or
utilization by the religious organization is not deemed to be

devoted exclusively to religious purposes and therefore not tax
exempt.

2.  Vacant land is tax exempt after construction commences
or a building permit is issued for construction of a structure or
other improvements used exclusively for religious purposes.

R884-24P-41.  Adjustment or Deferral of Property Taxes
Pursuant to Utah Code Ann. Section 59-2-1347.

A.  Requested adjustments to taxes for past years may not
be made under Utah Code Ann. Section 59-2-1347 if the
requested adjustment is based only on property valuation.

B.  Utah Code Ann. Section 59-2-1347 applies only to
taxes levied but unpaid and may not serve as the basis for
refunding taxes already paid.

C.  Utah Code Ann. Section 59-2-1347 may only be
applied to taxes levied for the five most recent tax years except
where taxes levied remain unpaid as a result of administrative
action or litigation.

R884-24P-42.  Farmland Assessment Audits and Personal
Property Audits Pursuant to Utah Code Ann. Subsection 59-
2-508(2), and Section 59-2-705.

A.  The Tax Commission is responsible for auditing the
administration of the Farmland Assessment Act to verify proper
listing and classification of all properties assessed under the act.
The Tax Commission also conducts routine audits of personal
property accounts.

1.  If an audit reveals an incorrect assignment of property,
or an increase or decrease in value, the county assessor shall
correct the assessment on the assessment roll and the tax roll.

2.  A revised assessment notice or tax notice or both shall
be mailed to the taxpayer for the current year and any previous
years affected.

3.  The appropriate tax rate for each year shall be applied
when computing taxes due for previous years.

B.  Assessors shall not alter results of an audit without first
submitting the changes to the Tax commission for review and
approval.

C.  The Tax Commission shall review assessor compliance
with this rule.  Noncompliance may result in an order for
corrective action.

R884-24P-44.  Farm Machinery and Equipment Exemption
Pursuant to Utah Code Ann. Sections 59-2-102 and 59-2-
1101.

A.  The use of the machinery and equipment, whether by
the claimant or a lessee, shall determine the exemption.

1.  For purposes of this rule, the term owner includes a
purchaser under an installment purchase contract or capitalized
lease where ownership passes to the purchaser at the end of the
contract without the exercise of an option on behalf of the
purchaser or seller.

B.  Farm machinery and equipment is used primarily for
agricultural purposes if it is used primarily for the production or
harvesting of agricultural products.

C.  The following machinery and equipment is used
primarily for the production or harvesting of agricultural
products:

1.  Machinery and equipment used on the farm for storage,
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cooling, or freezing of fruits or vegetables;
2.  Except as provided in C.3., machinery and equipment

used in fruit or vegetable growing operations if the machinery
and equipment does not physically alter the fruit or vegetables;
and

3.  Machinery and equipment that physically alters the form
of fruits or vegetables if the operations performed by the
machinery or equipment are reasonable and necessary in the
preparation of the fruit or vegetables for wholesale marketing.

D.  Machinery and equipment used for processing of
agricultural products are not exempt.

R884-24P-47.  Uniform Tax on Aircraft Pursuant to Utah
Code Ann. Sections 59-2-404, 59-2-1005, 59-2-1302, and 59-
2-1303.

A.  Registration of aircraft requires payment of a uniform
tax in lieu of ad valorem personal property tax.  This tax shall be
collected by the county assessor at the time of registration at the
rate prescribed in Section 59-2-404.

B.  The average wholesale market value of the aircraft is
the arithmetic mean of the average low wholesale book value
and the average high wholesale book value.  This average price
will be used as the basis for the initial assessment.  These
amounts are obtained from the fall edition of the Aircraft
Bluebook Price Digest in the year preceding the year of
registration for all aircraft listed in that publication.

1.  The average wholesale market value of aircraft subject
to registration but not shown in the Aircraft Bluebook Price
Digest will be assessed according to the annual depreciation
schedule for aircraft valuation set forth in Tax Commission rule
R884-24P-33, "Personal Property Valuation Guides and
Schedules."

2.  Instructions for interpretation of codes are found inside
the Aircraft Bluebook Price Digest.

a)  Average low wholesale values are found under the
heading "Average equipped per base avg change/invtry."

b)  Average high wholesale values are found under the
heading "change mktbl."

c)  Aircraft values not in accordance with "average" may be
adjusted by the assessor following the instructions in the
Bluebook.  Factors that have the greatest impact on value
include:  high engine time, air worthiness directives not
complied with, status of annual inspection, crash damage, paint
condition, and interior condition.

C.  The uniform tax is due each year the aircraft is
registered in Utah.  If the aircraft is sold within the same
registration period, no additional uniform tax shall be due.
However, the purchaser shall pay any delinquent tax as a
condition precedent to registration.

D.  If an aircraft is purchased or moved to Utah during the
year and newly registered in Utah, the uniform tax shall be
prorated based on the number of months remaining in the
registration period.

1.  Any portion of a month shall be counted as a full month.
For example, if registration is required during July, 50 percent
of the uniform tax shall be paid as a condition of registration.

2.  If the aircraft is moved to Utah during the year, and
property tax was paid to another state prior to moving the
aircraft into Utah, any property tax paid shall be allowed as a

credit against the prorated uniform tax due in Utah.
a)  This credit may not be refunded if the other state

property tax exceeds the uniform tax due in Utah for the
comparable year.

b)  Proof of payment shall be submitted before credit is
allowed.

E.  The uniform tax collected by county assessors shall be
distributed to the taxing districts of the county in which the
aircraft is located as shown on the registration application.  If
the aircraft is registered in a county other than the county of the
aircraft location, the tax collected shall be forwarded to the
appropriate county within five working days.

F.  The Tax Commission shall supply registration forms
and numbered decals to the county assessors.  Forms to assess
the uniform tax shall be prepared by the counties each year.  The
Tax Commission shall maintain an owners’ data base and supply
the counties with a list of registrations by county after the first
year and shall also supply registration renewal forms preprinted
with the prior year’s registration information.

G.  The aircraft owner or person or entity in possession
thereof shall immediately provide access to any aircraft hangar
or other storage area or facility upon request by the assessor or
the assessor’s designee in order to permit the determination of
the status of registration of the aircraft, and the performance of
any other act in furtherance of the assessor’s duties.

H.  The provisions applicable to securing or collecting
personal property taxes set forth in Sections 59-2-1302 and 59-
2-1303 shall apply to the collection of delinquent uniform taxes.

I.  If the aircraft owner and the county assessor cannot
reach agreement concerning the aircraft valuation, the valuation
may be appealed to the county board of equalization under
Section 59-2-1005.

R884-24P-49.  Calculating the Utah Apportioned Value of a
Private Rail Car Company Pursuant to Utah Code Ann.
Section 59-2-201.

A.  Definitions.
1.  "Average market value per rail car" means the total rail

car market value divided by the total number of rail cars in the
rail car company’s fleet.

2.  "Total rail car market value" means the sum of the
acquisition cost by year for rail cars purchased by the rail car
company multiplied by the appropriate percent good factors
contained in Class 10 of R884-24P-33, Personal Valuation
Guides and Schedules, plus the sum of betterments by year
depreciated on a 14-year straight line method.

3.  "Total system car miles" means both loaded and empty
miles accumulated during the prior calendar year by all the rail
cars in the rail company’s fleet.

4.  "Utah car miles" mean both loaded and empty miles
accumulated within Utah during the prior calendar year by all
the rail cars in the rail company’s fleet.

5.  "Utah percent of the system factor" means the Utah car
miles divided by the total system car miles.

B.  The taxable value of a private rail car company
apportioned to Utah, for which the Utah percent of system factor
is more than 50 percent, shall be determined by multiplying the
Utah percent of system factor by the total rail car market value.

C.  The taxable value of a private rail car company
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apportioned to Utah, for which the Utah percent of system factor
is less than or equal to 50 percent, shall be determined in the
following manner:

1.  Calculate the number of rail cars allocated to Utah under
the percent of system factor.

a)  Multiply the Utah percent of system factor by the total
number of in-service rail cars in the company’s fleet.

b)  Multiply the product obtained in C.1.a) by 50 percent.
2.  Calculate the number of rail cars allocated to Utah under

the time speed factor.
a) Divide Utah car miles by the average rail car miles

traveled in Utah per year.  The Commission has determined that
the average rail car miles traveled in Utah per year shall equal
200,000 miles.

b)  Multiply the quotient obtained in C.2.a) by the percent
of in-service rail cars in the company’s fleet.

c)  Multiply the product obtained in C.2.b) by 50 percent.
3.  Add the number of rail cars allocated to Utah under the

percent of system factor, calculated in C.1.b), and the number of
rail cars allocated to Utah under the time speed factor, calculated
in C.2.c), and multiply that sum by the average market value per
rail car.

D.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 1997.

R884-24P-50.  Apportioning the Utah Proportion of
Commercial Aircraft Valuations Pursuant to Utah Code
Ann. Section 59-2-201.

A.  Definitions.
1.  "Commercial air carrier" means any air charter service,

air contract service or airline as defined by Section 59-2-102.
2.  "Ground time" means the time period beginning at the

time an aircraft lands and ending at the time an aircraft takes off.
B.  The commission shall apportion to a tax area the

assessment of the mobile flight equipment owned by a
commercial air carrier in the proportion that the ground time in
the tax area bears to the total ground time in the state.

C.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning with the 1999 calendar
year.

R884-24P-52.  Criteria for Determining Primary Residence
Pursuant to Utah Code Ann. Sections 59-2-102 and 59-2-103.

A.  "Household" is as defined in Section 59-2-1202.
B.  "Primary residence" means the location where domicile

has been established.
C.  Except as provided in D. and F.3., the residential

exemption provided under Section 59-2- 103 is limited to one
primary residence per household.

D.  An owner of multiple properties may receive the
residential exemption on all properties for which the property is
the primary residence of the tenant.

E.  Factors or objective evidence determinative of domicile
include:

1.  whether or not the individual voted in the place he
claims to be domiciled;

2.  the length of any continuous residency in the location
claimed as domicile;

3.  the nature and quality of the living accommodations that

an individual has in the location claimed as domicile as opposed
to any other location;

4.  the presence of family members in a given location;
5.  the place of residency of the individual’s spouse or the

state of any divorce of the individual and his spouse;
6.  the physical location of the individual’s place of

business or sources of income;
7.  the use of local bank facilities or foreign bank

institutions;
8.  the location of registration of vehicles, boats, and RVs;
9.  membership in clubs, churches, and other social

organizations;
10.  the addresses used by the individual on such things as:
a)  telephone listings;
b)  mail;
c)  state and federal tax returns;
d)  listings in official government publications or other

correspondence;
e)  driver’s license;
f)  voter registration; and
g)  tax rolls;
11.  location of public schools attended by the individual

or the individual’s dependents;
12. the nature and payment of taxes in other states;
13.  declarations of the individual:
a)  communicated to third parties;
b)  contained in deeds;
c)  contained in insurance policies;
d)  contained in wills;
e)  contained in letters;
f)  contained in registers;
g)  contained in mortgages; and
h)  contained in leases.
14.  the exercise of civil or political rights in a given

location;
15.  any failure to obtain permits and licenses normally

required of a resident;
16.  the purchase of a burial plot in a particular location;
17.  the acquisition of a new residence in a different

location.
F.  Administration of the Residential Exemption.
1.  Except as provided in F.2. and F.4., the first one acre of

land per residential unit shall receive the residential exemption.
2.  If a parcel has high density multiple residential units,

such as an apartment complex or a mobile home park, the
amount of land, up to the first one acre per residential unit,
eligible to receive the residential exemption shall be determined
by the use of the land.  Land actively used for residential
purposes qualifies for the exemption.

3.  If the county assessor determines that a property under
construction will qualify as a primary residence upon
completion, the property shall qualify for the residential
exemption while under construction.

4.  A property assessed under the Farmland Assessment
Act shall receive the residential exemption only for the
homesite.

5.  A property with multiple uses, such as residential and
commercial, shall receive the residential exemption only for the
percentage of the property that is used as a primary residence.
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6.  If the county assessor determines that an unoccupied
property will qualify as a primary residence when it is occupied,
the property shall qualify for the residential exemption while
unoccupied.

R884-24P-53.  2000 Valuation Guides for Valuation of Land
Subject to the Farmland Assessment Act Pursuant to Utah
Code Ann. Section 59-2-515.

A.  Each year the Property Tax Division shall update and
publish schedules to determine the taxable value for land subject
to the Farmland Assessment Act on a per acre basis.

1.  The schedules shall be based on the productivity of the
various types of agricultural land as determined through crop
budgets and net rents.

2.  Proposed schedules shall be transmitted by the Property
Tax Division to county assessors for comment before adoption.

3.  County assessors may not deviate from the schedules.
4.  Not all types of agricultural land exist in every county.

If no taxable value is shown for a particular county in one of the
tables, that classification of agricultural land does not exist in
that county.

B.  All property defined as farmland pursuant to Section
59-2- 501 shall be assessed on a per acre basis as follows:

1.  Irrigated farmland shall be assessed under the following
classifications.

a)  Irrigated I.  The following counties shall assess Irrigated
I property based upon the per acre values listed below:
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b)  Irrigated II.  The following counties shall assess
Irrigated II property based upon the per acre values listed below:
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c)  Irrigated III.  The following counties shall assess
Irrigated III property based upon the per acre values listed
below:
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d)  Irrigated IV.  The following counties shall assess
Irrigated IV property based upon the per acre values listed
below:

7$%/(��
,UULJDWHG�,9

��������������%HDYHU��������������
��������������%R[�(OGHU�����������
��������������&DFKH���������������
��������������&DUERQ��������������
��������������'DJJHWW�������������
��������������'DYLV���������������
��������������'XFKHVQH������������
��������������(PHU\���������������
��������������*DUILHOG������������
��������������*UDQG���������������
��������������,URQ����������������
��������������-XDE����������������
��������������.DQH����������������
��������������0LOODUG�������������
��������������0RUJDQ��������������
��������������3LXWH���������������
��������������5LFK����������������
��������������6DOW�/DNH�����������
��������������6DQ�-XDQ������������
��������������6DQSHWH�������������
��������������6HYLHU��������������
��������������6XPPLW��������������
��������������7RRHOH��������������
��������������8LQWDK��������������
��������������8WDK����������������
��������������:DVDWFK�������������
��������������:DVKLQJWRQ����������
��������������:D\QH���������������
��������������:HEHU���������������

2.  Fruit orchards shall be assessed per acre based upon the
following schedule:

7$%/(��
)UXLW�2UFKDUGV

����������D���%R[�(OGHU������������������
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����������E���'DYLV����������������������
����������F���8WDK�����������������������
����������G���:DVKLQJWRQ�����������������
����������H���:HEHU����������������������
����������I���$OO�RWKHU�FRXQWLHV���������

3.  Meadow IV property shall be assessed per acre based
upon the following schedule:

7$%/(��
0HDGRZ�,9

��������������%HDYHU��������������
��������������%R[�(OGHU�����������
��������������&DFKH���������������
��������������&DUERQ��������������
��������������'DJJHWW�������������
��������������'DYLV���������������
��������������'XFKHVQH������������
��������������(PHU\���������������
��������������*DUILHOG������������
��������������*UDQG���������������
��������������,URQ����������������
��������������-XDE����������������
��������������.DQH����������������
��������������0LOODUG�������������
��������������0RUJDQ��������������
��������������3LXWH���������������
��������������5LFK����������������
��������������6DOW�/DNH�����������
��������������6DQSHWH�������������
��������������6HYLHU��������������
��������������6XPPLW��������������
��������������7RRHOH��������������
��������������8LQWDK��������������
��������������8WDK����������������
��������������:DVDWFK�������������
��������������:DVKLQJWRQ����������
��������������:D\QH���������������
��������������:HEHU���������������

4.  Dry land shall be classified as one of the following two
categories and shall be assessed on a per acre basis as follows:

a)  Dry III.  The following counties shall assess Dry III
property based upon the per acre values listed below:

7$%/(��
'U\�,,,

��������������%HDYHU����������������
��������������%R[�(OGHU�������������
��������������&DFKH�����������������
��������������&DUERQ����������������
��������������'DYLV�����������������
��������������'XFKHVQH��������������
��������������*DUILHOG��������������
��������������*UDQG�����������������
��������������,URQ������������������
��������������-XDE������������������
��������������.DQH������������������
��������������0LOODUG���������������
��������������0RUJDQ����������������
��������������5LFK������������������
��������������6DOW�/DNH�������������
��������������6DQ�-XDQ��������������
��������������6DQSHWH���������������
��������������6XPPLW����������������
��������������7RRHOH����������������
��������������8LQWDK����������������
��������������8WDK������������������
��������������:DVDWFK���������������
��������������:DVKLQJWRQ������������
��������������:HEHU�����������������

b)  Dry IV.  The following counties shall assess Dry IV
property based upon the per acre values listed below:

7$%/(��
'U\�,9

��������������%HDYHU���������������

��������������%R[�(OGHU������������
��������������&DFKH����������������
��������������&DUERQ���������������
��������������'DYLV����������������
��������������'XFKHVQH�������������
��������������*DUILHOG�������������
��������������*UDQG����������������
��������������,URQ�����������������
��������������-XDE�����������������
��������������.DQH�����������������
��������������0LOODUG��������������
��������������0RUJDQ���������������
��������������5LFK�����������������
��������������6DOW�/DNH������������
��������������6DQ�-XDQ�������������
��������������6DQSHWH��������������
��������������6XPPLW���������������
��������������7RRHOH���������������
��������������8LQWDK���������������
��������������8WDK�����������������
��������������:DVDWFK��������������
��������������:DVKLQJWRQ�����������
��������������:HEHU����������������

5.  Grazing land shall be classified as one of the following
four categories and shall be assessed on a per acre basis as
follows:

7$%/(��
*UD]LQJ�/DQG

����������D���*UD]H�,
������������������$OO�&RXQWLHV���������
����������E���*UD]H�,,
������������������$OO�&RXQWLHV���������
����������F���*UD]H�,,,
������������������$OO�&RXQWLHV���������
����������G���*UD]H�,9
������������������$OO�&RXQWLHV���������

6.  Land classified as nonproductive shall be assessed as
follows on a per acre basis:

7$%/(���
1RQSURGXFWLYH�/DQG

����������D���1RQSURGXFWLYH�/DQG
�����������������$OO�&RXQWLHV����������

R884-24P-55.  Counties to Establish Ordinance for Tax Sale
Procedures Pursuant to Utah Code Ann. Section 59-2-
1351.1.

A.  "Collusive bidding" means any agreement or
understanding reached by two or more parties that in any way
alters the bids the parties would otherwise offer absent the
agreement or understanding.

B.  Each county shall establish a written ordinance for real
property tax sale procedures.

C.  The written ordinance required under B. shall be
displayed in a public place and shall be available to all
interested parties.

D.  The tax sale ordinance shall address, as a minimum, the
following issues:

1.  bidder registration procedures;
2.  redemption rights and procedures;
3.  prohibition of collusive bidding;
4.  conflict of interest prohibitions and disclosure

requirements;
5.  criteria for accepting or rejecting bids;
6.  sale ratification procedures;
7.  criteria for granting bidder preference;
8.  procedures for recording tax deeds;
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9.  payments methods and procedures;
10.  procedures for contesting bids and sales;
11.  criteria for striking properties to the county;
12.  procedures for disclosing properties withdrawn from

the sale for reasons other than redemption; and
13.  disclaimers by the county with respect to sale

procedures and actions.

R884-24P-56.  Assessment, Collection, and Apportionment
of Property Tax on Commercial Transportation Property
Pursuant to Utah Code Ann. Sections 41-1a-301, and 59-2-
801.

A.  For purposes of Section 59-2-801, the previous year’s
statewide rate shall be calculated as follows:

1.  Each county’s overall tax rate is multiplied by the
county’s percent of total lane miles of principal routes.

2.  The values obtained in A.1. for each county are summed
to arrive at the statewide rate.

B.  The assessment of vehicles apportioned under Section
41-1a-301 shall be apportioned at the same percentage ratio that
has been filed with the Customer Service Division of the State
Tax Commission for determining the proration of registration
fees.

C.  For purposes of Section 59-2-801(3)
"Principal route:" means lane miles of interstate highways

and clover leafs, U.S. highways, and state highways extending
through each county as determined by the Commission from
current state Geographic Information System databases.

R884-24P-57.  Judgment Levies Pursuant to Utah Code Ann.
Sections 59-2-918.5, 59-2-924, 59-2-1328, and 59-2-1330.

A. Definitions.
1.  "Issued" means the date on which the judgment is

signed.
2.  "One percent of the total ad valorem property taxes

collected by the taxing entity in the previous fiscal year"
includes any revenues collected by a judgment levy imposed in
the prior year.

B.  A taxing entity’s share of a judgment or order shall
include the taxing entity’s share of any interest that must be paid
with the judgment or order.

C.  The judgment levy public hearing required by Section
59- 2-918.5 shall be held as follows:

1.  For taxing entities operating under a July 1 through June
30 fiscal year, the public hearing shall be held at least 10 days
after the Notice of Property Valuation and Tax Changes is
mailed.

2.  For taxing entities operating under a January 1 through
December 31 fiscal year:

a)  for judgments issued from the prior June 1 through
December 15, the public hearing shall be held at the same time
as the hearing at which the annual budget is adopted;

b)  for judgments issued from the prior December 16
through May 31, the public hearing shall be held at least 10 days
after the Notice of Property Valuation and Tax Changes is
mailed.

3.  If the taxing entity is required to hold a hearing under
Section 59-2-919, the judgment levy hearing required by C.1.
and C.2.b) shall be held at the same time as the hearing required

under Section 59-2-919.
D.  If the Section 59-2-918.5 advertisement is combined

with the Section 59-2-918 or 59-2-919 advertisement, the
combined advertisement shall aggregate the general tax increase
and judgment levy information.

E.  In the case of taxing entities operating under a January
1 through December 31 fiscal year, the advertisement for
judgments issued from the previous December 16 through May
31 shall include any judgments issued from the previous June 1
through December 15 that the taxing entity advertised and
budgeted for at its December budget hearing.

F.  All taxing entities imposing a judgment levy shall file
with the Tax Commission a signed statement certifying that all
judgments for which the judgment levy is imposed have met the
statutory requirements for imposition of a judgment levy.

1.  The signed statement shall contain the following
information for each judgment included in the judgment levy:

a)  the name of the taxpayer awarded the judgment;
b)  the appeal number of the judgment; and
c)  the taxing entity’s pro rata share of the judgment.
2.  Along with the signed statement, the taxing entity must

provide the Tax Commission the following:
a)  a copy of all judgment levy newspaper advertisements

required;
b)  the dates all required judgment levy advertisements

were published in the newspaper;
c)  a copy of the final resolution imposing the judgment

levy;
d)  a copy of the Notice of Property Valuation and Tax

Changes, if required; and
e)  any other information required by the Tax Commission.
G.  The provisions of House Bill 268, Truth in Taxation -

Judgment Levy (1999 General Session), do not apply to
judgments issued prior to January 1, 1999.

R884-24P-58.  One-Time Decrease in Certified Rate Based
on Estimated County Option Sales Tax Pursuant to Utah
Code Ann. Section 59-2-924.

A.  The estimated sales tax revenue to be distributed to a
county under Section 59-12-1102 shall be determined based on
the following formula:

1.  sharedown of the commission’s sales tax econometric
model based on historic patterns, weighted 40 percent;

2.  time series models, weighted 40 percent; and
3.  growth rate of actual taxable sales occurring from

January 1 through March 31 of the year a tax is initially
imposed under Title 59, Chapter 12, Part 11, County Option
Sales and Use Tax, weighted 20 percent.

R884-24P-59.  One-Time Decrease in Certified Rate Based
on Estimated Additional Resort Communities Sales Tax
Pursuant to Utah Code Ann. Section 59-2-924.

A.  The estimated additional resort communities sales tax
revenue to be distributed to a municipality under Section 59-12-
402 shall be determined based on the following formula:

1.  time series model, econometric model, or simple
average, based upon the availability of and variation in the data,
weighted 75 percent; and

2.  growth rate of actual taxable sales occurring from
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January 1 through March 31 of the year a tax is initially imposed
under Section 59-12-402, weighted 25 percent.

R884-24P-60.  Age-Based Uniform Fee on Tangible Personal
Property Required to be Registered with the State Pursuant
to Utah Code Ann. Section 59-2-405.1.

A.  For purposes of Section 59-2-405.1, "motor vehicle" is
as defined in Section 41-1a-102, except that motor vehicle does
not include motorcycles as defined in Section 41-1a-102.

B.  The uniform fee established in Section 59-2-405.1 is
levied against motor vehicles and state-assessed commercial
vehicles classified under Class 22 - Passenger Cars, Light
Trucks/Utility Vehicles, and Vans, in Tax Commission rule
R884-24P- 33.

C.  Personal property subject to the uniform fee imposed in
Section 59-2-405 is not subject to the Section 59-2-405.1
uniform fee.

D.  The following classes of personal property are not
subject to the Section 59-2-405.1 uniform fee, but remain
subject to the ad valorem property tax:

1.  vintage vehicles;
2.  state-assessed commercial vehicles not classified under

Class 22 - Passenger Cars, Light Trucks/Utility Vehicles, and
Vans;

3.  any personal property that is neither required to be
registered nor exempt from the ad valorem property tax;

4.  mobile and manufactured homes;
5.  machinery or equipment that can function only when

attached to or used in conjunction with motor vehicles or state-
assessed commercial vehicles.

E.  The age of a motor vehicle or state-assessed commercial
vehicle, for purposes of Section 59-2-405.1, shall be determined
by subtracting the vehicle model year from the current calendar
year.

F.  The only Section 59-2-405.1 uniform fee due upon
registration or renewal of registration is the uniform fee
calculated based on the current calendar year.

G.  Centrally assessed taxpayers shall use the following
formula to determine the value of locally assessed motor
vehicles that may be deducted from the allocated unit valuation:

1.  Divide the system value by the book value to determine
the market to book ratio.

2.  Multiply the market to book ratio by the book value of
motor vehicles registered in Utah and subject to Section 59-2-
405.1 to determine the value of motor vehicles that may be
subtracted from the allocated unit value.

H.  The motor vehicle of a nonresident member of the
armed forces stationed in Utah may be registered in Utah
without payment of the Section 59-2-405.1 uniform fee.

I.  A motor vehicle belonging to a Utah resident member of
the armed forces stationed in another state is not subject to the
Section 59-2-405.1 uniform fee at the time of registration or
renewal of registration as long as the motor vehicle is kept in the
other state.

J.  The situs of a motor vehicle or state-assessed
commercial vehicle subject to the Section 59-2-405.1 uniform
fee is determined in accordance with Section 59-2-104.  Situs of
purchased motor vehicles or state-assessed commercial vehicles
shall be the tax area of the purchaser’s domicile, unless the

motor vehicle or state-assessed commercial vehicle will be kept
in a tax area other than the tax area of the purchaser’s domicile
for more than six months of the year.

1.  If an assessor discovers a motor vehicle or state-
assessed commercial vehicle that is kept in the assessor’s county
but registered in another, the assessor may submit an affidavit
along with evidence that the vehicle is kept in that county to the
assessor of the county in which the vehicle is registered.  Upon
agreement, the assessor of the county of registration shall
forward the fee collected to the county of situs within 30
working days.

2.  If the owner of a motor vehicle or state-assessed
commercial vehicle registered in Utah is domiciled outside of
Utah, the taxable situs of the vehicle is presumed to be the
county in which the uniform fee was paid, unless an assessor’s
affidavit establishes otherwise.

3.  The Tax Commission shall, on an annual basis, provide
each county assessor information indicating all motor vehicles
and state-assessed commercial vehicles subject to state
registration and their corresponding taxable situs.

4.  Section 59-2-405.1 uniform fees received by a county
that require distribution to a purchaser’s domicile outside of that
county shall be deposited into an account established by the
Commission, pursuant to procedures prescribed by the
Commission.

5.  Section 59-2-405.1 uniform fees received by the
Commission pursuant to J.4. shall be distributed to the
appropriate county at least monthly.

K.  The blind exemption provided in Section 59-2-1106 is
applicable to the Section 59-2-405.1 uniform fee.

L.  The veteran’s exemption provided in Section 59-2-1104
is not applicable to the Section 59-2-405.1 uniform fee.

M.  The value of motor vehicles and state-assessed
commercial vehicles to be considered part of the tax base for
purposes of determining debt limitations pursuant to Article
XIII, Section 14 of the Utah Constitution, shall be determined
by dividing the Section 59-2-405.1 uniform fee collected by
.015.

N.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 1999.

R884-24P-61.  1.5 Percent Uniform Fee on Tangible
Personal Property Required to be Registered with the State
Pursuant to Utah Code Ann. Sections 41-1a-202, 59-2-104,
59-2-401, 59-2-402, and 59-2-405.

A.  Definitions.
1.  For purposes of Section 59-2-405, "motor vehicle" is as

defined in Section 41-1a-102, except that motor vehicle does
not include motorcycles as defined in Section 41-1a-102.

2.  "Recreational vehicle" means a vehicular unit other than
a mobile home, primarily designed as a temporary dwelling for
travel, recreational, or vacation use, which is either self-
propelled or pulled by another vehicle.

a)  Recreational vehicle includes a travel trailer, a camping
trailer, a motor home, and a fifth wheel trailer.

b)  Recreational vehicle does not include a van unless
specifically designed or modified for use as a temporary
dwelling.

B.  The uniform fee established in Section 59-2-405 is
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levied against the following types of personal property, unless
specifically excluded by Section 59-2-405:

1.  motor vehicles that are not classified under Class 22 -
Passenger Cars, Light Trucks/Utility Vehicles, and Vans, in Tax
Commission rule R884-24P-33;

2.  watercraft required to be registered with the state;
3.  recreational vehicles required to be registered with the

state; and
4.  all other tangible personal property required to be

registered with the state before it is used on a public highway,
on a public waterway, on public land, or in the air.

C.  The following classes of personal property are not
subject to the Section 59-2-405 uniform fee, but remain subject
to the ad valorem property tax:

1.  vintage vehicles;
2.  state-assessed commercial vehicles not classified under

Class 22 - Passenger Cars, Light Trucks/Utility Vehicles, and
Vans;

3.  any personal property that is neither required to be
registered nor exempt from the ad valorem property tax;

4.  machinery or equipment that can function only when
attached to or used in conjunction with motor vehicles.

D.  The fair market value of tangible personal property
subject to the Section 59-2-405 uniform fee is based on
depreciated cost new as established in Tax Commission rule
R884-24P-33, "Personal Property Valuation Guides and
Schedules," published annually by the Tax Commission.

E.  Centrally assessed taxpayers shall use the following
formula to determine the value of locally assessed personal
property that may be deducted from the allocated unit valuation:

1.  Divide the system value by the book value to determine
the market to book ratio.

2.  Multiply the market to book ratio by the book value of
personal property registered in Utah and subject to Section 59-
2-405 to determine the value of personal property that may be
subtracted from the allocated unit value.

F.  If a property’s valuation is appealed to the county board
of equalization under Section 59-2-1005, the property shall
become subject to a total revaluation.  All adjustments are made
on the basis of their effect on the property’s average retail value
as of the January 1 lien date and according to Tax Commission
rule R884-24P-33.

G.  The county assessor may change the fair market value
of any individual item of personal property in his jurisdiction for
any of the following reasons:

1.  The manufacturer’s suggested retail price ("MSRP") or
the cost new was not included on the state printout, computer
tape, or registration card;

2.  The MSRP or cost new listed on the state records was
inaccurate; or

3.  In the assessor’s judgment, an MSRP or cost new
adjustment made as a result of a property owner’s informal
request will continue year to year on a percentage basis.

H.  If the personal property is of a type subject to annual
registration, the Section 59-2-405 uniform fee is due at the time
the registration is due.  If the personal property is not registered
during the year, the owner remains liable for payment of the
Section 59-2-405 uniform fee to the county assessor.

1.  No additional uniform fee may be levied upon personal

property transferred during a calendar year if the Section 59-2-
405 uniform fee has been paid for that calendar year.

2.  If the personal property is of a type registered for
periods in excess of one year, the Section 59-2-405 uniform fee
shall be due annually.

3.  The personal property of a nonresident member of the
armed forces stationed in Utah may be registered in Utah
without payment of the Section 59-2-405 uniform fee.

4.  Personal property belonging to a Utah resident member
of the armed forces stationed in another state is not subject to
the Section 59-2-405 uniform fee as long as the personal
property is kept in another state.

5.  Noncommercial trailers weighing 750 pounds or less are
not subject to the Section 59-2-405 uniform fee or ad valorem
property tax but may be registered at the request of the owner.

I.  If the personal property is of a type subject to annual
registration, registration of that personal property may not be
completed unless the Section 59-2-405 uniform fee has been
paid, even if the taxpayer is appealing the uniform fee valuation.
Delinquent fees may be assessed in accordance with Sections
59-2-217 and 59-2-309 as a condition precedent to registration.

J.  The situs of personal property subject to the Section 59-
2-405 uniform fee is determined in accordance with Section 59-
2-104. Situs of purchased personal property shall be the tax area
of the purchaser’s domicile, unless the personal property will be
kept in a tax area other than the tax area of the purchaser’s
domicile for more than six months of the year.

1.  If an assessor discovers personal property that is kept in
the assessor’s county but registered in another, the assessor may
submit an affidavit along with evidence that the property is kept
in that county to the assessor of the county in which the
personal property is registered.  Upon agreement, the assessor
of the county of registration shall forward the fee collected to
the county of situs within 30 working days.

2.  If the owner of personal property registered in Utah is
domiciled outside of Utah, the taxable situs of the property is
presumed to be the county in which the uniform fee was paid,
unless an assessor’s affidavit establishes otherwise.

3.  The Tax Commission shall, on an annual basis, provide
each county assessor information indicating all personal
property subject to state registration and its corresponding
taxable situs.

4.  Section 59-2-405 uniform fees received by a county that
require distribution to a purchaser’s domicile outside of that
county shall be deposited into an account established by the
Commission, pursuant to procedures prescribed by the
Commission.

5.  Section 59-2-405 uniform fees received by the
Commission pursuant to J.4. shall be distributed to the
appropriate county at least monthly.

K.  The blind exemption provided in Section 59-2-1106 is
applicable to the Section 59-2-405 uniform fee.

L.  The veteran’s exemption provided in Section 59-2-1104
is not applicable to the Section 59-2-405 uniform fee.

M.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 1999.

R884-24P-62.  Valuation of State Assessed Utility and
Transportation Properties Pursuant to Utah Code Ann.
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Section 59-2-201.
A.  Definitions:
1.  "Attributes" of property include all defining

characteristics inseparable from real property and tangible
personal property, such as size, location and other attributes
inherent in the property itself.

2.  "Cost regulated utility" means any public utility
assessable by the Commission pursuant to Section 59-2-201,
whose allowed rates are determined by a state or federal
regulatory commission by reference to a rate of return applied to
rate base where the rate of return and rate base are set by the
regulatory body.

3.  "Depreciation" is the loss in value from any cause.
There are two distinct types of depreciation encountered in the
appraisal of properties subject to this rule: accounting
depreciation and appraisal depreciation. Accounting
depreciation is often called "book depreciation" and is generally
calculated in accordance with generally accepted accounting
principles or regulatory guidelines. Appraisal depreciation is the
total loss in property value from any cause. There are three
recognized types of appraisal depreciation: physical
deterioration, functional obsolescence and external
obsolescence. Physical deterioration is the physical wearing out
of the property evidenced by wear and tear, decay and structural
defects.  Physical deterioration includes the loss in value due to
normal aging. Functional obsolescence is the loss in value due
to functional deficiencies or inadequacies within the property
depicted as the inability of the property to perform adequately
the functions for which it was originally designed. External
(economic) obsolescence is the loss in value from causes outside
the boundaries of the property and is generally incurable.
Appraisal depreciation is often called "accrued depreciation."

4.  "Fair market value" means the amount at which property
would change hands between a willing buyer and a willing
seller, neither being under any compulsion to buy or sell and
both having reasonable knowledge of the relevant facts.  Fair
market value reflects the value of property at its highest and best
use, subject to regulatory constraints.

5.  "Property which operates as a unit" or "unitary
property" means property that is functionally or physically
integrated in operation or construction and functions as an
economic unit or "one thing."

6.  "Rate Base" means the aggregate account balances
reported as such by the cost regulated utility to the applicable
state or federal regulatory commission.

7.  "State Assessed Utility and Transportation Properties"
include all property which operates as a unit across county lines,
if the values must be apportioned among more than one county
or state; all operating property of an airline, air charter service,
and air contract service; and all property of public utilities as
defined in Utah Code Ann. Section 59-2-102(21). For property
tax valuation purposes, these properties may generally be
classified as telecommunication properties, energy properties,
and transportation properties, some of which may be cost
regulated utilities.

a.  "Telecommunication properties" means all telephone
properties, including local exchange carriers, local access
providers, long distance carriers, cellular telephone or personal
communication service (PCS) providers and pagers, and other

similar type properties that operate as a unit across county lines
and are assessable by the Commission pursuant to Section 59-2-
201.

b.  "Energy properties" include the operating property of
natural gas pipelines, natural gas distribution companies, liquid
petroleum products pipelines, and electric corporations,
including electric generation, transmission, and distribution
companies, and other similar type entities and are assessable by
the Commission pursuant to Section 59-2-201.

c.  "Transportation properties" means all airlines, air
charter services, air contract services, including major and small
passenger carriers and major and small air freighters, long haul
and short line railroads, and other similar type properties that
operate as a unit across county lines and are assessable by the
Commission pursuant to Section 59-2-201.

8.  "Taxable Property" means property that is subject to
assessment and taxation according to its value but does not
include intangible property.  Intangible property is property that
is capable of private ownership separate from tangible property
and includes moneys, credits, bonds, stocks, representative
property, franchises, licenses, trade names, copyrights, and
patents.

B.  General Valuation Principles. State assessed utility and
transportation properties shall be assessed at fair market value
for property tax purposes based on generally accepted appraisal
theory and the provisions of this rule.

1.  Taxable Property and Unit Methodologies.  All taxable
property, as defined in this rule, is subject to assessment, and if
the property operates together as a unit, the assemblage or
enhanced value attributable to the taxable property operating
together should be included in the assessed value.  The value
attributable to intangible property must, when possible, be
identified and removed from value when using any valuation
method and before that value is used in the correlation process.

a.  The preferred methods to determine the fair market
value for all state assessed utility and transportation property are
a cost indicator and a yield capitalization income indicator.

b.  Other generally accepted appraisal methods may also be
used when it can be demonstrated that such methods are
necessary in order to more accurately estimate the fair market
value, which includes assemblage or enhanced value, of
properties that operate together as a unit.

c.  The direct capitalization income method and the stock
and debt market method may tend to capture the value of
intangible property, as defined in this rule, at higher levels than
other methods.  To the extent such intangible property cannot be
identified and removed, relatively less weight shall be given to
such methods in the correlation process, as set forth in Section
B.5.

d.  No final estimate of value will be imposed or
considered unless the weighting percentages of the various
value indicators used to correlate the final estimate of value are
disclosed in writing.  Disclosure of the weighting percentages
also includes a written explanation describing why a party
weighted the particular indicators of value by the percentages so
indicated.

e.  A party may challenge a final estimate of value by
proposing changes to the application of a methodology, by
proposing a different valuation methodology or weighting
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formula, or by presenting any other evidence or argument that
establishes a more accurate final estimate of value.  A challenge
to a final estimate of value will be considered effective only if
the proposed valuation methodology or weighting formula
demonstrates, by a preponderance of the evidence, that it
establishes a more accurate estimate of fair market value.

2.  Cost Indicator.  Cost is relevant to value under the
principle of substitution, which states that no prudent investor
would pay more for a property than the cost to construct a
substitute property of equal desirability and utility without
undue delay. Generally a cost indicator may be developed under
one or more of the following approaches; replacement cost new
less depreciation ("RCNLD"), reproduction cost less
depreciation ("Reproduction Cost"), and historic cost less
depreciation ("HCLD").

a.  RCNLD.  Replacement cost is the estimated cost to
construct, at current prices, a property with utility equivalent to
that being appraised, using modern materials, current technology
and current standards, design, and layout.

b.  Reproduction Cost. Reproduction cost is the estimated
cost to construct, at current prices, an exact duplicate or replica
of the property being assessed, using the same materials,
construction standards, design, layout and quality of
workmanship, and embodying all the deficiencies,
superadequacies, and obsolescence of the subject property.
Reproduction cost shall be adjusted for appropriate depreciation.

c.  HCLD.  The HCLD approach is the historic cost less
depreciation.  Depending upon the industry, it may be
appropriate to trend HCLD to current costs.  Only trending
indexes commonly recognized by the industry may be used as a
trending adjustment to HCLD.

d.  In the mass appraisal environment for state assessed
utility and transportation property, RCNLD is impractical to
implement.  The preferred cost indicator of value is HCLD.  A
party may challenge the use of HCLD by proposing a different
cost indicator that establishes a more accurate cost estimate of
value.  A challenge to the use of HCLD as the cost indicator of
value will be considered effective only if the proposed cost
indicator of value demonstrates, by a preponderance of the
evidence, that it establishes a more accurate cost estimate of
value.

3.  Income Indicator.  An income indicator recognizes that
value is created by the expectation of future benefits to be
derived from the property.

a.  Yield Capitalization Approach. This income indicator
shall be determined by converting future cash flows to present
value as of the lien date by capitalizing future estimated cash
flows at an appropriate discount rate.  The yield capitalization
formula is CF/(k-g), where "CF" is cash flow, "k" is the
nominal, risk adjusted discount rate, and "g" is the expected
future growth of the cash flow in the numerator.  Each of these
terms is defined below.  A discounted cash flow method in
which (i) individual years’ cash flow are projected, (ii) the
formula CF/(k-g) is used to compute terminal value, and (iii) the
projected cash flows and terminal value are discounted back to
present value; may be used as a substitute income valuation
approach for the above yield capitalization approach when the
use of a single representative annual cash flow is clearly
inappropriate.

(1)  Cash Flow ("CF").  Cash flow is restricted to cash
flows provided by the operating property in existence on the lien
date, together with any replacements intended to maintain, and
not expand or modify, the existing capacity or function thereof.
Cash flow is calculated as net operating income (NOI) plus
noncash charges (e.g., depreciation and deferred income taxes),
less capital expenditures and additions to net working capital
necessary to achieve the expected growth "g".  The cash flows
should reflect the cash flows available to pay sources of
financing for the assets in existence on the lien date or an
equivalent pool of assets.  The capital expenditures should
include only those expenditures necessary to replace or maintain
existing plant and should not include any expenditures intended
for expansion or productivity and capacity enhancements.  If a
taxpayer is unable to separate replacement capital expenditures
with reasonable accuracy from expansion capital expenditures,
the taxpayer must provide the Property Tax Division sufficient
data to adjust the "g" in the yield capitalization formula
appropriately.  If the taxpayer is unable to provide data to adjust
the "g", the Property Tax Division will estimate an adjustment
to cash flows or "g" based on the best information available,
including industry specific cost indicies.  Information necessary
for the Property Tax Division to calculate the appropriate cash
flow shall be summarized and submitted to the Property Tax
Division by March 1 on a form provided by the Property Tax
Division.  The calculation of Cash Flow may be illustrated by
the following formula: CF = NOI + Noncash Charges -
Replacement Capital Expenditures - Additions to Net Working
Capital

(a)  Cash flow is the projected cash flow for the next year
and may be estimated by reviewing the last five years’ cash
flows, forecasting future cash flows, or a combination of both.

(b)  If cash flows for a subsidiary company are not
available or are not allocated between subsidiary companies on
the parent company’s cash flow statements, then a method of
allocating total cash flows must be developed based on sales,
fixed assets, or other reasonable criteria.  Whichever criterion is
chosen, the subsidiary’s total is divided by the parent’s total to
produce a percentage that is applied to the parent’s total cash
flow to estimate the subsidiary’s cash flow.

(c)  If the subject company does not provide the
Commission with its most recent cash flow statements by March
1 of the assessment year, Property Tax Division may estimate
cash flow using the best information available.

(2)  Discount Rate ("k"). The discount rate shall be based
upon a weighted average cost of capital considering current
market debt rates and equity yields determined by recognized
market measurements such as capital asset pricing model
("CAPM"), Risk Premium, Dividend Growth models, or other
recognized models.  The weighting of debt and equity should
reflect the market value weightings of comparable companies in
the industry.

(a)  Cost of Debt.  The cost of debt should reflect the
current market rate (yield to maturity) of debt with the same
credit rating as the subject company.

(b)  Cost of Equity.  In the discount rate, the CAPM is the
preferred method to estimate the cost of equity.  More than one
method may be used to correlate a cost of equity, but only if the
CAPM method is weighted at least 75% in the correlation.
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(c)  CAPM.  The CAPM formula is k(e) = R(f) + (Beta x
Risk Premium), where k(e) is the cost of equity and R(f) is the
risk free rate.

(i)  Risk Free Rate ("R(f)").  The risk free rate shall be the
current market rate on 20 year Treasury bonds.

(ii)  Beta.  The beta should reflect an average or value-
weighted average of comparable companies.  The beta of the
comparable companies should be drawn from Value Line or a
comparable source.  Once a source is chosen, beta should be
drawn consistently from this source.  However, the beta of the
specific assessed property should also be considered.

(iii)  Risk Premium.  The risk premium shall be obtained
from the current Ibbotson Associates study.  The risk premium
shall be the arithmetic average of the spread between the return
on stocks and long term bonds for the most recent 40 years.

(3) Growth Rate ("g").  The growth rate "g" is the expected
future growth of the cash flow in the numerator of the formula
given in CF/(k-g).  If insufficient information is available to the
Property Tax Division, either from public sources or from the
taxpayer, to determine an appropriate "g", then "g" will be the
expected inflationary rate as given by the Gross Domestic
Product Price Deflator obtained in Value Line.  The inflationary
rate and the methodology used to produce it shall be disclosed
in a capitalization rate study published by the Commission by
February 15 of the assessment year.

b.  Direct Capitalization Approach. This is an income
approach that converts an estimate of a single year’s income
expectancy into an indication of value in one direct step, either
by dividing the normalized income estimate by an appropriate
income capitalization rate or by multiplying the normalized
income estimate by an appropriate factor.

4.  Market Indicator.  The market value of property is
directly related to the prices of comparable, competitive
properties; or the sale of the specific assessed property when
such information is available. The market or sales comparison
approach is estimated by comparing the subject property to
similar properties that have recently sold.  Because sales of state
assessed utility and transportation properties are infrequent, the
stock and debt approach may be used as a surrogate to the
market approach. The stock and debt method is based on the
accounting principle which holds that the market value of assets
equal the market value of liability plus shareholder’s equity.

5.  Correlation.  When reconciling value indicators into a
final estimate of value, the appraiser shall take into
consideration the availability, and quality or reliability of data
and the strength and weaknesses of each value indicator. The
percentage weight assigned to each indicator in the correlation
process shall be established, disclosed and explained as set forth
in Section B.1.

6.  Non-operating property.  Property that is not necessary
to the operation of the state assessed utility or transportation
properties and is assessed by the local county assessor, and
property separately assessed by the Property Tax Division, such
as registered motor vehicles, shall be removed from the
correlated unit value or from the state allocated value.

7.  Leased property. All tangible operating property owned,
leased, or used by state assessed utilities and transportation
companies is subject to assessment.

8.  Property Specific Considerations. The Commission

recognizes that because of unique differences between certain
types of properties and industries, modifications or alternatives
to these general cost and yield income indicators, as set forth in
Sections C., D., and E., may be required for the following
industries: (a) cost regulated utilities, (b) telecommunications
properties, and (c) transportation properties.

C.  Cost regulated utilities:
1.  Cost Indicator. The HCLD approach is the preferred

cost indicator of value for cost regulated utilities because it
represents an approximation of the basis upon which the
investor can earn a return. The HCLD approach is calculated by
taking the historic cost less deprecation as reflected in the state
assessed utility’s net plant accounts, and by then (1) subtracting
intangible property, (2) subtracting any items not included in the
state assessed utility’s rate base (e.g., deferred federal income
taxes ("DFIT") and, if appropriate, acquisition adjustments), and
(3) adding any taxable items not included in the state assessed
utility’s net plant account or in rate base.

a.  Deferred Federal Income Taxes.  DFIT is an accounting
entry that reflects a timing difference for reporting income and
expenses. Accumulated DFIT reflects the difference between the
use of accelerated depreciation for income tax purposes and the
use of straight-line depreciation for financial statements. For
traditional rate base regulated companies, regulators generally
exclude DFIT from rate base, recognizing it as ratepayer
contributed capital.  Where rate base is reduced by DFIT for rate
base regulated companies, DFIT may be removed from HCLD
as one type of economic obsolescence.

b.  DFIT can be one type of economic obsolescence.  If a
study is prepared that authenticates actual economic
obsolescence and is approved by the Commission, the amount
of the actual economic obsolescence will be subtracted from
HCLD to develop the cost indicator of value.

2.  Income indicator. The yield capitalization approach set
forth in Section B.3. is the preferred method to derive the
income indicator of value.

D.  Telecommunications Properties:
1.  Cost Indicator.  The HCLD approach, which may, if

appropriate, be trended as set forth in Section B.2., is the
preferred method to derive the cost indicator of value.

2.  Income Indicator. The yield capitalization approach set
forth in Section B.3. is the preferred method to derive the
income indicator of value.

E.  Transportation Properties.
1.  Railroads.
a.  Cost Indicator. The Railroad industry is not rate base

regulated and does not typically have a majority of its
investment in property of recent vintage.  Accordingly, for
Railroads, the cost indicator should generally be given little or
no weight because there is no observable relationship between
cost and fair market value. Cost valuation should be based on
trended historical costs less depreciation. Additions should be
made for material and supplies and operating leased equipment.
Deductions should be made for all capitalized intangible
property such as customized computer software.  All forms of
depreciation should be measured and appropriately deducted.

b.  Income Indicator. The yield capitalization approach set
forth in Section B.3. is the preferred method to derive the
income indicator of value.
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2.  Commercial airlines.
a.  Cost Indicator.  The HCLD approach, appropriately

trended as set forth in Section B.2., is the preferred method to
derive the cost indicator of value.

b.  Income Indicator. The yield capitalization approach set
forth in Section B.3. is the preferred method to derive the
income indicator of value.

F.  This rule shall have an effective date of January 1, 2000.

R884-24P-63.  Performance Standards and Training
Requirements Pursuant to Utah Code Ann. Section 59-2-406.

A.  The party contracting to perform services shall develop
a written customer service performance plan within 60 days after
the contract for performance of services is signed.

1.  The customer service performance plan shall address:
a)  procedures the contracting party will follow to minimize

the time a customer waits in line; and
b)  the manner in which the contracting party will promote

alternative methods of registration.
2.  The party contracting to perform services shall provide

a copy of its customer service performance plan to the party for
whom it provides services.

3.  The party for whom the services are provided may, no
more often than semiannually, audit the contracting party’s
performance based on its customer service performance plan,
and may report the results of the audit to the county commission
or the state tax commissioners, as applicable.

B.  Each county office contracting to perform services shall
conduct initial training of its new employees.

C.  The Tax Commission shall provide regularly scheduled
training for all county offices contracting to perform motor
vehicle functions.

R884-24P-64.  Determination and Application of Taxable
Value for Purposes of the Property Tax Exemptions for
Disabled Veterans and the Blind Pursuant to Utah Code
Ann. Sections 59-2-1104 and 59-2-1106.

A.  For purposes of Sections 59-2-1104 and 59-2-1106,
taxable value of vehicles subject to the Section 59-2-405.1
uniform fee shall be calculated by dividing the Section 59-2-
405.1 uniform fee the vehicle is subject to by .015.

KEY:  taxation, personal property, property tax, appraisal
June 21, 2000 Art. XIII, Sec 2
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R918.  Transportation, Operations, Maintenance.
R918-2.  Widening Pavement to Curb and Gutter.
R918-2-1.  Length.

Each project for widening the pavement of state highways
from the edge of the existing pavement to the edge of the curb
and gutter must have a length of 500 continuous feet or more.

R918-2-2.  Exception.
Exceptions to the minimum length may be approved on an

individual basis by the region director.  In the event that a
continuous length of less than 500 feet is submitted for review
and approval, the following factors shall be considered in
deciding if the request is in the public interest:

A.  The length of curb and gutter is an extension to an
already widened section that extends an existing section
controlled by curb and gutter.

B.  The proposed section meets all the criteria listed in
R918-2-3.

C.  The proposed section is not isolated and is a part of an
existing planned widening of the street.

D.  The expenditure for widening will promote an
immediate public benefit other than an incremental part of an
eventual widening that is not on any fixed time schedule.

E.  The amount of widening is large enough to be
economically feasible in the use of equipment, materials, and
manpower.

R918-2-3.  Criteria.
If the following criteria are met, the UDOT may authorize

and pay for the widening of the pavement from the edge of the
existing pavement to the edge of the curb and gutter, provided
funds are available.

A.  New curb and gutter will be installed by others in
accordance with specifications established by the local
government and approved by the UDOT.  A permit issued by the
UDOT prior to commencement of construction is required.

B.  New curb and gutter must maintain continuity of
drainage with existing or planned drainage facilities and include
all necessary drop inlets, storm drains, storm drain connections,
driveway approaches, handicap ramps, and any other necessary
appertaining features.

C.  Utility adjustment, relocation, and removal where
necessary, will be required in accordance with UDOT rules.

D.  If private right-of-way is required for the new curb,
gutter, and sidewalk, a right-of-way of sufficient width to
accommodate roadside features must be provided by others at no
cost to UDOT.

E.  Work performed by others within the existing right-of-
way will be subject to permit fees and bonding requirements as
described in Utah Department of Transportation Policy 08A6-2,
Accommodation of Utilities on Highway Right-of-Way.

F.  Untreated base course of a predetermined design
thickness in place shall also be required of the project sponsor.

R918-2-4.  Authority.
Authorization for widening projects may be granted when

the criteria are met in accordance with Section 72-1-205.

KEY:  drainage, highway construction

1993 72-201
Notice of Continuation June 26, 1997 72-1-205

72-1-208
72-1-303
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R994.  Workforce Services, Workforce Information and
Payment Services.
R994-405.  Ineligibility for Benefits.
R994-405-101.  Voluntary Leaving - General Information.

A separation is considered voluntary if the claimant was the
moving party in ending the employment relationship.  A
voluntary separation includes leaving existing work or failing to
return to work after a layoff, suspension, or period of absence.
Failing to renew an employment contract may also constitute a
voluntary separation.  Two standards must be applied in
voluntary separation cases:  good cause and equity and good
conscience.  If good cause is not established, the claimant’s
eligibility must be considered under the equity and good
conscience standard.

R994-405-102.  Good Cause.
To establish good cause, a claimant must show that

continuing employment would have caused an adverse effect
which the claimant could not control or prevent.  The claimant
must show an immediate severance of the employment
relationship was necessary.  Good cause is also established if a
claimant left work which is shown to have been illegal or to
have been unsuitable new work.

(1)  Adverse Effect on the Claimant.
(a)  Hardship.
The separation must have been motivated by circumstances

that made the continuance of the employment a hardship or
matter of concern, sufficiently adverse to a reasonable person to
outweigh the benefits of remaining employed.  There must have
been actual or potential physical, mental, economic, personal or
professional harm caused or aggravated by the employment.
The claimant’s decision to quit must be measured against the
actions of an average individual, not one who is unusually
sensitive.

(b)  Ability to Control or Prevent.
Even though there is evidence of an adverse effect on the

claimant, good cause may not be established if the claimant:
(i)  reasonably could have continued working while looking

for other employment, or
(ii)  had reasonable alternatives that would have made it

possible to preserve the job.  Examples include using approved
leave, transferring, or making adjustments to personal
circumstances, or,

(iii)  did not give the employer notice of the circumstances
causing the hardship thereby depriving the employer of an
opportunity to make changes that would eliminate the need to
quit.  An employee with grievances must have made a good faith
effort to work out the differences with the employer before
quitting unless those efforts would have been futile.

(2)  Illegal.
Good cause is established if the individual was required by

the employer to violate state or federal law or if the individual’s
legal rights were violated, provided the employer was aware of
the violation and refused to comply with the law.

(3)  Unsuitable New Work.
Good cause may also be established if a claimant left new

work which, after a short trial period, was unsuitable consistent
with the requirements of the suitable work test in Subsections
35A-4-405(3)(c) and 35A-4-405(3)(e).  The fact a job was

accepted does not necessarily make the job suitable.  The longer
a job is held, the more it tends to set the standard by which
suitability is measured.  After a reasonable period of time a
contention that the quit was motivated by unsuitability of the
job is generally no longer persuasive.

R994-405-103.  Equity and Good Conscience.
(1)  If the good cause standard has not been met, the equity

and good conscience standard must be applied in all cases
except those involving a quit to accompany, follow, or join a
spouse as outlined in Section R994-405-104.  If there were
mitigating circumstances, and a denial of benefits would be
unreasonably harsh or an affront to fairness, benefits may be
allowed under the provisions of the equity and good conscience
standard if the following elements are satisfied:

(a)  the decision is made in cooperation with the employer;
(b)  the claimant acted reasonably;
(c)  the claimant demonstrated a continuing attachment to

the labor market.
(2)  The elements of equity and good conscience are

defined as follows:
(a)  In Cooperation with the Employer.
A decision is made in cooperation with the employer when

the Department gives the employer an opportunity to provide
separation information.

(b)  The Claimant Acted Reasonably.
The claimant acted reasonably if the decision to quit was

logical, sensible, or practical.  There must be evidence of
circumstances which, although not sufficiently compelling to
establish good cause, would have motivated a reasonable person
to take similar action.  Behaviors that may be acceptable to a
particular subculture do not establish what is reasonable.

(c)  Continuing Attachment to the Labor Market.
A continuing attachment to the labor market is established

if the claimant took positive actions which could have resulted
in employment during the first week subsequent to the
separation and each week thereafter.  Evidence of an attachment
to the labor market may include:  making contacts with
prospective employers, preparing resumes, and developing job
leads.  An active work search should have commenced
immediately subsequent to the separation whether or not the
claimant received specific work search instructions from the
Department.  Failure to show an immediate attachment to the
labor market may not be disqualifying if it was not practical for
the individual to seek work.  Some examples of circumstances
that may interfere with an immediate work search include
illness, hospitalization, incarceration, or other circumstances
beyond the control of the claimant provided a work search
commenced as soon as practical.

R994-405-104.  Quit to Accompany, Follow or Join a Spouse.
If an individual quit work to join, accompany, or follow a

spouse to a new locality, good cause is not established.
Furthermore, the equity and good conscience standard is not to
be applied in this circumstance.  It is the intent of this provision
to deny benefits even though a claimant may have faced
extremely compelling circumstances including the cost of
maintaining two households and the desire to keep the family
intact.
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R994-405-105.  Evidence and Burden of Proof.
The claimant was the moving party in a voluntary

separation, and is the best source of information with respect to
the reasons for the quit.  The claimant has the burden to
establish that the elements of good cause or of equity and good
conscience have been met.

R994-405-106.  Quit or Discharge.
(1)  Refusal to Follow Instructions.
If the claimant refused or failed to follow reasonable

requests or instructions, and knew the loss of employment
would result, the separation is a quit.

(2)  Leaving Prior to Effective Date of Termination.
(a)  If an individual leaves work prior to the date of an

impending reduction in force, the separation is voluntary.
Notice of an impending layoff does not establish good cause for
leaving work.  However, the duration of available work may be
a factor in considering whether a denial of benefits would be
contrary to equity and good conscience.  If the claimant is not
disqualified for quitting under Subsection 35A-4-405(1)(a),
benefits shall be denied for the limited period of time the
claimant could have continued working, as there was a failure to
accept all available work as required under Subsection 35A-4-
403(1)(c).

(b)  An individual may not escape a discharge
disqualification under Subsection 35A-4-405(2)(a) by quitting
to avoid a discharge that would result in a denial of benefits.  In
this circumstance the separation shall be adjudicated as a
discharge.

(3)  Leaving Work Because of a Disciplinary Action.
If the disciplinary action or suspension was reasonable,

leaving work rather than submitting to the discipline, or failing
to return to work at the end of the suspension period, is
considered a voluntary quit unless the claimant was previously
disqualified for a discharge under the provisions of Subsection
35A-4-405(2)(a).

(4)  Leave of Absence.
If a claimant takes a leave of absence for any reason and

files a claim while on such leave from the employer, the
claimant will be considered unemployed even though there still
may be an attachment to the employer.  If a claimant fails to
return to work at the end of the leave of absence, the separation
is a voluntary quit.

(5)  Leaving Due to a Remark or Action of the Employer or
a Coworker.

If a worker hears rumors or other information suggesting
that he or she is to be discharged, the worker has the
responsibility to confirm, prior to leaving, that the employer
intended to end the employment relationship.  The claimant also
has a responsibility to continue working until the date of an
announced discharge.  If the claimant failed to do so and if the
employer did not intend to discharge the claimant, the separation
is a quit.

(6)  Resignation Intended.
(a)  Quit.
If a worker gives notice of a future date of leaving and is

paid regular wages through the announced resignation date, the
separation is a quit even if the worker was relieved of work
responsibilities prior to the effective date of the resignation.  A

separation is also a quit if a worker announces an intent to quit
but agrees to continue working for an indefinite period as
determined by the employer, even though the date of separation
was determined by the employer.  If a worker resigns, later
decides to stay and attempts to remain employed, the
reasonableness of the employer’s refusal to continue the
employment is the primary factor in determining if the claimant
quit or was discharged.  For example, if the employer had
already hired a replacement, or taken other action because of the
claimant’s impending quit, it may not be practical for the
employer to allow the claimant to rescind the resignation, and
the separation is a quit.

(b)  Discharge.
If a worker submitted a resignation to be effective at a

definite future date, but was relieved of work responsibilities
prior to that date, the separation is considered a discharge as the
employer was the moving party in determining the final date of
employment.  If the claimant was not paid regular wages
through the balance of the notice period, the separation is a
discharge.  Merely assigning vacation pay, which was not
previously assigned to the notice period, does not make the
separation voluntary.

R994-405-107.  Examples of Reasons for Voluntary
Separations.

(1)  Prospects of Other Work.
Good cause is established if, at the time of separation, the

claimant had a definite and immediate assurance of another job
or self-employment that was reasonably expected to be full-time
and permanent.  Occasionally, after giving notice, but prior to
leaving the first job, an individual may learn the new job will
not be available when promised, permanent, full-time, or
suitable.  Good cause may be established in those circumstances
if the claimant immediately attempted to rescind the notice,
unless such an attempt would have been futile.  However, if it
is apparent the claimant knew, or should have known, about the
unsuitability of the new work, but quit the first job and
subsequently quit the new job, a disqualification shall be
assessed from the time the claimant quit the first job unless the
claimant has purged the disqualification through earnings
received while on the new job.

(a)  A definite assurance of another job means the claimant
has been in contact with someone with the authority to hire, has
been given a definite date to begin working and has been
informed of the employment conditions.

(b)  An immediate assurance of work generally means the
prospective job will begin within two weeks from the last day
the claimant was scheduled to work on the former job.  Benefits
may be denied for failure to accept all available work under the
provisions of Subsection 35A-4-403(1)(c) if the claimant files
during the period between the two jobs.

(2)  Reduction of Hours.
The reduction of an employee’s working hours generally

does not establish good cause for leaving a job.  However, in
some cases, a reduction of hours may result in personal or
financial hardship so severe that the circumstances justify
leaving.

(3)  Personal Circumstances.
There may be personal circumstances that are sufficiently
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compelling or create sufficient hardship to establish good cause
for leaving work, provided the individual made a reasonable
attempt to make adjustments or find alternatives prior to
quitting.

(4)  Leaving to Attend School.
Although leaving work to attend school may be a logical

decision from the standpoint of personal advancement, it is not
compelling or reasonable, within the meaning of the Act.

(5)  Religious Beliefs.
To support an award of benefits following a voluntary

separation due to religious beliefs, there must be evidence that
continuing work would have conflicted with good faith religious
convictions.  If an individual was not required to violate such
religious beliefs, quitting is not compelling or reasonable within
the meaning of the Act.  A change in the job requirements, such
as requiring an employee to work on the employee’s day of
religious observance when such work was not agreed upon as a
condition of hire, may establish good cause for leaving a job if
the employer is unwilling to make adjustments.

(6)  Transportation.
If a claimant quits a job due to a lack of transportation,

good cause may be established if the claimant has no other
reasonable transportation options available.  However, an
availability issue may be raised in such a circumstance.  If a
move resulted in an increased distance to work beyond normal
commuting patterns, the reason for the move, not the distance to
the work, is the primary factor to consider when adjudicating the
separation.

(7)  Marriage.
(a)  Marriage is not considered a compelling or reasonable

circumstance, within the meaning of the Act, for voluntarily
leaving work.  Therefore, if the claimant left work to get
married, benefits shall be denied even if the new residence is
beyond a reasonable commuting distance from the claimant’s
former place of employment.

(b)  If the employer has a rule requiring the separation of an
employee who marries a coworker, the separation is a discharge
even if the employer allowed the couple to decide who would
leave.

(8)  Health or Physical Condition.
(a)  Although it is not essential for the claimant to have

been advised by a physician to quit, a contention that health
problems required the separation must be supported by
competent evidence.  Even if the work caused or aggravated a
health problem, if there were alternatives, such as treatment,
medication, or altered working conditions to alleviate the
problem, good cause for quitting is not established.

(b)  If the risk to the health or safety of the claimant was
shared by all those employed in the particular occupation, it
must be shown the claimant was affected to a greater extent than
other workers.  Absent such evidence, quitting was not
reasonable.

(9)  Retirement and Pension.
Voluntarily leaving work solely to accept retirement

benefits is not a compelling reason for quitting, within the
meaning of the Act.  Although it may have been reasonable for
an individual to take advantage of a retirement benefit, payment
of unemployment benefits in this circumstance is not consistent
with the intent of the Unemployment Insurance program, and a

denial of benefits is not contrary to equity and good conscience.
(10)  Sexual Harassment.
(a)  A claimant may have good cause for leaving if the quit

was due to discriminatory and unlawful sexual harassment,
provided the employer was given a chance to take necessary
action to alleviate the objectionable conduct.  Sexual harassment
is a form of sex discrimination which is prohibited by Title VII
of the United States Code and the Utah Anti-Discrimination
Act.

(b) "Sexual harassment" means unwelcome sexual
advances, requests for sexual favors, and other verbal or
physical conduct of a sexual nature when:

(i)  submission to the conduct is either an explicit or
implicit term or condition of employment, or

(ii)  submission to or rejection of the conduct is used as a
basis for an employment decision affecting the person, or

(iii)  the conduct has a purpose or effect of substantially
interfering with a person’s work performance or creating an
intimidating, hostile, or offensive work environment.

(c)  Inappropriate behavior which has sexual connotation
but does not meet the test of sexual discrimination is insufficient
to establish good cause for leaving work.

(11)  Discrimination.
A claimant may have good cause for leaving if the quit was

due to prohibited discrimination, provided the employer was
given a chance to take necessary action to alleviate the
objectionable conduct.  It is a violation of federal law to
discriminate against employees regarding compensation, terms,
conditions, or privileges of employment, because of race, color,
religion, sex, age or national origin; or to limit, segregate, or
classify employees in any way which would deprive or tend to
deprive them of employment opportunities or otherwise
adversely affect their employment status because of the
individual’s race, color, religion, sex, age or national origin.

(12)  Voluntary Acceptance of Layoff.
If an employer notifies employees that a layoff is going to

take place and the employer gives the employees the option to
volunteer for the layoff, those who do volunteer are separated
due to reduction of force regardless of incentives.

R994-405-108.  Effective Date of Disqualification.
A disqualification under this section technically begins

with the week the separation occurred.  However, to avoid any
confusion which may arise when a disqualification is made for
a period of time prior to the filing of a claim, the claimant shall
be notified benefits are denied beginning with the effective date
of the new or reopened claim.  The disqualification shall
continue until the claimant returns to work in bona fide covered
employment and earns six times his or her weekly benefit
amount.  A disqualification that begins in one benefit year shall
continue into a new benefit year unless purged by subsequent
earnings.  Severance or vacation pay may not be used to purge
a disqualification.

R994-405-201.  Discharge - General Definition.
A separation is a discharge if the employer was the moving

party in determining the date the employment ended.  Benefits
shall be denied if the claimant was discharged for just cause or
for an act or omission in connection with employment, not
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constituting a crime, which was deliberate, willful, or wanton
and adverse to the employer’s rightful interest.  However, not
every legitimate cause for discharge justifies a denial of benefits.
A just cause discharge must include some fault on the part of the
worker.

R994-405-202.  Just Cause.
To establish just cause for a discharge, each of the

following three elements must be satisfied:
(1)  Culpability.
The conduct causing the discharge must be so serious that

continuing the employment relationship would jeopardize the
employer’s rightful interest.  If the conduct was an isolated
incident of poor judgment and there was no expectation that it
would be continued or repeated, potential harm may not be
shown.  The claimant’s prior work record is an important factor
in determining whether the conduct was an isolated incident or
a good faith error in judgment.  A long term employee with an
established pattern of complying with the employer’s rules may
not demonstrate by a single violation, even though harmful, that
the infraction would be repeated.  In this instance, depending on
the seriousness of the conduct, it may not be necessary for the
employer to discharge the claimant to avoid future harm.

(2)  Knowledge.
The worker must have had knowledge of the conduct the

employer expected.  There does not need to be evidence of a
deliberate intent to harm the employer; however, it must be
shown that the worker should have been able to anticipate the
negative effect of the conduct.  Generally, knowledge may not
be established unless the employer gave a clear explanation of
the expected behavior or had a written policy, except in the case
of a violation of a universal standard of conduct.  A specific
warning is one way to show the worker had knowledge of the
expected conduct.  After a warning the worker should have been
given an opportunity to correct the objectionable conduct.  If the
employer had a progressive disciplinary procedure in place at
the time of the separation, it generally must have been followed
for knowledge to be established, except in the case of very
severe infractions, including criminal actions.

(3)  Control.
(a)  The conduct causing the discharge must have been

within the claimant’s control.  Isolated instances of carelessness
or good faith errors in judgment are not sufficient to establish
just cause for discharge.  However, continued inefficiency,
repeated carelessness or evidence of a lack of care expected of
a reasonable person in a similar circumstance may satisfy the
element of control if the claimant had the ability to perform
satisfactorily.

(b)  The Department recognizes that in order to maintain
efficiency it may be necessary to discharge workers who do not
meet performance standards.  While such a circumstance may
provide a basis for discharge, this does not mean benefits will be
denied.  To satisfy the element of control in cases involving a
discharge due to unsatisfactory work performance, it must be
shown that the claimant had the ability to perform the job duties
in a satisfactory manner.  In general, if the claimant made a good
faith effort to meet the job requirements but failed to do so due
to a lack of skill or ability and a discharge results, just cause is
not established.

R994-405-203.  Burden of Proof.
In a discharge, the employer initiates the separation, and

therefore, has the burden to prove there was just cause for
discharging the claimant.  The failure of one party to provide
information does not necessarily result in a ruling favorable to
the other party.  Interested parties have the right to rebut
information contrary to their interests.

R994-405-204.  Quit or Discharge.
The circumstances of the separation as found by the

Department, determine whether it was a quit or discharge.  The
conclusions on the employer’s records, the separation notice or
the claimant’s report are not controlling on the Department.

(1)  Discharge Before Effective Date of Resignation.
(a)  Discharge.
If an individual notifies the employer of an intent to leave

work on a definite date, but is separated prior to that date, the
reason the separation took place on the date that it did, is the
controlling factor in determining whether the separation is a quit
or discharge.  If the decision to separate the worker is a result of
the announced resignation to be effective at a future date, the
separation is a discharge.  Unless there is some other evidence
of disqualifying conduct, benefits shall be awarded.

(b)  Quit.
If a worker gives notice of an intent to leave work on a

particular date and is paid regular wages through the announced
resignation date, the separation is a quit even if the worker was
relieved of work responsibilities prior to the effective date of
resignation.  A separation is also a quit if a worker announces an
intent to quit but agrees to continue working for an indefinite
period, even though the date of separation is determined by the
employer.  If a worker resigns, later decides to stay and
announces an intent to remain employed, the reasonableness of
the employer’s refusal to continue the employment is the
primary factor in determining whether the claimant quit or was
discharged.  If the employer had already hired a replacement, or
had taken other action because of the claimant’s impending quit,
it may not be practical for the employer to allow the claimant to
rescind the resignation, and it would be held the separation was
a quit.

(2)  Leaving in Anticipation of Discharge.
If an individual leaves work in anticipation of a possible

discharge and if the reason for the discharge would not have
been disqualifying, the separation is a quit.  However, an
individual may not escape a disqualification under the discharge
provisions, Subsection 35A-4-405(2)(a), by quitting to avoid a
discharge that would result in a denial of benefits.  In this
circumstance the separation shall be considered a discharge.

(3)  Refusal to Follow Instructions (Constructive
Abandonment).

If the worker refused or failed to follow reasonable
requests or instructions, knowing the loss of employment would
result, the separation is a quit.

R994-405-205.  Disciplinary Suspension.
When an individual is placed on a disciplinary suspension,

the definition of being unemployed may be satisfied.  If an
individual files during the suspension period, the matter shall be
adjudicated as a discharge, even though the claimant may have
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an attachment to the employer and may expect to return to work.
A suspension that is reasonable and necessary to prevent
potential harm to the employer will generally result in a
disqualification if the elements of knowledge and control are
established.  If the individual fails to return to work at the end
of the suspension period, the separation is a voluntary quit and
may then be adjudicated under Subsection 35A-4-405(1), if
benefits had not been previously denied.

R994-405-206.  Proximal Cause - Relation of the Offense to
the Discharge.

(1)  The cause for discharge is the conduct that motivated
the employer to make the decision to discharge the worker.  If
a separation decision has been made, it is generally
demonstrated by giving notice to the worker.  Although the
employer may learn of other offenses following the decision to
terminate the worker’s services, the reason for the discharge is
limited to the conduct the employer was aware of prior to
making the separation decision.  If an employer discharged an
individual because of preliminary evidence, but did not obtain
"proof" of the conduct until after the separation notice was
given, it may still be concluded the discharge was caused by the
conduct the employer was investigating.

(2)  If the discharge did not occur immediately after the
employer became aware of an offense, a presumption arises that
there were other reasons for the discharge.  The relationship
between the offense and the discharge must be established both
as to cause and time.  The presumption that a particular offense
was not the cause of the discharge may be overcome by showing
the delay was necessary to accommodate further investigation,
arbitration or hearings related to the worker’s conduct.  If an
individual files for benefits while a grievance or arbitration
process is pending, the Department shall make a decision based
on the best information available.  The Department’s decision is
not binding on the grievance process nor is the decision of an
arbitrator binding upon the Department.  If an employer elects
to reduce its workforce and uses a worker’s prior conduct as the
criteria for determining who will be laid off, the separation is a
reduction of force.

R994-405-207.  In Connection with Employment.
Disqualifying conduct is not limited to offenses that take

place on the employer’s premises or during business hours.
However, it is necessary that the offense be connected to the
employment in such a manner that it is a subject of legitimate
and significant concern to the employer.  Employers generally
have the right to expect that employees shall refrain from acts
detrimental to the business or that would bring dishonor to the
business name or institution.  Legitimate interests of employers
include: goodwill, efficiency, employee morale, discipline,
honesty and trust.

R994-405-208.  Examples of Reasons for Discharge.
In the following examples, the basic elements of just cause

must be considered in determining eligibility for benefits.
(1)  Violation of Company Rules.
If an individual violates a reasonable employment rule and

the three elements of culpability, knowledge and control are
satisfied, benefits shall be denied.

(a)  An employer has the prerogative to establish and
enforce work rules that further legitimate business interests.
However, rules contrary to general public policy or that infringe
upon the recognized rights and privileges of individuals may not
be reasonable.  If a worker believes a rule is unreasonable, the
worker generally has the responsibility to discuss these concerns
with the employer before engaging in conduct contrary to the
rule, thereby giving the employer an opportunity to address
those concerns.  When rules are changed, the employer must
provide appropriate notice and afford workers a reasonable
opportunity to comply.

(b)  If an employment relationship is governed by a formal
employment contract or collective bargaining agreement, just
cause may only be established if the discharge is consistent with
the provisions of the contract.

(c)  Habitual offenses may not constitute disqualifying
conduct if the acts were condoned by the employer or were so
prevalent as to be customary.  However, if a worker was given
notice the conduct would no longer be tolerated, further
violations may result in a denial of benefits.

(d)  Culpability may be established if the violation of the
rule did not, in and of itself, cause harm to the employer, but the
lack of compliance diminished the employer’s ability to maintain
necessary discipline.

(e)  Serious violations of universal standards of conduct
may not require prior warning to support a disqualification.

(2)  Attendance Violations.
(a)  Attendance standards are usually necessary to maintain

order, control, and productivity.  It is the responsibility of a
worker to be punctual and remain at work within the reasonable
requirements of the employer.  A discharge for unjustified
absence or tardiness is disqualifying if the worker knew
enforced attendance rules were being violated.  A discharge for
an attendance violation beyond the control of the worker is
generally not disqualifying unless the worker could reasonably
have given notice or obtained permission consistent with the
employer’s rules, but failed to do so.

(b)  In cases of discharge for violations of attendance
standards, the worker’s recent attendance history must be
reviewed to determine if the violation is an isolated incident, or
if it demonstrates a pattern of unjustified absence within the
worker’s control.  The flagrant misuse of attendance privileges
may result in a denial of benefits even if the last incident is
beyond the worker’s control.

(3)  Falsification of Work Record.
The duty of honesty is inherent in any employment

relationship.  An employee or potential employee has an
obligation to truthfully answer material questions posed by the
employer or potential employer.  For purposes of this
subsection, material questions are those that may expose the
employer to possible loss, damage or litigation if answered
falsely.  If false statements were made as part of the application
process, benefits may be denied even if the claimant would not
have been hired if all questions were answered truthfully.

(4)  Insubordination.
An employer generally has the right to expect lines of

authority will be followed; reasonable instructions, given in a
civil manner, will be obeyed; supervisors will be respected and
their authority will not be undermined.  In determining when
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insubordination becomes disqualifying conduct, a disregard of
the employer’s rightful and legitimate interests is of major
importance.  Protesting or expressing general dissatisfaction
without an overt act is not a disregard of the employer’s
interests.  However, provocative remarks to a superior or vulgar
or profane language in response to a civil request may constitute
insubordination if it disrupts routine, undermines authority or
impairs efficiency.  Mere incompatibility or emphatic insistence
or discussion by a worker, acting in good faith, is not
disqualifying conduct.

(5)  Loss of License.
If the discharge is due to the loss of a required license and

the claimant had control over the circumstances that resulted in
the loss, the conduct is generally disqualifying.  Harm is
established as the employer would generally be exposed to an
unacceptable degree of risk by allowing an employee to
continue to work without a required license.  In the example of
a lost driving privilege due to driving under the influence (DUI),
knowledge is established as it is understood by members of the
driving public that driving under the influence of alcohol is a
violation of the law and may be punishable by the loss of
driving privileges.  Control is established as the claimant made
a decision to risk the loss of his or her license by failing to make
other arrangements for transportation.

(6)  Incarceration.
When an individual engages in illegal activities, it must be

recognized that the possibility of arrest and detention for some
period of time, exists.  It is foreseeable that incarceration will
result in absence from work and possible loss of employment.
Generally, a discharge for failure to report to work because of
incarceration due to proven or admitted criminal conduct, is
disqualifying.

(7)  Abuse of Drugs and Alcohol.
(a)  The Legislature, under the Utah Drug and Alcohol

Testing Act, Section 34-38-1 et seq., has determined the illegal
use of drugs and abuse of alcohol creates an unsafe and
unproductive workplace.  In balancing the interests of
employees, employers and the general welfare, the Legislature
has determined the fair and equitable testing for drug and
alcohol use is a reasonable employment policy.

(b)  An employer can establish a prima facie case of
ineligibility for benefits under the Employment Security Act
based on testing conducted under the Drug and Alcohol Testing
Act by providing the following information:

(i)  A written policy on drug or alcohol testing consistent
with the requirements of the Drug and Alcohol Testing Act and
which was in place at the time the violation occurred.

(ii)  Reasonable proof and description of the method for
communicating the policy to all employees, including a
statement that violation of the policy may result in discharge.

(iii)  Proof of testing procedures used which would include:
(A)  Documentation of sample collection, storage and

transportation procedures.
(B)  Documentation that the results of any screening test

for drugs and alcohol were verified or confirmed by reliable
testing methods.

(C)  A copy of the verified or confirmed positive drug or
alcohol test report.

(c)  The above documentation shall be admissible as

competent evidence under various exceptions to the hearsay
rule, including Rule 803(6) of the Utah Rules of Evidence
respecting "records of regularly conducted activity," unless
determined otherwise by a court of law.

(d)  A positive alcohol test result shall be considered
disqualifying if it shows a blood or breath alcohol concentration
of 0.08 grams or greater per 100 milliliters of blood or 210 liters
of breath.  A blood or breath alcohol concentration of less than
0.08 grams may also be disqualifying if the claimant worked in
an occupation governed by a state or federal law that allowed or
required discharge at a lower standard.

(e)  Proof of a verified or confirmed positive drug or
alcohol test result or refusal to provide a proper test sample is a
violation of a reasonable employer rule.  The claimant may be
disqualified from the receipt of benefits if his separation was
consistent with the employer’s written drug and alcohol policy.

(f)  In addition to the drug and alcohol testing provisions
above, ineligibility for benefits under the Employment Security
Act may be established through the introduction of other
competent evidence.

R994-405-209.  Effective Date of Disqualification.
The Act provides any disqualification under Subsection

35A-4-405(2) shall include "the week in which the claimant was
discharged . . ."  However, to avoid confusion, the denial of
benefits shall begin with the Sunday of the week the claimant
filed for benefits.  Disqualifications assessed in a prior benefit
year shall continue into the new benefit year until purged by
sufficient wages earned in subsequent bona fide covered
employment.

R994-405-210.  Discharge for Crime - General Definition.
(1)  A crime is a punishable act in violation of law, an

offense against the State or the United States.  Though in
common usage "crime" is used to denote offenses of a more
serious nature, "crime" and "misdemeanor" mean the same
thing.  An insignificant, although illegal act, or the taking or
destruction of something that is of little or no value, or believed
to have been abandoned may not be sufficient to establish that
a crime was committed for the purposes of Subsection 35A-4-
405(2)(b), even if the claimant was found guilty of a violation
of the law.  Before a claimant may be disqualified under the
provisions of Subsection 35A-4-405(2)(b), it must be
established that the claimant was discharged for a crime that
was:

(a)  In connection with work, and
(b)  Dishonest or a felony or class A misdemeanor, and
(c)  Admitted or established by a conviction in a court of

law.
(2)  Discharges that are not disqualifying under Subsection

35A-4-405(2)(b), discharge for crime, must be adjudicated
under Subsection 35A-4-405(2)(a), discharge for just cause.

R994-405-211.  In Connection with Work.
Connection to the work is not limited to offenses that take

place on the employer’s premises or during business hours nor
does the employer have to be the victim of the crime.  However,
the crime must have affected the employer’s rightful interests.
The offense must be connected to the employment in such a
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manner that it is a subject of legitimate and significant concern
to the employer.  Employers generally have the right to expect
that employees shall refrain from acts detrimental to the business
or that would bring dishonor to the business name or institution.
Legitimate employer interests include goodwill, efficiency,
business costs, employee morale, discipline, honesty, trust and
loyalty.

R994-405-212.  Dishonesty or Other Disqualifying Crimes.
(1)  For the purposes of this Subsection, dishonesty

generally means theft.  Theft is defined as taking property
without the owner’s consent.  Theft also includes swindling,
embezzlement and obtaining possession of property by lawful
means and thereafter converting it to the taker’s own use.  Theft
includes:

(a)  obtaining or exerting unauthorized control over
property;

(b)  obtaining control over property by threat or deception;
(c)  obtaining control knowing the property was stolen;

and,
(d)  obtaining services from another by deception, threat,

coercion, stealth, mechanical tampering or by use of a false
token or device.

(2)  Felonies and Class A misdemeanors may include
assault, arson, or destruction of property.  Whether the crime is
a felony or misdemeanor is determined by the Court’s verdict
and not by the penalty imposed.

(3)  A disqualification under this Subsection 35A-4-
405(2)(b) may be assessed against Utah claimants based upon
equivalent convictions in other states.

R994-405-213.  Admission or Conviction in a Court.
(1)  An admission is a voluntary statement, verbal or

written, in which a claimant acknowledges committing an act in
violation of the law.  The admission does not necessarily have
to be made to a Department representative.  However, there
must be sufficient information to establish that the admission
was made freely and that it was not a false statement given under
duress or made to obtain some concession.

(a)  A disqualification under Subsection 35A-4-405(2)(b)
may be assessed if the claimant makes a valid admission to a
crime involving dishonesty, even if no charges have been filed
and it appears the claimant will not be prosecuted.  If the
claimant agrees to a diversionary program as permitted by the
court, there is a rebuttable presumption, for the purposes of this
Subsection, that the claimant has admitted to the criminal act.

(b)  If an admission is made to any other crime, not
involving dishonesty, resulting in a discharge for which it
appears the claimant will not be prosecuted, the Department
must review the Utah criminal code to determine whether a
disqualification shall be assessed under Subsection 35A-4-
405(2)(b), discharge for crime, or 35A-4-405(2)(a), just cause
discharge.

(2)  A conviction occurs when a claimant has been found
guilty by a court of committing an act in violation of the
criminal code.  Under Subsection 35A-4-405(2)(b), a plea of
"no contest" is considered a conviction.

R994-405-214.  Disqualification Period.

The 52-week disqualification period for Subsection 35A-4-
405(2)(b) shall begin effective with the Sunday immediately
preceding the discharge even if this date precedes the effective
date of the claim.  A disqualification which begins in one
benefit year shall continue into a new benefit year until the 52-
week disqualification has ended.

R994-405-215.  Deletion of Wage Credits.
The wage credits to be deleted are those from the employer

who discharged the claimant under circumstances resulting in a
denial under Subsection 35A-4-405(2)(b), "Discharge for
Crime."  All base period and lag period wages from this
employer will be unavailable for current or future claims.

R994-405-301.  Failure to Apply for or Accept Suitable
Work - General Definition.

(1)  The primary obligation of a claimant is to become
reemployed.  The intent of the unemployment insurance
program is to assist people during periods of unemployment
when suitable work is not available.  However, if suitable work
is available the claimant has an obligation to properly apply for
and accept offered work.

R994-405-302.  Necessary Elements.
To assess a disqualification under this section of the

statute, the following elements must be established:
(1)  Availability of a Job.
There must be an actual job opening that the claimant

could reasonably expect to obtain.
(2)  Knowledge.
The claimant must have the opportunity to be informed

about the job including the wage, type of work, hours, general
location and conditions of the job.  The claimant must
understand a referral for work is being offered as opposed to a
general discussion of job possibilities or labor market
conditions.  If a job offer is made, it must be clearly
communicated as an offer of work.

(3)  Control.
The failure of the claimant to obtain the employment must

be the result of the claimant’s:
(a)  failure to accept a referral, or
(b)  failure to properly apply for work, or
(c)  failure to accept work when offered.

R994-405-303.  Provisions for Allowance of Benefits After an
Issue is Found to Exist.

Unemployment insurance benefits shall not be denied
under Subsection 35A-4-405(3) if any of the following
circumstances exist:

(1)  The job is not suitable, or
(2)  The claimant had good cause for the failure to apply

for or accept the job, or
(3)  A disqualification would be contrary to equity and

good conscience.

R994-405-304.  Failure to Accept a Referral.
(1)  Definition of a Referral.
If a claimant is told by a Workforce Services representative

about the requirements of a job and is given an opportunity to
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accept or reject the opportunity to apply for the job, the claimant
has been offered a referral.

(2)  Refusal of a Referral.
A claimant fails to accept a referral when he or she refuses

to contact the employer or responds in a negative manner, which
prevents or discourages the interviewer from providing the
necessary referral information.

(3)  Failure to Respond to a Notice from Workforce
Services.

Failing to respond to a notice to contact Workforce
Services for the purpose of being referred to a specific job is the
same as refusing a referral for possible employment.  If there
was a suitable job opening to which the claimant would have
been referred, benefits shall be denied unless good cause is
established for not responding as directed, or that the elements
of equity and good conscience are established.  Good cause, as
it applies to Subsection 35A-4-405(3), shall generally be
established if it can be shown the claimant was prevented, due
to circumstances beyond the claimant’s immediate control, from
responding as directed.  However, a card properly addressed and
properly mailed is presumed to be delivered unless returned by
the Postal Service to the sender.

R994-405-305.  Proper Application.
A proper application for work is established if the claimant

does those things normally done by applicants who are seriously
and actively seeking work.  Generally, the claimant must:

(1)  meet with the employer at the designated time and
place,

(2)  report to the employer dressed and groomed in a
manner appropriate for the type of work being sought, and

(3)  present no unreasonable conditions or restrictions on
acceptance of the available work.

R994-405-306.  Failure to Accept an Offer of Work.
An offer of work may be refused by positive language, or

by conduct that would prevent or discourage an offer of work.
Work is refused when the claimant unnecessarily emphasizes
barriers to accepting employment.

R994-405-307.  Good Cause.
Good cause for failing to accept available work is

established if the work is not suitable or accepting the job would
cause hardship.  Hardship may not be established unless
accepting the employment would result in actual or potential
physical, mental, economic, personal or professional harm.
Good cause for not accepting a job is also established if the
elements that establish good cause for quitting a job are present
under Subsection 35A-4-405(1) and Section R994-405-102.

R994-405-308.  Equity and Good Conscience.
A claimant shall not be denied benefits for failing to apply

for or accept work if a disqualification would be contrary to
equity and good conscience, even though good cause has not
been established.  The elements necessary to establish eligibility
under the equity and good conscience standard are:

(1)  Reasonableness.
Reasonableness may be established if the claimant is not

overly sensitive in determining the suitability of the work and

there is some justification or evidence of mitigating
circumstances that resulted in the failure to apply for or accept
employment.  A mitigating circumstance is one that may not be
sufficiently compelling to establish good cause, but would
motivate a reasonable person to take similar action.

(2)  Continuing Attachment to the Labor Market.
The claimant must show evidence of a genuine and

continuing attachment to the labor market by making an active
and consistent effort to become reemployed.  The claimant must
have a realistic plan for obtaining suitable employment and
show evidence of employer contacts prior to, during and after
the week the job in question was available.

R994-405-309.  Suitability of Work.
The following elements must be considered in determining

the suitability of employment:  (1) risk to health and safety, (2)
religious or moral convictions, (3) physical fitness, (4) prior
experience, (5) prior training, (6) prior earnings, (7) length of
unemployment, (8) prospects for securing work in customary
occupation, (9) distance of the available work from his
residence, (10) working conditions.  A suitable job shall include
work the claimant has done before which would utilize prior
knowledge and training or work in an occupation to which the
claimant’s skills are adaptable.  Work that requires illegal
activities, that violates state or federal labor laws, or that is
vacant due to a labor dispute, shall not be considered suitable.

(1)  Risk to Health and Safety.
Work is not suitable if it presents a risk to a claimant’s

physical or mental health greater than the usual risks associated
with the occupation.  If a claimant would be required, as a
condition of employment, to perform tasks that would cause or
substantially aggravate health problems, the work is not
suitable.

(2)  Religious or Moral Convictions.
The work must conflict with honestly held religious or

moral convictions before a conscientious objection could
support a conclusion that the work was not suitable.  This does
not mean all personal beliefs are entitled to protection.
However, beliefs need not be acceptable, logical, consistent or
comprehensible to others, or shared with members of a religious
or other organized group in order to show the conviction is held
in good faith.

(3)  Physical Fitness.
The claimant must possess the physical capacity to perform

the work.  Employment beyond the physical capacity of the
claimant is not suitable.

(4)  Prior Experience.
If an initial claim or the reopening of a claim is filed

following employment at the claimant’s highest skill level, work
that is not expected to utilize the claimant’s highest skill level is
not suitable.  A worker must be given a reasonable time to seek
work that will preserve his or her highest skills and earning
potential.  However, if a claimant has no realistic expectation of
obtaining employment in an occupation utilizing his or her
highest skill level, work in related occupations becomes
suitable.

(a)  After a claimant has filed continuously for 1/3 of the
weeks of entitlement, any job similar to work performed during
the base period of the claim is suitable even though it may not
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utilize the claimant’s highest skill level.
(b)  After a claimant has filed continuously for 2/3 of the

weeks of entitlement, any work the claimant could reasonably
expect to perform based on the claimant’s skills, training, and
recent employment history becomes suitable.

(5)  Prior Training.
The type of work performed during the claimant’s base

period is suitable unless there is a compelling circumstance that
would prevent returning to work in that occupation.  If a
claimant has training that would now meet the qualifications for
a new occupation, work in that occupation may also be suitable,
particularly if the training was obtained, at least in part, while
the claimant was receiving unemployment benefits under
Department Approval, or the training was subsidized by another
government program.

(6)  Prior Earnings.
Work is not suitable if the wage is substantially less

favorable to the individual than the prevailing wage for similar
work in the area, or if it is less than the state or federal minimum
wage.  The claimant’s prior earnings, length of unemployment
and prospects of obtaining work are the primary factors in
determining whether the wage is suitable.  If a claimant’s former
wage was earned in another area, the prevailing wage is
determined by the new area.  For the purposes of this
subsection, the term "prevailing wage" means the market rate.

(a)  At the time of filing an initial claim, work paying less
than the highest wage earned by the claimant during his base
period or the highest wage for that occupation paid in the area,
whichever is lower, is not suitable unless the claimant has no
real expectation of being able to find work at that wage.  After
four weeks of continuous filing, a Department representative
may advise the claimant that a job paying any wage earned
during the base period is suitable, if the highest wage earned
during the base period is not reasonably available.

(b)  After a claimant has been filing continuously for a
period of time equal to 1/3 of the maximum number of weeks of
entitlement, any work paying a wage earned during the base
period is suitable.

(c)  After filing continuously for 1/2 of the weeks of
entitlement, work paying a wage 10% less than the lowest wage
earned by the claimant during the base period becomes suitable
if this wage is higher than the prevailing wage for that
occupation.  After filing continuously between 1/2 and 2/3 of
the claimant’s weeks of entitlement, a claimant must gradually
reduce the wage demanded until it reaches the prevailing local
wage for work in that occupation.

(7)  Length of Unemployment.
Whether a job is suitable depends on the length of time the

claimant has been unemployed.  A claimant must be allowed
time to seek work comparable to the most advantageous base
period employment if there is a reasonable expectation of
obtaining that type of work.  However, as the length of
unemployment increases the claimant’s demands with respect to
earnings, working conditions, job duties and the use of prior
training must be systematically reduced unless the claimant has
immediate prospects of reemployment.

(8)  Prospects of Securing Work In Customary Occupation.
(a)  Customary work is work similar to the work performed

during the claimant’s recent employment history.  The

Department may not require a modification of the claimant’s
employment restrictions and wage requirements if it can be
shown:

(i)  the length of unemployment is less than the time
normally required to obtain employment in the claimant’s
customary occupation, and

(ii)  there are reasonable prospects for work in that
occupation.

(b)  A refusal of work shall not result in a denial of benefits
if the claimant has obtained a definite date to begin full-time,
permanent employment elsewhere within three weeks.

(9)  Distance of the Available Work from the Claimant’s
Residence.

To be considered suitable, the work must be within
customary commuting patterns as they apply to the occupation
and area.  A claimant’s failure to provide transportation within
the normal or customary commuting pattern in the area or the
failure to utilize alternative sources of transportation when
available, does not establish good cause for failing to apply for
or accept suitable work.

Work is not suitable if accepting the employment would
require a move from the current area of residence unless that is
a usual practice in the occupation.

(10)  Working Conditions.
Working conditions refers to the provisions of the

employment agreement whether express or implied as well as
the physical conditions of the work.

(a)  Prevailing Conditions.
If the working conditions are substantially less favorable

than those prevailing for similar work in the area, the work is
not suitable.  The purpose of these conditions is to prevent the
unemployment compensation system from exerting downward
pressure on existing labor standards.  It is not intended to
increase wages or improve working conditions, but to prevent
any compulsion upon workers, through a denial of benefits, to
accept work under less favorable conditions than those generally
available in the area for similar work.

(b)  Similar Work.
The phrase "similar work" used in the statute does not

mean "identical work."  Similar work is work in the same
occupation or a different occupation which requires essentially
the same skills.

(c)  Prevailing Wage.
For the purposes of this subsection, the term "prevailing

wage" means the market rate for the occupation in the area.
(d)  Hours of Work.
Claimants are expected to make themselves available for

work during the usual hours for similar work in the area.  If
work periods are in violation of the law or if the hours are
substantially less favorable than those prevailing for similar
work in the area, the employment is not suitable.  However, the
hours the claimant worked during his or her base period are
generally considered suitable.  A claimant’s preference for
certain hours or shifts based on mere convenience is not good
cause for failure to accept otherwise suitable employment.

(e)  Labor Disputes or Law Violations.
Work is not suitable if the working conditions are in

violation of any state or federal law, or the job opening is due to
a strike, lockout or labor dispute.  If a claimant was laid off or
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furloughed prior to the dispute, and an offer of employment is
made after the dispute begins by the former employer, it is
considered an offer of new work.  The vacancy must be
presumed to be the result of the labor dispute unless the
claimant had a definite date of recall, or recall has historically
occurred at a similar time.

R994-405-310.  Examples.
(1)  Attendance at School or Training Course.
Claimants are expected to seek and accept suitable full-time

work even if it would interfere with school or training.
Claimants attending school full-time with Department Approval
are not required to seek work.

(2)  Personal Circumstances.
A claimant may have good cause for failing to obtain

employment due to personal circumstances if acceptance of the
employment would cause a substantial hardship provided there
are no reasonable alternatives.  However, if a personal
circumstance prevents the acceptance of suitable employment,
there is a presumption the claimant is not available for work.

(3)  Part-time or Temporary Work.
Part-time or temporary work may be suitable depending on

the claimant’s work history.  If the major portion of a claimant’s
base period work history consists of part-time or temporary
work, then any work that meets the Suitable Work Test, Section
R994-405-309, would be considered suitable even if the work
is part-time or temporary.  If the claimant has no recent history
of temporary or part-time work the work may still be considered
suitable, particularly if the claimant has been unemployed for an
extended period and does not have an immediate prospect of
full-time work.

R994-405-311.  New Work.
(1)  All work is performed under a contract of employment

between a worker and an employer whether written, oral or
implied.  The contract addresses the job duties, as well as the
terms and conditions under which the work is to be performed.
If the proposed duties, terms, or conditions of the work offered
by an employer are not part of an existing contract, the offer is
for a new contract of employment and constitutes an offer of
new work.  The provisions of the Suitable Work Test, Section
R994-405-309, apply to offers of new work.  A request to
perform different duties that are customary in the occupation
and that do not result in a loss of skills, wages or benefits, does
not constitute an offer of new work, even if those duties are not
specified as part of the official job requirements.  It may also be
customary for workers to perform short term tasks involving
different or new duties and when those assignments do not
replace the regular duties of the worker, the contract of
employment has not been changed.

(2)  New Work is defined as:
(a)  work offered by an employer for whom the individual

has never worked;
(b)  reemployment offered by an employer for whom the

individual is not working at the time the offer is made, whether
the conditions of employment are the same or different from the
previous job;

(c)  work offered by an individual’s present employer
involving duties, terms or conditions different from those agreed

upon as part of the existing contract of employment.

R994-405-312.  Burden of Proof.
(1)  Before benefits may be denied, the Department must

show: the job was available, the claimant had an opportunity to
learn about the conditions of employment, the claimant had an
opportunity to apply for or accept the job, and the claimant’s
action or inaction resulted in the failure to obtain the job.  The
statute requires that the wage, hours and other conditions of the
work shall not be substantially less favorable to the individual
than those prevailing for similar work in the area in order to be
considered suitable work.  The Department has the burden to
prove that the work offered meets these minimum standards
before benefits can be denied.

(2)  When the Department has established the above
elements, a disqualification must be assessed unless the claimant
can establish that the work was not suitable, that there was good
cause for failing to obtain the job, or that a disqualification
would be against equity and good conscience.

R994-405-313.  Period of Ineligibility.
(1)  The disqualification period imposed under Subsection

35A-4-405(3) shall include the week in which the claimant’s
action or inaction resulted in the failure to obtain employment
or the first week the work was available, whichever is later.  The
disqualification shall continue until the claimant has performed
services in bona fide covered employment and earned wages
equal to at least six times his or her weekly benefit amount.

(2)  A disqualification may be assessed if the claimant
refused an offer of suitable work prior to the effective date of
the claim if the refusal was directly related to the claimant’s
unemployment.  For example: If the claimant’s job is eliminated
or changed so substantially as to constitute new work, the
separation is a layoff.  However, if the new work offered by the
regular employer is suitable, a disqualification may be assessed
in accordance with Subsection 35A-4-405(3) of the Act.

(3)  Disqualifications assessed in a prior benefit year shall
continue into the new benefit year until purged by sufficient
wages earned in subsequent bona fide covered employment.

R994-405-314.  Notification.
In addition to notification to the claimant’s most recent

employer consistent with Subsection 35A-4-401(6), all
employers directly involved in a claimant’s failure to properly
apply for or accept employment shall be notified of the
determination made under Subsection 35A-4-405(3) including
applicable appeal rights.

R994-405-401.  Strike - General Definition.
Strikes and lockouts, except where prohibited by law, are

frequently used by labor and management in the negotiation
process.  The purpose of Subsection 35A-4-405(4) is to prevent
workers from receiving benefits when work is not being
performed due to a strike.

R994-405-402.  Elements Necessary for a Disqualification.
All of the following elements, as defined by this rule, must

be present before a disqualification will be assessed under
Subsection 35A-4-405(4):
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(1)  the claimant’s unemployment must be the result of an
ongoing strike,

(2)  the strike must involve workers at the factory or
establishment of the claimant’s last employment,

(3)  the strike must have been initiated by the workers,
(4)  the employer must not have conspired, planned or

agreed to foment a strike,
(5)  there must be a stoppage of work,
(6)  the strike must involve the claimant’s grade, group or

class of workers,
(7)  the strike must not have been caused by the employer’s

failure to comply with State or Federal laws governing wages,
hours or other conditions of work.

R994-405-403.  Unemployment Due to a Strike.
(1)  The claimant’s unemployment must be the result of an

ongoing strike.  A strike exists when combined workers refuse
to work except upon a certain contingency involving
concessions either by the employer, or the bargaining unit.  A
strike consists of at least four components in addition to the
suspended employer-employee relationship:

(a)  a demand for some concession,
(b)  a refusal to work with intent to bring about compliance

with demands,
(c)  an intention to return to work when an agreement is

reached, and
(d)  an intention on the part of the employer to re-employ

the same employees or employees of a similar class when the
demands are acceded to or withdrawn or otherwise adjusted.

(2)  A strike may exist without such actions as a
proclamation preceding a stoppage of work or pickets at the
business or industry, announcing an intent and purpose to go out
on strike.  Although a strike involves a labor dispute, a labor
dispute can exist without a strike and a strike can exist without
a union.  The party or group who first resorts to the use of
economic sanctions to settle a dispute must bear the
responsibility.  A strike occurs when workers withhold services.
A lockout occurs when the employer withholds work because of
a labor dispute including: the physical closing of the place of
employment, refusing to furnish available work to regular
employees, or by imposing such terms on their continued
employment so that the work becomes unsuitable or the
employees could not reasonably be expected to continue to
work.

(3)  The following are examples of when unemployment is
due to a strike:

(a)  a strike is formally and properly announced by a union
or bargaining group, and as a result of that announcement, the
affected employer takes necessary defensive action to
discontinue operations; or

(b)  after a strike begins the employer suspends work
because of possible destruction or damage to which the
employer’s property would not otherwise be exposed, provided
the measures taken are those that are reasonably required; or

(c)  if the employer is not required by contract to submit the
dispute to arbitration and the workers ceased working because
the employer rejects a proposal by the union or bargaining group
to submit the dispute to arbitration; or

(d)  upon the expiration of an existing contract, whether or

not negotiations have ceased, the employer is willing to furnish
work to the employees upon the terms and conditions in force
under the expired contract.

(4)  The following are examples of when unemployment is
not due to a strike:

(a)  the claimant was separated from employment for some
other reason which occurred prior to the strike, for example: a
quit, discharge or a layoff even if the layoff is caused by a strike
at an industry upon which the employer is dependent; or

(b)  the claimant was replaced by other permanent
employees; or

(c)  the claimant was on a temporary lay-off, prior to the
strike, with a predetermined date of recall; however, if the
claimant refuses to return to his regular job when called on the
predetermined date his subsequent unemployment is due to a
strike; or

(d)  as a result of start up delays, the claimant is not
recalled to work for a period after the settlement of the strike; or

(e)  the claimant is unemployed due to a lockout.  The
immediate cause of the work stoppage determines if it is a strike
or a lockout depending on who first imposes economic
sanctions.  A lockout occurs when:

(i)  the employer takes the first action to suspend
operations resulting from a dispute with employees over wages,
hours, or working conditions, or

(ii)  an employer, anticipating that employees will go on
strike, but prior to a positive action by the workers, curtails
operations by advising employees not to report for work until
further notice.  (Positive action can include a walkout or formal
announcement that the employees are on strike.  In this case the
immediate cause of the unemployment is the employer’s actions,
even if a strike is subsequently called.), or

(iii)  upon expiration of an existing contract where the
employer is seeking to obtain unreasonable wage concessions,
the employees offer to work at the rate of the expired agreement
and continue to bargain in good faith.

(f)  the employer refuses to agree to binding arbitration
when the contract provides that the dispute shall be submitted
to arbitration.

R994-405-404.  Workers at Factory or Establishment of the
Claimant’s Last Employment.

(1)  "At the factory or establishment" of last employment
may include any job sites where the work is performed by any
members of the grade, group or class of employees involved in
the labor dispute, and is not limited to the employer’s business
address.

(2)  "Last employment" is not limited to the last work
performed prior to the filing of the claim, but means the last
work prior to the strike.  If the claimant becomes unemployed
due to a strike, the provisions of Subsection 35A-4-405(4) apply
beginning with the week in which the strike began even if the
claimant did not file for benefits immediately and continues
until the strike ends or until the claimant establishes subsequent
eligibility as required by Subsection 35A-4-405(4)(c).  For
example: the claimant left work for employer A due to a strike,
and then obtained work for employer B where he worked for a
short period of time before being laid off due to reduction of
force.  If he then files for unemployment benefits, and cannot
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qualify monetarily for benefits based solely on his employment
with employer B, the provisions of Subsection 35A-4-405(4)
would apply if all the other elements are present.

R994-405-405.  Fomented by the Employer.
A strike will not result in a denial of benefits to claimants

if the employer or any of his agents or representatives conspired,
planned or agreed with any of his workers in promoting or
inciting the development of the strike.

R994-405-406.  Work Stoppage.
For a work stoppage to be disqualifying, it must be because

of a strike, it is not necessary for the employer to be unable to
continue to conduct business, however, there is generally a
substantial curtailment of operations as the result of the labor
dispute.  For the purposes of this rule, a work stoppage exists
when an employee chooses to withhold his services in concert
with fellow employees.

R994-405-407.  Grade, Group or Class of Worker.
(1)  A claimant is a member of the grade, group or class if:
(a)  the dispute affects hours, wages, or working conditions

of the claimant, even if he is not a member of the group
conducting the strike or not in sympathy with its purposes, or

(b)  the labor dispute concerns all of the employees and
causes, as a direct result, a stoppage, of their work, or

(c)  the claimant is covered either by the bargaining unit or
is a member of the union, or

(d)  he voluntarily refuses to cross a peaceful picket line
even when the picket line is being maintained by another group
of workers.

(2)  The burden of proof is on the claimant to show that he
is not participating in any way in the strike.  A claimant is not
included in the grade, group or class if:

(a)  he is not participating in, financing, or directly
interested in the dispute or is not included in any way in the
group that is participating in or directly interested in the dispute,
or

(b)  he was an employee of a company which has no work
for him as a result of the strike, but the company is not the
subject of the strike and whose employee’s wages, hours or
working conditions are not the subject of negotiation, or

(c)  he was an employee of a company which is out of work
as a result of a strike at one of the work sites of the same
employer but he is not participating in the strike, will not benefit
from the strike, and the constitution of the union leaves the
power to join a strike with the local union, provided the
governing union has not concluded that a general strike is
necessary, or

(d)  work continues to be available after a strike begins and
the claimant reported for work and performed work after the
strike began and was subsequently unemployed.

R994-405-408.  Strike Caused by Employer Non-Compliance
with State or Federal Laws.

If the strike was caused by the employer’s failure to comply
with State or Federal laws governing wages, hours, or working
conditions, the provisions of Subsection 35A-4-405(4) will not
apply.  However, to establish that the strike was caused by

unlawful practices, the issue of an unfair labor practice must be
one of the grievances still subject to negotiation at the time the
strike occurs.  The making of such an allegation after the strike
begins will not enable workers to claim that such a violation was
the initiating factor in the strike.

R994-405-409.  Period of Disqualification.
Subsection 35A-4-405(4) applies beginning with the week

the strike begins, however, for administrative convenience, the
disqualification will be assessed with the effective date of the
new or reopened claim and continue as long as all the elements
are present.  If the claimant has other employment subsequent
to the beginning of the strike which is insufficient when solely
considered to qualify for a new claim, the disqualification under
Subsection 35A-4-405(4) would continue to apply.  It is not
necessary for the employer involved in the strike to be a base
period employer for a disqualification to be assessed.

R994-405-410.  Wages Used to Establish Claim as Provided
by Subsection 35A-4-405(4)(c).

(1)  Ineligibility following a strike.  A disqualification must
be assessed if the elements for disqualification are present, even
if the claim is not based on employment with the employer
involved in the labor dispute.  Wages for an employer not
involved in the strike which are concurrent with employment for
an employer that is involved in the strike will not be used
independently to establish a claim in order to avoid a
disqualification.

(2)  New claim following strike.  If a claimant is ineligible
due to a strike, wages used in establishing a new claim must
have been earned after the strike began.  The job does not have
to be obtained after the strike but only those wage credits
obtained after the strike may be used to establish a new claim.
If the claimant has sufficient wages to qualify for a new benefit
year after his unemployment due to a strike, a new claim may be
established even if the claimant has a current benefit year under
which benefits have been denied due to a strike.

(3)  Redetermination after strike ends.  No wages from the
employer involved in the strike will be used to compute the new
benefit amount, until after the provisions of Subsection 35A-4-
405(4) no longer apply.  Any such redetermination must be
requested by the claimant and will be effective the beginning of
the week in which the written request for a redetermination is
made.

R994-405-411.  Availability.
If benefits are not denied under Subsection 35A-4-405(4),

the claimant’s availability for work will be considered including
the amount of time spent walking picket lines and working for
the bargaining unit.  A refusal to seek work except with
employers involved in a lockout or strike is a restriction on
availability which will be considered in accordance with
Subsection 35A-4-405(3) and R994-403-115c.  A refusal to
accept work with an employer involved in a lockout or strike is
not disqualifying.

R994-405-412.  Suitability of Work Available Due to a
Strike.

Subsection 35A-4-405(3)(b) provides that new work is not
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suitable and benefits shall not be denied if the position offered
is vacant due directly to a strike, lockout or other labor dispute.
If the claimant was laid off or furloughed prior to the strike, and
an offer of employment is made after the strike begins by the
former employer, it is considered an offer of new work.  The
vacancy must be presumed to be the result of the strike unless
the claimant had a definite date of recall, or recall has
historically occurred at a similar time.

R994-405-413.  Strike Benefits.
Strike benefits received by a claimant which are paid

contingent upon walking a picket line or for other services are
reportable income which must be deducted from any weekly
benefits to which the claimant is eligible in accordance with
provisions of Subsection 35A-4-401(3).  Money received for
performance of services in behalf of a striking union may not be
subject wages used as wage credits in establishing a claim.
However, money received as a general donation from the union
treasury which requires no personal services is not reportable
income.

R994-405-501.  Fraud - General Definition.
The Department relies primarily on information provided

by the claimant when paying unemployment insurance benefits.
Fraud penalties do not apply if the overpayment was the result
of an inadvertent error.  Fraud requires a willful
misrepresentation or concealment of information for the purpose
of obtaining unemployment benefits.  The absence of an
admission or direct proof of intent to defraud does not prevent
a finding of fraud.

R994-405-502.  Elements of Fraud.
The elements necessary to establish an intentional

misrepresentation, sufficient to constitute fraud are:
(1)  Materiality.
Materiality is established when a claimant makes false

statements or fails to provide accurate information for the
purpose of obtaining waiting week credit or any benefit payment
to which he is not entitled.  Benefits received by fraud may
include an amount as small as $1 over the amount a claimant
was entitled to receive.

(2)  Knowledge.
A claimant must have known or should have known the

information submitted to the Department was incorrect or that
he failed to provide information required by the Department.  He
does NOT have to know that the information will result in a
denial of benefits or a reduction in the benefit amount.
Knowledge is established when a claimant recklessly makes
representations knowing he has insufficient information upon
which to base such representations.  A claimant has an
obligation to read material provided by the Department or to ask
a Department representative when he has a question about what
information to report.

(3)  Willfulness.
A claimant must have made the false statement or

deliberate omission for the purpose of obtaining benefits.
Willfulness is established when a claimant files claims or other
documents containing false statements, responses or deliberate
omissions.  If a claimant delegates the responsibility to

personally provide information or allows access to his or her
Personal Identification Number (PIN) so that someone else may
file a telephone claim, the claimant is responsible for the
information provided or omitted by the other person, even if the
claimant had no advance knowledge that the information
provided was false or important information was omitted.

R994-405-503.  Evidence and Burden of Proof.
(1)  Prior Knowledge of Ineligibility by the Department.
If the Department has sufficient evidence to assess a

disqualification prior to paying benefits, a fraud disqualification
shall not be assessed even if the documents submitted by the
claimant contain false statements or deliberate omissions.
However, non-fraud overpayments may be established under the
law regarding fault and non-fault overpayments in Subsections
35A-4-406(4)(b) and 35A-4-406(5)(a), respectively.

(2)  Initial Burden of Proof.
Fraud may not be presumed whenever false information

has been provided or material information omitted and benefits
overpaid.  The Department has the burden of proof, which is the
responsibility to establish all the elements of fraud.

(3)  Standard of Proof.
The elements of fraud must be established by a

preponderance of the evidence.  There does not have to be an
admission or direct proof of intent.

R994-405-504.  Disqualification and Penalty.
(1)  Penalty Cannot Be Modified.
The Department has no authority to reduce or otherwise

modify the period of disqualification or the monetary penalties
imposed by statute.

(2)  Week of Fraud.
A "week of fraud" shall include each week any benefits

have been paid due to fraud.
(3)  Overpayment and Penalty.
When fraud is found to exist, an overpayment shall be

established in the amount of the benefits actually received.  In
addition, a claimant shall be required to repay, as a civil penalty,
the amount of benefits received as a direct result of fraud.

(a) "Benefits actually received" means the benefits paid or
constructively paid by the Department.  Constructively paid
refers to benefits used to reduce or off-set an overpayment or
used as a payment to the Office of Recovery Services for child
support obligations or other payments as required by law.

(4)  Additional Penalties.
Criminal prosecution of fraud may be pursued as provided

by Subsection 35A-4-104(1) in addition to the administrative
penalties.

R994-405-505.  Repayment.
Overpayments established under Subsection 35A-4-405(5)

will be collected in accordance with Subsection 35A-4-
406(4)(b) and Section R994-406-404 or by civil action or
warrant as provided by Subsections 35A-4-305(3) and 35A-4-
305(5), respectively.  The Department may use unemployment
insurance benefits payable for weeks prior to the penalty period
to reduce overpayments.

R994-405-506.  Future Eligibility.
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A claimant shall be ineligible for unemployment benefits
or waiting week credit following a disqualification for fraud
until any overpayment established in conjunction with the
disqualification has been satisfied in full.  Any overpayment
established under Subsection 35A-4-405(5) may NOT be
satisfied by deductions from benefit checks for weeks claimed
after the penalty period ends, as a claimant is precluded from
receiving any future benefits or waiting week credit as long as
there is an outstanding fraud overpayment.  However, a claimant
may be permitted to file a new claim to preserve a particular
benefit year.  An overpayment shall be considered satisfied as of
the beginning of the week during which the cash payment is
received by the Department or in the case of payment by
personal check, the beginning of the week during which the
check is honored by the bank.  If a claimant was not aware at the
time of filing an initial claim that there was an outstanding fraud
overpayment, benefits shall be allowed as of the effective date
of the new claim if a claimant repays the overpayment within
seven days of the date the notice of the outstanding overpayment
is mailed.

R994-405-507.  Examples.
Depending on the issue, a disqualification could result in

a denial of benefits for one week, a specific number of weeks or
an indefinite number of weeks.  A disqualifying separation
results in an indefinite denial, continuing until the claimant has
returned to work and earned six times his or her weekly benefit
amount.  The disqualification applicable to the reason for the
underlying denial determines the amount of the fraud penalties
and disqualification periods in each case.

(1)  Failure to Report Reason for Separation.  A claimant
who was discharged for disqualifying conduct reports the
separation as a layoff and receives benefits.  Each benefit check
received is paid due to the original false statements, even though
the claimant may subsequently answer the Department’s weekly
questions correctly.  Therefore, all benefits received would be
"due to fraud."  The fraud penalties and disqualification periods
would, therefore, apply to all weeks benefits were received.

(2)  Failure to Report Earnings.
The claimant has a weekly benefit amount of $100 and

reports no earnings when there was $50 in reportable earnings
for the week at issue.  The Act provides a claimant may earn up
to 30% of his or her weekly benefit amount with no deduction.
After considering the 30% factor in the present example, the
claimant was overpaid in the amount of $20.  If the elements of
fraud were established, all benefits paid for a disqualified week
would be established as an overpayment.  The claimant would
also be liable to repay, as a civil penalty, the $20 received by
direct reason of fraud.  Therefore, in this example, the claimant
would be liable for a total overpayment of $120, an amount that
would have to repaid in its entirety before the claimant would be
eligible for any further waiting week credit or unemployment
benefits.  The claimant would also be subject to a 13-week
penalty period.

R994-405-701.  Payments Following Separation - General
Definition.

The intent of Subsection 35A-4-405(7) is to withhold
payment of unemployment insurance benefits to claimants

during periods when they are entitled to receive remuneration
from an employer in the form or vacation or severance
payments.  Even if vacation or severance payments do not meet
the statutory definition of wages, they are still disqualifying to
the extent they exceed a claimant’s weekly benefit amount.

R994-405-702.  Elements.
(1)  Before a disqualification is assessed, the claimant must

be entitled to vacation or severance pay in addition to regular
wages for work performed which is attributable to weeks
following the last day worked.

(a)  Entitled To Receive.  The claimant may not receive
unemployment benefits for any week if he is eligible to receive
remuneration from the employer whether the payment has
already been made or will be made.  However, the payments
will only be deducted if the claimant is entitled to receive the
payment during the benefit year.  A claimant is not considered
"entitled to receive" the payment if it will not be paid until a
subsequent benefit year, as in the case of someone who will
receive lump sum separation payments every six months for
several years.  The week in which the payment is actually
received is not controlling in determining when the
remuneration is deductible.  It is not necessary for the employer
to assign such remuneration to a particular week on his payroll
records.

(b)  Severance or Vacation Pay Which Is Subject to
Negotiation.  If there is a question of whether the claimant is
entitled to receive a payment and the matter is being negotiated
by the court, the Department of Workforce Services, a union, or
the employer, it has not been established that the claimant is
entitled to remuneration and therefore a disqualification cannot
be assessed.  However, when it is determined that the claimant
is entitled to receive remuneration from the employer, a
disqualification would then be assessed beginning with the week
in which the agreement is made establishing the right to
remuneration, provided the other elements are present.  An
overpayment would be established as appropriate.

(2)  Vacation Pay.
Vacation pay is NOT considered earned during the period

of time the claimant worked to qualify for the vacation pay,
even if the amount of vacation pay is dependent upon length of
service.

(3)  Separation Payments.
(a)  Any form of separation payment may subject the

claimant to disqualification under Subsection 35A-4-405(7) if
the payment would not have been made except for the severance
of the employment relationship.  If the payment is given at the
time of the separation but would have been made even if the
claimant was not separated, it is not a separation payment, but
is considered earnings assignable to the period of employment
subject to the provisions of Subsection 35A-4-401(7).  The
controlling factor is not the method used by the employer to
determine the amount of the payment, but the reason the
payment is being made.  The history of similar payments is
indicative of whether the payment is a bonus or is being made
as the result of the separation.  Whether a payment is based on
the number of years of service or some other factor does not
determine if the payment is disqualifying. When a business
changes owners and some employees are retained by the new
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owners, but all employees receive a similar payment from the
prior owner, the payment is not made subject to the separation
of the employees and therefore would be a bonus and not a
separation payment.  However, accrued sick leave, which is paid
at the time of separation not because of an illness or injury, is
not considered a separation payment and will not result in a
disqualification or a reduction in benefits under Subsection
35A-4-405(7).

(b)  Payments for Remaining on the Job.
When an employer offers an additional payment for

remaining on the job until a job is completed, the additional
remuneration will be considered an increased wage or bonus
attributable to a period of time prior to the date of separation,
not a severance payment.

(4)  Attributable to Weeks Following the Last Day of
Work.

All vacation and severance payments are attributable to a
period of time following the last day worked after a permanent
separation and assigned to weeks according to the following
guidelines:

(a)  Designated as Covering Specified Weeks.  If the
employer specified that the payment is for a number of weeks
which is consistent with the average weekly wage, the payment
is attributable to those weeks.  For example, if the claimant was
entitled to two weeks of vacation or severance pay at his regular
wage or salary, and the last day worked was a Wednesday, his
normal working days were Monday through Friday, he would be
considered to have two weeks of pay beginning on the Thursday
following his last day of work.  His earnings for the first week,
including his wages would normally exceed his weekly benefit
amount; he would have a full week of pay for the second week,
and he would have reportable earnings for Monday, Tuesday
and Wednesday of the following week.

(b)  Lump Sum Payments.  A lump sum payment is
assigned to a period of time by comparison to the employee’s
most recent rate of pay.  The period of assignment following the
last day of work is equivalent to the number of days during
which the worker would have received a similar amount of his
regular pay.  For example, if the claimant received $500 in
severance pay, and he last earned $10 an hour while working a
40 hour week, his customary weeks earnings were $400 a week.
He would be denied for one week and must report $100 as if it
were earnings on the claim for the following week.

(c)  Payments Less than Weekly Benefit Amount.  If
dismissal or separation payments are paid out over a specific
period of time and the claimant does not have the option to
receive a lump sum payment, the claimant will be entitled to
have benefits reduced as provided by Subsection 35A-4-401(3),
pursuant to offset earnings if the amount attributed to the week
is less than the weekly benefit amount.

(d)  If the claimant is entitled to both vacation and
separation pay, the payments are assigned consecutively, not
concurrently.

(5)  Temporary Separation.
A claimant is not entitled to benefits if it is established that

the week claimed coincides with a week:
(a)  Designated as a week of vacation.  If the separation

from the employer is not permanent and the claimant chooses to
take his vacation pay, or he is filing during the time previously

agreed to as his vacation, the vacation pay is assigned to that
week.  If the employer has prepaid vacation earnings and at the
time of a temporary layoff the claimant may still take his
vacation time after being recalled, the vacation pay is not
assigned to the weeks of the layoff unless the claimant chooses
to have the vacation pay assigned to those weeks, or the
employer, because of contractual obligations, must pay any
outstanding vacation due the claimant.

(b)  Designated as a vacation shutdown.  If the claimant
files during a vacation shutdown, and he is entitled to vacation
pay equivalent to the length of the vacation shutdown, the
vacation pay is attributable to the weeks designated as a
vacation shutdown, even if the claimant chooses to actually take
his time off work before or after the vacation shutdown.

R994-405-703.  Period of Disqualification.
Only those payments which are greater than the claimant’s

weekly benefit amount require a disqualification.  Payments
which are less than the weekly benefit amount are treated the
same as earnings and deductions are made as provided by
Subsection 35A-4-401(3).

R994-405-704.  Disqualifying Separations.
If the claimant has been disqualified as the result of his

separation under either Subsections 35A-4-405(1) or 35A-4-
405(2), the vacation or separation pay cannot be used to satisfy
the requirement to earn six times the weekly benefit amount in
bona fide covered employment.

R994-405-705.  Base Period Wages.
Vacation pay is used as base period wages.  Separation

payments which are attributable to weeks following the
separation can be used as base period wages only if the
employer verifies that he was legally required to make such
payments as provided in Section 35A-4-208.  The separation
payments which are treated as wages will be assigned to weeks
in the manner explained in Subsections R994-405-702(3).  The
weeks will be attributable to the quarter in which they fall.

R994-405-801.  Services in Education Institutions - General
Definition.

The intent of Subsection 35A-4-405(8) is to deny
unemployment benefits during periods when the claimant’s
unemployment is due to school not being in session provided
the claimant expects to return to work when school resumes.
Schools have traditionally not been in session during the
summer months, holidays and between terms.  This
circumstance is known to employees when they accept work for
schools.  It is for this reason that some people choose to work
for schools, although many school employees routinely obtain
employment during the vacation between regular school years.
In extending coverage to school employees, it was intended that
such coverage would only be available when the claimant is no
longer attached in any way to a school and when the reason for
the unemployment is not due to normal school recesses, or paid
sabbatical leave.

R994-405-802.  Elements Required for Denial.
(1)  The disqualifying provisions of Subsection 35A-4-
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405(8) apply only if all of the following elements are present.
(a)  The Claimant is an Employee of an Educational

Institution.
The claimant’s benefits are based on employment for an

educational institution or a governmental agency established and
operated exclusively for the purpose of providing services to an
educational institution.  The service performed for the
educational institution may be in any capacity including
professional employees teachers, researchers and principals and
all non-professional employees including secretaries, lunch
workers, teacher’s aides, and janitors.

(b)  School is Not in Session or the Claimant is on a Paid
Sabbatical Leave.

Benefits are only denied if the week for which benefits are
claimed is during a period between two successive academic
years or a similar period between two regular terms whether or
not successive, during a period of paid sabbatical leave provided
in the contract, or during holiday recesses and customary
vacation periods.

(c)  The claimant has a reasonable assurance of returning
to work for an educational institution at the next regular year or
term.

R994-405-803.  Educational Institution (School).
(1)  To be considered an educational institution it is not

necessary that the school be non-profit or that it be funded or
controlled by a school district.  However, the instruction
provider must be sponsored by an "institution" which meets all
of the following elements.

(a)  An institution in which participants, trainees, or
students are offered an organized course of study or training
designed to transfer to them knowledge, skills, information,
doctrines, attitudes or abilities from, by or under the guidance of
an instructor or teacher.

(b)  The course of study or training which it offers is
academic, technical, trade, or preparation for gainful
employment in an occupation.

(c)  The instruction provider is approved or, licensed to
operate as a school by the State Board of Education or other
government agency that is authorized to issue such license or
permit.

(2)  Head start programs operated by community based
organizations, Indian tribes, or governmental associations as a
side activity in a sponsorship role do not meet the definition of
educational institution and therefore are not subject to the
disqualifying provisions of this rule.

R994-405-804.  Employee for an Educational Institution.
(1)  All employees of an educational institution, even

though not directly involved in educational activities, are subject
to the disqualifying provisions of Subsection 35A-4-405(8).
Also employees of a state or local governmental entity are not
eligible for benefits provided the entity was established and
operated exclusively for the purpose of providing services to or
on behalf of an educational institution.  For example, if a school
bus driver is employed by the city rather than the school district,
he is not subject to a disqualification under Subsection 35A-4-
405(8).

(2)  Ineligibility under Subsection 35A-4-405(8) shall only

apply if any of the benefits are based in service for an
educational institution.  If the claimant had sufficient non-
school employment in the base period to qualify for benefits, he
may establish a claim based only on the non-school employment
and benefits would be payable during the period between
successive school terms, provided he is otherwise eligible.  If
the claimant continues to be unemployed when school
commences, he may be entitled to benefits based upon the
combined school and non-school employment.  In most cases
this would result in higher weekly and maximum benefit
amounts, less the benefits already received.  A revision of the
monetary determination will be made effective the beginning of
the week in which the claimant submits a written request for a
revision to include school employment.

R994-405-805.  Reasonable Assurance.
(1)  "Reasonable assurance" is defined as a written, oral, or

implied agreement that the employee will perform service in the
same or similar capacity during the ensuing academic year,
term, or remainder of a term.

(2)  Reasonable Assurance Presumed.
A claimant is presumed to have implied reasonable

assurance of employment during the next regular school year or
term with an educational institution if he worked for the
educational institution during the prior school term and there
has been no change in the conditions of his employment which
would indicate severance of the employment relationship.
Under such circumstances benefits initially must be denied.

(3)  Advised on Non-Recall.
If the claimant has been advised by proper school

administrative authorities that he will NOT be offered
employment when the next school term begins, benefits would
not be denied under Subsection 35A-4-405(8).

(4)  Offer of New Work by an Educational Institution.
Reasonable assurance is not limited to the same school

where the claimant was employed during the base period or the
same type of work, but includes any bona fide offer of suitable
work at any educational institution.  Reasonable assurance
exists if the terms and conditions of any new work offered in the
second term are not substantially less suitable, as defined by
Subsection 35A-4-405(3), than the terms and conditions of the
work performed during the first term.  A disqualification under
Subsection 35A-4-405(8) would begin with the week the
employment is offered, and a disqualification under Subsection
35A-4-405(3) may begin with the week in which the offered
employment would become available.  For example: if a
claimant was advised that due to reduction in enrollment he will
not be recalled by the school where he last worked as a teacher’s
aide, but he then obtains an offer of employment as a librarian
from another school or another school district, a disqualification
under Subsection 35A-4-405(8) would be assessed beginning
with the week in which the offer of employment was made to
the claimant, and a disqualification under Subsection 35A-4-
405(3) would begin at the beginning of the school term if the
work is not accepted.

(5)  Separated Due to a Quit or Discharge.
If the employment relationship is severed either due to a

quit or discharge, the provisions of Subsection 35A-4-405(8) do
not apply, but Subsections 35A-4-405(1) or 35A-4-405(2) may
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apply and a disqualification, if assessed, would begin with the
effective date of the claim even if the separation is at the end of
a regular school term.

R994-405-806.  Substitute Teachers.
A substitute teacher is treated the same as any other school

employee.  If the individual worked as a substitute teacher
during the prior school term, he is presumed to have a
reasonable assurance of having work under similar conditions
during the next term and benefits must be denied when school
is not in session. However, for any weeks that he is not called to
work when school is in session, a disqualification under
Subsection 35A-4-405(8) would not apply.

R994-405-807.  Period of Disqualification.
The effective date of the unemployment insurance claim

does not have to begin between regular school terms for a
disqualification to apply, but benefits shall be denied for a week
which begins during a period when school is not in session or
the claimant is on a paid sabbatical leave. A disqualification
under Subsection 35A-4-405(8) can only be assessed for weeks
that are:

(1)  between two successive academic years or terms, or
(2)  during a break in school activity which is between two

regular terms even if the terms are not successive, including
school vacations and holidays as well as the break between
academic terms, or

(3)  for weeks when the claimant is on a paid sabbatical
leave if the claimant worked during the prior school year and
has a contract or reasonable assurance of working in any
capacity for an educational institution in the school term
following the sabbatical leave.  When the claimant is on an
unpaid sabbatical leave benefits may be allowed provided he is
otherwise eligible including the eligibility requirements of
Subsection 35A-4-403(1)(c).

R994-405-808.  Retroactive Payments.
Retroactive payments under Subsection 35A-4-406(2) may

be made after a disqualification has been assessed only if the
claimant:

(1)  is NOT a professional employee in an instructional,
research or administrative capacity, and

(2)  was not offered an opportunity for employment for an
educational institution for the second academic years or terms,
and

(3)  filed weekly claims in a timely manner as instructed,
and

(4)  benefits were denied solely by reason of Subsection
35A-4-405(8).

R994-405-1001.  Aliens - General Definition.
The protection provided by the unemployment insurance

program is limited to American citizens and people who are
lawfully admitted to the United States.  It is not the intent of this
program to subsidize people who have worked unlawfully or
who cannot legally accept employment.  All claimants will be
required, as a condition of eligibility, to sign a declaration under
penalty of perjury stating whether the individual is a citizen or
national of the United States, or if not, whether the individual is

lawfully admitted to the United States with permission to work.
A claimant who certifies to lawful admission must present
documentary evidence.  A denial of benefits under Subsection
35A-4-405(10) can only be made if there is a preponderance of
evidence that the claimant is not legally admitted to work.
Benefits must be denied to claimants who are NOT United
States citizens unless they are lawfully present BOTH during the
base period of the claim and while filing for benefits.  In
addition, to be considered "available for work," a claimant must
be legally authorized to work at the time benefits are claimed.

R994-405-1002.  Alien Status.
(1)  An alien may establish wage credits and qualify for

benefit payments if he was:
(a)  Lawfully admitted for permanent residence at the time

the services were performed, or
(b)  Lawfully present for the purpose of performing the

services, or
(c)  Permanently residing in the United States under color

of law at the time the services were performed, or
(d)  Granted the status of "refugee" or "asylee" by the

Immigration and Nationality Act, United States Code Title 8,
Section 1101 et seq.

(2)  The status of temporary residence or the granting of
work authorization does not confer retroactive lawful presence
for purposes of monetary entitlement or work authorization.

R994-405-1003.  Lawfully Admitted for Permanent
Residence.

An individual who is lawfully admitted for permanent
residence must be given a dated employment authorization or
other appropriate work permit by INS.

R994-405-1004.  Lawfully Present for the Purpose of
Performing Services.

These are aliens with work permits issued by INS who
have received permission to work in the United States.  Aliens
who do not possess INS documentation have not been processed
through INS procedures and are not lawfully present in the
United States.  Aliens permitted to reside in the United States
temporarily have privileges accorded by INS which may include
work authorization.  The claimant’s work authorization must be
printed on the document or stamped on the form.

R994-405-1005.  Permanently Residing in U.S. Under Color
of Law.

Eligibility can be established if:
(1)  The INS knows of the alien’s presence and has

provided the alien with written assurance that deportation is not
planned, and

(2)  The alien is "permanently residing" which means the
INS has given the alien permission to remain in the U.S. for an
indefinite period of time.  Individuals who have been granted
the status of refugees or have been granted asylum have been
defined by the INS as individuals who are permanently residing
"under color of law."

R994-405-1006.  Section 1182(d)(5)(A) of the Immigration
and Nationality Act.
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For reference, 8 USC 1182(d)(5)(A) includes people,
referred to as parolees, admitted under specific authorization
given by the United States Attorney General and those paroled
into the United States temporarily for emergent reasons or for
reasons rooted in the public interest, including crew members
refused shore leave which are admitted on parole for medical
treatment.  All of these individuals are issued INS forms
endorsed to show work status.

R994-405-1007.  Procedural Requirements.
(1)  Verification of Status.
If the claimant states he is an alien, he must present

documentary evidence of his alien status.  Acceptable evidence
includes:

(a)  An alien registration document or other proof of
immigration registration from INS that contains the individual’s
alien admission number or alien file number, or

(b)  Other documents which constitute reasonable evidence
indicating a satisfactory alien status such as a passport.

(2)  Verification by the Department.
The Department must verify documentation referred to in

Subsection R994-405-1007(1) with the INS through an
automated system or other system designated by the INS.  This
system must protect the claimant’s privacy as required by law.
The Department must use the individual’s alien file number or
alien admission number as the basis for verifying the alien
status.  If the claimant provides other documents, the
Department must submit a photocopy of the documents to INS
for verification.  Pending verification of the alien’s
documentation, the Department may not delay, deny, reduce or
terminate the claimant’s eligibility for benefits.

(3)  Claimant Rights.
(a)  Reasonable Opportunity to Submit Documentation.
The Department will provide the claimant with a

reasonable opportunity to submit documentation establishing
satisfactory alien status if such documentation is not presented
at the time of filing.  The Department will also provide the
claimant reasonable opportunity to submit evidence of
satisfactory alien status if the documentation presented is not
verified by the INS.  The claimant will initially be given three
weeks to provide documentation or advise the Department as to
any circumstances which would justify an extension of the time
allowed.  Failure to provide documentation or request an
extension of time will result in a denial of benefits under
Subsection 35A-4-403(1)(e) or Sections R994-403-122e
through R994-403-128e.

(b)  Disqualification Restrictions.
The Department will not delay, deny, reduce or terminate

a claimant’s eligibility for benefits on the basis of alien status
until a reasonable opportunity has been provided for the
claimant to present required documentation or pending its
verification after the claimant presents the documents.  The
claimant will be considered at fault in the creation of any
overpayment, if benefits were paid based on the claimant’s
unverifiable assertion of legal admission.

(c)  Notice of Disqualification.
When benefits are denied by reason of alien status, a

written, appealable decision must be issued to the claimant
stating the evidence upon which the denial is based, the findings

of fact, and the conclusion of law.

R994-405-1008.  Preponderance of Evidence.
Benefits will be denied only if the preponderance of

evidence supports denial.  Aliens are presumed lawfully
admitted or lawfully present under the Immigration and
Nationality Act until it is established by a preponderance of
evidence that they are not lawfully admitted.  The
preponderance of evidence required to support a denial of
benefits is not satisfied by a lack of evidence.  Therefore, the
claimant’s certification as to citizenship or legal alien status
should be accepted while INS is being contacted for
verification.

R994-405-1009.  Availability for Work.
While filing for benefits, an alien must show authorization

to work to be considered available for work as required under
Subsection 35A-4-403(1)(c).  An alien with temporary resident
status may be granted authorization to engage in employment in
the United States.  In such cases the alien will be provided with
an "employment authorized" endorsement or other appropriate
work permit.  Termination of "temporary residence status" can
be made by the United States Attorney General only upon a
determination that the alien is deportable.

R994-405-1010.  Periods of Ineligibility.
Any wages earned during a period of time when the alien

was not in legal status, cannot be used in the monetary
determination, and a disqualification must be assessed under
Subsection 35A-4-405(10).  If the claimant was in legal status
during a portion of the base period, only wages earned during
that portion may be used to establish a claim.  If the alien did
earn sufficient wage credits while in legal status, but is no
longer in legal status at the time the benefits are claimed, he is
ineligible under Subsection 35A-4-403(1)(c) because he cannot
legally obtain employment.

KEY:  unemployment compensation, employment,
employee’s rights, employee termination
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